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of time on such equipment that are uti-
lized. A charge shall also be made for
any substantial amounts of special sup-
plies or materials used to contain,
present, or make available the output
of computers based upon the prevailing
levels of costs to Government organiza-
tions and upon the type and amount of
the supplies and materials that are
used.

(b) Information in the Board’s com-
puterized records which could be pro-
duced only by additional programming
of the computer, thus producing infor-
mation not previously in being, is not
required to be furnished under the
Freedom of Information Act. In view of
the usually heavy workloads of the
computers used by the Board, such a
service cannot ordinarily be offered to
the public.

§1120.53 Payment of fees.

(a) Method of payment. All fee pay-
ments shall be in the form of a check
or money order payable to the order of
the “U.S. Architectural and Transpor-
tation Barriers Compliance Board’ and
shall be sent (accompanied by a ref-
erence to the pertinent Request
Indentification Number(s)) to the ad-
dress in §1120.23.

(b) Charging interest. The ATBCB may
charge interest to those requestors
failing to pay fees assessed in accord-
ance with the procedures described in
§1120.51. Interest charges, computed at
the rate prescribed in section 3717 of
title 31 U.S.C.A., will be assessed on
the full amount billed starting on the
31st day following the day on which the
bill was sent.

(c) Advance payment or assurance of
payment. (1) When an ATBCB office de-
termines or estimates that the allow-
able charges a requestor may be re-
quired to pay are likely to exceed
$250.00, the ATBCB may require the re-
questor to make an advance payment
or arrangements to pay the entire fee
before continuing to process the re-
quest. The ATBCB shall promptly in-
form the requestor (by telephone, if
practicable) of the need to make an ad-
vance payment or arrangements to pay
the fee. That office need not search for,
review, duplicate, or disclose records in
response to any request by that re-
questor until he or she pays, or makes

§1120.53

acceptable arrangements to pay, the
total amount of fees due (or estimated
to become due) under this subpart.

(2) Where a requestor has previously
failed to pay a fee charged in a timely
fashion, the ATBCB may require the
requestor to pay the full amount owed,
plus any applicable interest, as pro-
vided in paragraph (b) of this section,
and to make an advance payment of
the full amount of the estimated fee
before any new or pending requests will
be processed from that requestor.

(3) In those instances described in
paragraphs (¢)(1) and (2) of this section,
the administrative time limits pre-
scribed in §1120.33(d) will begin only
after the ATBCB has received all fee
payments due or acceptable arrange-
ments have been made to pay all fee
payments due.

(d) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). Requestors are ad-
vised that the ATBCB shall use the au-
thorities of the Debt Collection Act of
1982, including disclosure to consumer
reporting agencies and use of collec-
tion agencies, where appropriate, to en-
courage repayment of debts arising
from freedom of information act re-
quests.

(e) Waiver or reduction of fees. (1)
Records responsive to a request under 5
U.S.C. 552 shall be furnished without
charge or at a charge reduced below
that establsihed under paragraph (d) of
§1120.51 where the Freedom of Informa-
tion Officer determines, based upon in-
formation provided by a requestor in
support of a fee waiver request or oth-
erwise made known to the Freedom of
Information Officer, that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of
the requestor. Requests for a waiver or
reduction of fees shall be considered on
a case-by-case basis.

(2) In order to determine whether the
first fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment—Freedom of Information Officer
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shall consider the following four fac-
tors in sequence:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government.”” The subject mat-
ter of the requested records, in the con-
text of the request, must specifically
concern identifiable operations or ac-
tivities of the federal government—
with a connection that is direct and
clear, not remote or attenuated. Fur-
thermore, the records must be sought
for their informative value with re-
spect to those government operations
or activities; a request for access to
records for their intrinsic informa-
tional content alone will not satisfy
this threshold consideration.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’ to
an understanding of government oper-
ations or activities. The disclosable
portions of the requested records must
be meaningfully informative on spe-
cific government operations or activi-
ties in order to hold potential for con-
tributing to increase public under-
standing of those operations and ac-
tivities. The disclosure of information
that already is in the public domain, in
either a duplicative or a substantially
identical form, would not be likely to
contribute to such understanding, as
nothing new would be added to the pub-
lic record.

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding.”” The disclosure must
contribute to the understanding of the
public at large, as opposed to the indi-
vidual understanding of the requestor
or a narrow segment of interested per-
sons. A requestor’s identity and quali-
fications—e.g., expertise in the subject
area and ability and intention to effec-
tively convey information to the gen-
eral public—should be considered. It
reasonably may be presumed that a
representative of the news media (as
defined in §1120.2(0)) who has access to
the means of public dissemination
readily will be able to satisfy this con-
sideration. Requests from libraries or
other record repositories (or requestors

36 CFR Ch. XI (7-1-11 Edition)

who intend merely to disseminate in-
formation to such institutions) shall be
analyzed, like those of other requestors
to identify a particular person who rep-
resents that he actually will use the re-
quested information in scholarly or
other analytic work and then dissemi-
nate it to the general public.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities. The public’s understanding
of the subject matter in question, as
compared to the level of public under-
standing existing prior to the disclo-
sure, must be likely to be enhanced by
the disclosure to a significant extent.
Freedom of Information Officer shall
not make separate value judgments as
to whether information, even though it
in fact would contribute significantly
to public understanding of the oper-
ations or activities of the government,
is “important’ enough to be made pub-
lic.

(3) In order to determine whether the
second fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requestor—the
Freedom of Information Officer shall
consider the following two factors in
sequence:

(i) The existence and magnitude of a
commercial interest: Whether the re-
questor has a commercial interest that
would be furthered by the requested
disclosure. The Freedom of Informa-
tion Officer shall consider all commer-
cial interests of the requester (with ref-
erence to the definition of ‘‘commer-
cial use’ in §1120.2(1)) or any person on
whose behalf the requestor may be act-
ing, but shall consider only those inter-
ests which would be furthered by the
requested disclosure. In assessing the
magnitude of identified commercial in-
terests, consideration shall be given to
the role that such FOIA-disclosed in-
formation plays with respect to those
commercial interests, as well as to the
extent to which FOIA disclosures serve
those interests overall. Requestors
shall be given a reasonable opportunity
in the administrative process to pro-
vide information bearing upon this
consideration.
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(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requestor is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commercial interest of the re-
questor.” A fee waiver or reduction is
warranted only where, once the ‘‘public
interest’”’ standard set out in paragraph
(e)(2) of this section is satisfied, that
public interest can fairly be regarded
as greater in magnitude than that of
the requestor’s commercial interest in
disclosure. The Freedom of Informa-
tion Officer shall ordinarily presume
that where a news media requestor has
satisfied the ‘‘public interest’’ stand-
ard, that will be the interest primarily
served by disclosure to that requestor.
Disclosure to data brokers or others
who compile and market government
information for direct economic return
shall not be presumed to primarily
serve ‘‘public interest.”

(4) Where only a portion of the re-
quested records satisfies both of the re-
quirements for a waiver or reduction of
fees under this paragraph, a waiver or
reduction shall be granted only as to
that portion.

(56) Requests for the waiver or reduc-
tion of fees shall address each of the
factors listed in paragraphs (e) (2) and
(3) of this section, as they apply to
each record request. One hundred pages
of reproduction shall be furnished with-
out charge.

(6) A request for reduction or waiver
of fees shall be addressed to the Free-
dom of Information Officer at the ad-
dress shown in §1120.23. The ATBCB of-
fice which is responding to the request
for records shall initially determine
whether the fee shall be reduced or
waived and shall so inform the re-
questor. The initial determination may
be appealed by letter addressed to the
address shown in §1120.23. The General
Counsel or his or her designee shall de-
cide such appeals.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43196, Nov. 10, 1987; 556 FR 2521, Jan. 25,
1990]
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AUTHORITY: 5 U.S.C. 552a; Pub. L. 93-579.

SOURCE: 50 FR 3905, Jan. 29, 1985, unless
otherwise noted.

§1121.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Archi-
tectural and Transportation Barriers
Compliance Board, hereafter known as
the Board or ATBCB, maintains a sys-
tem of records which includes a record
pertaining to the individual; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§1121.2 Definitions.

For the purpose of these regula-
tions—

(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence.

(b) The term maintain includes main-
tain, collect, use or disseminate.

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Board, including, but not lim-
ited to, his or her employment history,
payroll information, and financial
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