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37 CFR Ch. I (7–1–11 Edition) § 1.251 

§ 1.251 Unlocatable file. 
(a) In the event that the Office can-

not locate the file of an application, 
patent, or other patent-related pro-
ceeding after a reasonable search, the 
Office will notify the applicant or pat-
entee and set a time period within 
which the applicant or patentee must 
comply with the notice in accordance 
with one of paragraphs (a)(1), (a)(2), or 
(a)(3) of this section. 

(1) Applicant or patentee may comply 
with a notice under this section by pro-
viding: 

(i) A copy of the applicant’s or pat-
entee’s record (if any) of all of the cor-
respondence between the Office and the 
applicant or patentee for such applica-
tion, patent, or other proceeding (ex-
cept for U.S. patent documents); 

(ii) A list of such correspondence; and 
(iii) A statement that the copy is a 

complete and accurate copy of the ap-
plicant’s or patentee’s record of all of 
the correspondence between the Office 
and the applicant or patentee for such 
application, patent, or other pro-
ceeding (except for U.S. patent docu-
ments), and whether applicant or pat-
entee is aware of any correspondence 
between the Office and the applicant or 
patentee for such application, patent, 
or other proceeding that is not among 
applicant’s or patentee’s records. 

(2) Applicant or patentee may comply 
with a notice under this section by: 

(i) Producing the applicant’s or pat-
entee’s record (if any) of all of the cor-
respondence between the Office and the 
applicant or patentee for such applica-
tion, patent, or other proceeding for 
the Office to copy (except for U.S. pat-
ent documents); and 

(ii) Providing a statement that the 
papers produced by applicant or pat-
entee are applicant’s or patentee’s 
complete record of all of the cor-
respondence between the Office and the 
applicant or patentee for such applica-
tion, patent, or other proceeding (ex-
cept for U.S. patent documents), and 
whether applicant or patentee is aware 
of any correspondence between the Of-
fice and the applicant or patentee for 
such application, patent, or other pro-
ceeding that is not among applicant’s 
or patentee’s records. 

(3) If applicant or patentee does not 
possess any record of the correspond-

ence between the Office and the appli-
cant or patentee for such application, 
patent, or other proceeding, applicant 
or patentee must comply with a notice 
under this section by providing a state-
ment that applicant or patentee does 
not possess any record of the cor-
respondence between the Office and the 
applicant or patentee for such applica-
tion, patent, or other proceeding. 

(b) With regard to a pending applica-
tion, failure to comply with one of 
paragraphs (a)(1), (a)(2), or (a)(3) of this 
section within the time period set in 
the notice will result in abandonment 
of the application. 

[65 FR 69451, Nov. 17, 2000] 

PROTESTS AND PUBLIC USE PROCEEDINGS 

§ 1.291 Protests by the public against 
pending applications. 

(a) A protest may be filed by a mem-
ber of the public against a pending ap-
plication, and it will be matched with 
the application file if it adequately 
identifies the patent application. A 
protest submitted within the time 
frame of paragraph (b) of this section, 
which is not matched, or not matched 
in a timely manner to permit review by 
the examiner during prosecution, due 
to inadequate identification, may not 
be entered and may be returned to the 
protestor where practical, or, if return 
is not practical, discarded. 

(b) The protest will be entered into 
the record of the application if, in addi-
tion to complying with paragraph (c) of 
this section, the protest has been 
served upon the applicant in accord-
ance with § 1.248, or filed with the Of-
fice in duplicate in the event service is 
not possible; and, except for paragraph 
(b)(1) of this section, the protest was 
filed prior to the date the application 
was published under § 1.211, or a notice 
of allowance under § 1.311 was mailed, 
whichever occurs first. 

(1) If a protest is accompanied by the 
written consent of the applicant, the 
protest will be considered if the protest 
is matched with the application in 
time to permit review during prosecu-
tion. 

(2) A statement must accompany a 
protest that it is the first protest sub-
mitted in the application by the real 
party in interest who is submitting the 
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