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exr parte determination of the question
of registrability. A copy of the trade-
mark examining attorney’s final action
will be furnished to the parties to the
inter partes proceeding following the
final determination of registrability by
the trademark examining attorney or
the Board on appeal. The Board will
consider the application for such fur-
ther inter partes action as may be ap-
propriate.

[68 FR 55768, Sept. 26, 2003]

§2.131 Remand after decision in inter
partes proceeding.

If, during an inter partes proceeding
involving an application under section
1 or 44 of the Act, facts are disclosed
which appear to render the mark
unregistrable, but such matter has not
been tried under the pleadings as filed
by the parties or as they might be
deemed to be amended under Rule 15(b)
of the Federal Rules of Civil Procedure
to conform to the evidence, the Trade-
mark Trial and Appeal Board, in lieu of
determining the matter in the decision
on the proceeding, may remand the ap-
plication to the trademark examining
attorney for reexamination in the
event the applicant ultimately prevails
in the inter partes proceeding. Upon re-
mand, the trademark examining attor-
ney shall reexamine the application in
light of the reference by the Board. If,
upon reexamination, the trademark ex-
amining attorney finally refuses reg-
istration to the applicant, an appeal
may be taken as provided by §§2.141
and 2.142.

[68 FR 55768, Sept. 26, 2003]

§2.132 Involuntary dismissal for fail-
ure to take testimony.

(a) If the time for taking testimony
by any party in the position of plaintiff
has expired and that party has not
taken testimony or offered any other
evidence, any party in the position of
defendant may, without waiving the
right to offer evidence in the event the
motion is denied, move for dismissal on
the ground of the failure of the plain-
tiff to prosecute. The party in the posi-
tion of plaintiff shall have fifteen days
from the date of service of the motion
to show cause why judgment should
not be rendered against him. In the ab-

§2.133

sence of a showing of good and suffi-
cient cause, judgment may be rendered
against the party in the position of
plaintiff. If the motion is denied, testi-
mony periods will be reset for the
party in the position of defendant and
for rebuttal.

(b) If no evidence other than a copy
or copies of Patent and Trademark Of-
fice records is offered by any party in
the position of plaintiff, any party in
the position of defendant may, without
waiving the right to offer evidence in
the event the motion is denied, move
for dismissal on the ground that upon
the law and the facts the party in the
position of plaintiff has shown no right
to relief. The party in the position of
plaintiff shall have fifteen days from
the date of service of the motion to file
a brief in response to the motion. The
Trademark Trial and Appeal Board
may render judgment against the party
in the position of plaintiff, or the
Board may decline to render judgment
until all of the evidence is in the
record. If judgment is not rendered,
testimony periods will be reset for the
party in the position of defendant and
for rebuttal.

(c) A motion filed under paragraph
(a) or (b) of this section must be filed
before the opening of the testimony pe-
riod of the moving party, except that
the Trademark Trial and Appeal Board
may in its discretion grant a motion
under paragraph (a) even if the motion
was filed after the opening of the testi-
mony period of the moving party.

[48 FR 23141, May 23, 1983, as amended at 51
FR 28710, Aug. 11, 1986]

§2.133 Amendment of application or
registration during proceedings.

(a) An application subject to an oppo-
sition may not be amended in sub-
stance nor may a registration subject
to a cancellation be amended or dis-
claimed in part, except with the con-
sent of the other party or parties and
the approval of the Trademark Trial
and Appeal Board, or upon motion
granted by the Board.

(b) If, in an inter partes proceeding,
the Trademark Trial and Appeal Board
finds that a party whose application or
registration is the subject of the pro-
ceeding is not entitled to registration
in the absence of a specified restriction
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