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37 CFR Ch. III (7–1–11 Edition) § 351.3 

Copyright Royalty Judges conclude 
that the agreement does not provide a 
reasonable basis for setting statutory 
terms or rates. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006] 

§ 351.3 Controversy and further pro-
ceedings. 

(a) Declaration of controversy. If a set-
tlement has not been reached within 
the voluntary negotiation period, the 
Copyright Royalty Judges will issue an 
order declaring that further pro-
ceedings are necessary. The procedures 
set forth at §§ 351.5, et seq., for formal 
hearings will apply, unless the abbre-
viated procedures set forth in para-
graphs (b) and (c) of this section are in-
voked by the Copyright Royalty 
Judges. 

(b) Small claims in distribution pro-
ceedings—(1) General. If, in a distribu-
tion proceeding, the contested amount 
of a claim is $10,000 or less, the Copy-
right Royalty Judges shall decide the 
controversy on the basis of the filing of 
the written direct statement by each 
participant (or participant group filing 
a joint petition), the response by any 
opposing participant, and one optional 
reply by a participant who has filed a 
written direct statement. 

(2) Bad faith inflation of claim. If the 
Copyright Royalty Judges determine 
that a participant asserts in bad faith 
an amount in controversy in excess of 
$10,000 for the purpose of avoiding a de-
termination under the procedure set 
forth in paragraph (b)(1) of this section, 
the Copyright Royalty Judges shall im-
pose a fine on that participant in an 
amount not to exceed the difference be-
tween the actual amount distributed 
and the amount asserted by the partic-
ipant. 

(c) Paper proceedings—(1) Standard. 
The procedure under this paragraph (c) 
will be applied in cases in which there 
is no genuine issue of material fact, 
there is no need for evidentiary hear-
ings, and all participants in the pro-
ceeding agree in writing to the proce-
dure. In the absence of an agreement in 
writing among all participants, this 
procedure may be applied by the Copy-
right Royalty Judges either on the mo-
tion of a party or by the Copyright 
Royalty Judges sua sponte. 

(2) Procedure. Paper proceedings will 
be decided on the basis of the filing of 
the written direct statement by the 
participant (or participant group filing 
a joint petition), the response by any 
opposing participant, and one optional 
reply by a participant who has filed a 
written direct statement. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006] 

§ 351.4 Written direct statements. 
(a) Required filing; deadline. All par-

ties who have filed a petition to par-
ticipate in the hearing must file a writ-
ten direct statement. The deadline for 
the filing of the written direct state-
ment will be specified by the Copyright 
Royalty Judges, not earlier than 4 
months, nor later than 5 months, after 
the end of the voluntary negotiation 
period set forth in § 351.2. 

(b) Required content—(1) Testimony. 
The written direct statement shall in-
clude all testimony, including each 
witness’s background and qualifica-
tions, along with all the exhibits. 

(2) Designated past records and testi-
mony. Each participating party may 
designate a portion of past records, in-
cluding records of the Copyright Roy-
alty Tribunal or Copyright Arbitration 
Royalty Panels, that it wants included 
in its direct statement. If a party in-
tends to rely on any part of the testi-
mony of a witness in a prior pro-
ceeding, the complete testimony of 
that witness (i.e., direct, cross and redi-
rect examination) must be designated. 
The party submitting such past records 
and/or testimony shall include a copy 
with the written direct statement. 

(3) Claim. In the case of a royalty dis-
tribution proceeding, each party must 
state in the written direct statement 
its percentage or dollar claim to the 
fund. In the case of a rate (or rates) 
proceeding, each party must state its 
requested rate. No party will be pre-
cluded from revising its claim or its re-
quested rate at any time during the 
proceeding up to, and including, the fil-
ing of the proposed findings of fact and 
conclusions of law. 

(c) Amended written direct statements. 
A participant in a proceeding may 
amend a written direct statement 
based on new information received dur-
ing the discovery process, within 15 
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days after the end of the discovery pe-
riod. An amended written direct state-
ment must explain how it differs from 
the written direct statement it will 
amend and must demonstrate that the 
amendment is based on new informa-
tion received during the discovery 
process. The participant amending its 
written direct statement may file ei-
ther the amended portions of the writ-
ten direct statement or submit com-
plete new copies at its option. 

[70 FR 30905, May 31, 2005, as amended at 71 
FR 53328, Sept. 11, 2006; 71 FR 59010, Oct. 6, 
2006] 

§ 351.5 Discovery in royalty rate pro-
ceedings. 

(a) Schedule. Following the submis-
sion to the Copyright Royalty Judges 
of written direct and rebuttal state-
ments by the participants in a royalty 
rate proceeding, and after conferring 
with the participants, the Copyright 
Royalty Judges will issue a discovery 
schedule. 

(b) Document production, depositions 
and interrogatories—(1) Document pro-
duction. A participant in a royalty rate 
proceeding may request of an opposing 
participant nonprivileged documents 
that are directly related to the written 
direct statement or written rebuttal 
statement of that participant. Broad, 
nonspecific discovery requests are not 
acceptable. All documents offered in 
response to a discovery request must 
be furnished in as organized and use-
able form as possible. Any objection to 
a request for production shall be re-
solved by a motion or request to com-
pel production. The motion must in-
clude a statement that the parties had 
conferred and were unable to resolve 
the matter. 

(2) Depositions and interrogatories. In a 
proceeding to determine royalty rates, 
the participants entitled to receive 
royalties shall collectively be per-
mitted to take no more than 10 deposi-
tions and secure responses to no more 
than 25 interrogatories. Similarly, the 
participants obligated to pay royalties 
shall collectively be permitted to take 
no more than 10 depositions and secure 
responses to no more than 25 interrog-
atories. Parties may obtain such dis-
covery regarding any matter, not privi-
leged, that is relevant to the claim or 

defense of any party. Relevant infor-
mation need not be admissible at hear-
ing if the discovery by means of deposi-
tions and interrogatories appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence. 

(c) Motions to request other relevant in-
formation and materials. (1) In any roy-
alty rate proceeding scheduled to com-
mence prior to January 1, 2011, a par-
ticipant may, by means of written or 
oral motion on the record, request of 
an opposing participant or witness 
other relevant information and mate-
rials. The Copyright Royalty Judges 
will allow such request only if they de-
termine that, absent the discovery 
sought, their ability to achieve a just 
resolution of the proceeding would be 
substantially impaired. 

(2) In determining whether such dis-
covery motions will be granted, the 
Copyright Royalty Judges may con-
sider— 

(i) Whether the burden or expense of 
producing the requested information or 
materials outweighs the likely benefit, 
taking into account the needs and re-
sources of the participants, the impor-
tance of the issues at stake, and the 
probative value of the requested infor-
mation or materials in resolving such 
issues; 

(ii) Whether the requested informa-
tion or materials would be unreason-
ably cumulative or duplicative, or are 
obtainable from another source that is 
more convenient, less burdensome, or 
less expensive; and 

(iii) Whether the participant seeking 
the discovery had an ample oppor-
tunity by discovery in the proceeding 
or by other means to obtain the infor-
mation sought. 

[71 FR 53328, Sept. 11, 2006] 

§ 351.6 Discovery in distribution pro-
ceedings. 

In distribution proceedings, the 
Copyright Royalty Judges shall des-
ignate a 45-day period beginning with 
the filing of written direct statements 
within which parties may request of an 
opposing party nonprivileged under-
lying documents related to the written 
exhibits and testimony. However, all 
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