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patent by filing a notice of appeal 
within the time provided in the Right 
of Appeal Notice and paying the fee set 
forth in § 41.20(b)(1). 

(b)(1) Within fourteen days of service 
of a requester’s notice of appeal under 
paragraph (a)(2) of this section and 
upon payment of the fee set forth in 
§ 41.20(b)(1), an owner who has not filed 
a notice of appeal may file a notice of 
cross appeal with respect to the final 
rejection of any claim of the patent. 

(2) Within fourteen days of service of 
an owner’s notice of appeal under para-
graph (a)(1) of this section and upon 
payment of the fee set forth in 
§ 41.20(b)(1), a requester who has not 
filed a notice of appeal may file a no-
tice of cross appeal with respect to any 
final decision favorable to the patent-
ability, including any final determina-
tion not to make a proposed rejection, 
of any original, proposed amended, or 
new claim of the patent. 

(c) The notice of appeal or cross ap-
peal in the proceeding must identify 
the appealed claim(s) and must be 
signed by the owner, the requester, or a 
duly authorized attorney or agent. 

(d) An appeal or cross appeal, when 
taken, must be taken from all the re-
jections of the claims in a Right of Ap-
peal Notice which the patent owner 
proposes to contest or from all the de-
terminations favorable to patent-
ability, including any final determina-
tion not to make a proposed rejection, 
in a Right of Appeal Notice which a re-
quester proposes to contest. Questions 
relating to matters not affecting the 
merits of the invention may be re-
quired to be settled before an appeal is 
decided. 

(e) The time periods for filing a no-
tice of appeal or cross appeal may not 
be extended. 

(f) If a notice of appeal or cross ap-
peal is timely filed but does not com-
ply with any requirement of this sec-
tion, appellant will be notified of the 
reasons for non-compliance and given a 
non-extendable time period within 
which to file an amended notice of ap-
peal or cross appeal. If the appellant 
does not then file an amended notice of 
appeal or cross appeal within the set 
time period, or files a notice which 
does not overcome all the reasons for 
non-compliance stated in the notifica-

tion of the reasons for non-compliance, 
that appellant’s appeal or cross appeal 
will stand dismissed. 

§ 41.63 Amendments and affidavits or 
other evidence after appeal. 

(a) Amendments filed after the date 
of filing an appeal pursuant to § 41.61 
canceling claims may be admitted 
where such cancellation does not affect 
the scope of any other pending claim in 
the proceeding. 

(b) All other amendments filed after 
the date of filing an appeal pursuant to 
§ 41.61 will not be admitted except as 
permitted by § 41.77(b)(1). 

(c) Affidavits or other evidence filed 
after the date of filing an appeal pursu-
ant to § 41.61 will not be admitted ex-
cept as permitted by reopening pros-
ecution under § 41.77(b)(1). 

§ 41.64 Jurisdiction over appeal in 
inter partes reexamination. 

(a) Jurisdiction over the proceeding 
passes to the Board upon transmittal 
of the file, including all briefs and ex-
aminer’s answers, to the Board. 

(b) If, after receipt and review of the 
proceeding, the Board determines that 
the file is not complete or is not in 
compliance with the requirements of 
this subpart, the Board may relinquish 
jurisdiction to the examiner or take 
other appropriate action to permit 
completion of the file. 

(c) Prior to the entry of a decision on 
the appeal by the Board, the Director 
may sua sponte order the proceeding 
remanded to the examiner. 

§ 41.66 Time for filing briefs. 
(a) An appellant’s brief must be filed 

no later than two months from the lat-
est filing date of the last-filed notice of 
appeal or cross appeal or, if any party 
to the proceeding is entitled to file an 
appeal or cross appeal but fails to time-
ly do so, no later than two months 
from the expiration of the time for fil-
ing (by the last party entitled to do so) 
such notice of appeal or cross appeal. 
The time for filing an appellant’s brief 
or an amended appellant’s brief may 
not be extended. 

(b) Once an appellant’s brief has been 
properly filed, any brief must be filed 
by respondent within one month from 
the date of service of the appellant’s 
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brief. The time for filing a respondent’s 
brief or an amended respondent’s brief 
may not be extended. 

(c) The examiner will consider both 
the appellant’s and respondent’s briefs 
and may prepare an examiner’s answer 
under § 41.69. 

(d) Any appellant may file a rebuttal 
brief under § 41.71 within one month of 
the date of the examiner’s answer. The 
time for filing a rebuttal brief or an 
amended rebuttal brief may not be ex-
tended. 

(e) No further submission will be con-
sidered and any such submission will 
be treated in accordance with § 1.939 of 
this title. 

§ 41.67 Appellant’s brief. 

(a)(1) Appellant(s) may once, within 
time limits for filing set forth in § 41.66, 
file a brief and serve the brief on all 
other parties to the proceeding in ac-
cordance with § 1.903 of this title. 

(2) The brief must be signed by the 
appellant, or the appellant’s duly au-
thorized attorney or agent and must be 
accompanied by the requisite fee set 
forth in § 41.20(b)(2). 

(b) An appellant’s appeal shall stand 
dismissed upon failure of that appel-
lant to file an appellant’s brief, accom-
panied by the requisite fee, within the 
time allowed under § 41.66(a). 

(c)(1) The appellant’s brief shall con-
tain the following items under appro-
priate headings and in the order indi-
cated in paragraphs (c)(1)(i) through 
(c)(1)(xi) of this section. 

(i) Real party in interest. A statement 
identifying by name the real party in 
interest. 

(ii) Related appeals and interferences. 
A statement identifying by applica-
tion, patent, appeal or interference 
number all other prior and pending ap-
peals, interferences or judicial pro-
ceedings known to appellant, the appel-
lant’s legal representative, or assignee 
which may be related to, directly af-
fect or be directly affected by or have 
a bearing on the Board’s decision in the 
pending appeal. Copies of any decisions 
rendered by a court or the Board in any 
proceeding identified under this para-
graph must be included in an appendix 
as required by paragraph (c)(1)(xi) of 
this section. 

(iii) Status of claims. A statement of 
the status of all the claims in the pro-
ceeding (e.g., rejected, allowed or con-
firmed, withdrawn, objected to, can-
celed). If the appellant is the owner, 
the appellant must also identify the re-
jected claims whose rejection is being 
appealed. If the appellant is a re-
quester, the appellant must identify 
the claims that the examiner has made 
a determination favorable to patent-
ability, which determination is being 
appealed. 

(iv) Status of amendments. A state-
ment of the status of any amendment 
filed subsequent to the close of pros-
ecution. 

(v) Summary of claimed subject matter. 
A concise explanation of the subject 
matter defined in each of the inde-
pendent claims involved in the appeal, 
which shall refer to the specification 
by column and line number, and to the 
drawing(s), if any, by reference char-
acters. For each independent claim in-
volved in the appeal and for each de-
pendent claim argued separately under 
the provisions of paragraph (c)(1)(vii) 
of this section, every means plus func-
tion and step plus function as per-
mitted by 35 U.S.C. 112, sixth para-
graph, must be identified and the 
structure, material, or acts described 
in the specification as corresponding to 
each claimed function must be set 
forth with reference to the specifica-
tion by page and line number, and to 
the drawing, if any, by reference char-
acters. 

(vi) Issues to be reviewed on appeal. A 
concise statement of each issue pre-
sented for review. No new ground of re-
jection can be proposed by a third 
party requester appellant, unless such 
ground was withdrawn by the examiner 
during the prosecution of the pro-
ceeding, and the third party requester 
has not yet had an opportunity to pro-
pose it as a third party requester pro-
posed ground of rejection. 

(vii) Argument. The contentions of ap-
pellant with respect to each issue pre-
sented for review in paragraph (c)(1)(vi) 
of this section, and the basis therefor, 
with citations of the statutes, regula-
tions, authorities, and parts of the 
record relied on. Any arguments or au-
thorities not included in the brief per-
mitted under this section or §§ 41.68 and 
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