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Department of Veterans Affairs § 3.330 

other examinations and hospital re-
ports to have persisted without mate-
rial improvement for a period of 5 
years or more; 

(iii) Where the disability from dis-
ease is permanent in character and of 
such nature that there is no likelihood 
of improvement; 

(iv) In cases of veterans over 55 years 
of age, except under unusual cir-
cumstances; 

(v) When the rating is a prescribed 
scheduled minimum rating; or 

(vi) Where a combined disability 
evaluation would not be affected if the 
future examination should result in re-
duced evaluation for one or more con-
ditions. 

(c) Pension cases. In nonservice-con-
nected cases in which the permanent 
total disability has been confirmed by 
reexamination or by the history of the 
case, or with obviously static disabil-
ities, further reexaminations will not 
generally be requested. In other cases 
further examination will not be re-
quested routinely and will be accom-
plished only if considered necessary 
based upon the particular facts of the 
individual case. In the cases of vet-
erans over 55 years of age, reexamina-
tion will be requested only under un-
usual circumstances. 

CROSS REFERENCE: Failure to report for VA 
examination. See § 3.655. 

[26 FR 1585, Feb. 24, 1961, as amended at 30 
FR 11855, Sept. 16, 1965; 36 FR 14467, Aug. 6, 
1971; 55 FR 49521, Nov. 29, 1990; 60 FR 27409, 
May 24, 1995] 

§ 3.328 lndependent medical opinions. 
(a) General. When warranted by the 

medical complexity or controversy in-
volved in a pending claim, an advisory 
medical opinion may be obtained from 
one or more medical experts who are 
not employees of VA. Opinions shall be 
obtained from recognized medical 
schools, universities, clinics or medical 
institutions with which arrangements 
for such opinions have been made, and 
an appropriate official of the institu-
tion shall select the individual ex-
pert(s) to render an opinion. 

(b) Requests. A request for an inde-
pendent medical opinion in conjunc-
tion with a claim pending at the re-
gional office level may be initiated by 
the office having jurisdiction over the 

claim, by the claimant, or by his or her 
duly appointed representative. The re-
quest must be submitted in writing and 
must set forth in detail the reasons 
why the opinion is necessary. All such 
requests shall be submitted through 
the Veterans Service Center Manager 
of the office having jurisdiction over 
the claim, and those requests which in 
the judgment of the Veterans Service 
Center Manager merit consideration 
shall be referred to the Compensation 
and Pension Service for approval. 

(c) Approval. Approval shall be grant-
ed only upon a determination by the 
Compensation and Pension Service 
that the issue under consideration 
poses a medical problem of such obscu-
rity or complexity, or has generated 
such controversy in the medical com-
munity at large, as to justify solicita-
tion of an independent medical opin-
ion. When approval has been granted, 
the Compensation and Pension Service 
shall obtain the opinion. A determina-
tion that an independent medical opin-
ion is not warranted may be contested 
only as part of an appeal on the merits 
of the decision rendered on the primary 
issue by the agency of original jurisdic-
tion. 

(d) Notification. The Compensation 
and Pension Service shall notify the 
claimant when the request for an inde-
pendent medical opinion has been ap-
proved with regard to his or her claim 
and shall furnish the claimant with a 
copy of the opinion when it is received. 
If, in the judgment of the Secretary, 
disclosure of the independent medical 
opinion would be harmful to the phys-
ical or mental health of the claimant, 
disclosure shall be subject to the spe-
cial procedures set forth in § 1.577 of 
this chapter. 

(Authority: 38 U.S.C. 5109, 5701(b)(1); 5 U.S.C. 
552a(f)(3)) 

[55 FR 18602, May 3, 1990] 

§ 3.329 [Reserved] 

§ 3.330 Resumption of rating when vet-
eran subsequently reports for De-
partment of Veterans Affairs exam-
ination. 

Such ratings will be governed by the 
provisions of § 3.158, ‘‘Abandoned 
Claims,’’ and § 3.655, ‘‘Failure to report 
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for Department of Veterans Affairs ex-
amination.’’ The period following the 
termination or reduction for which 
benefits are precluded by the cited reg-
ulations will be stated in the rating. If 
the evidence is insufficient to evaluate 
disability during any period following 
the termination or reduction for which 
payments are not otherwise precluded, 
the rating will contain a notation read-
ing ‘‘Evidence insufficient to evaluate 
from lllll to llllll. 

CROSS REFERENCE: Failure to report for De-
partment of Veterans Affairs examination. 
See § 3.655. 

[29 FR 3623, Mar. 21, 1964] 

§§ 3.331–3.339 [Reserved] 

§ 3.340 Total and permanent total rat-
ings and unemployability. 

(a) Total disability ratings—(1) General. 
Total disability will be considered to 
exist when there is present any impair-
ment of mind or body which is suffi-
cient to render it impossible for the av-
erage person to follow a substantially 
gainful occupation. Total disability 
may or may not be permanent. Total 
ratings will not be assigned, generally, 
for temporary exacerbations or acute 
infectious diseases except where spe-
cifically prescribed by the schedule. 

(2) Schedule for rating disabilities. 
Total ratings are authorized for any 
disability or combination of disabil-
ities for which the Schedule for Rating 
Disabilities prescribes a 100 percent 
evaluation or, with less disability, 
where the requirements of paragraph 
16, page 5 of the rating schedule are 
present or where, in pension cases, the 
requirements of paragraph 17, page 5 of 
the schedule are met. 

(3) Ratings of total disability on history. 
In the case of disabilities which have 
undergone some recent improvement, a 
rating of total disability may be made, 
provided: 

(i) That the disability must in the 
past have been of sufficient severity to 
warrant a total disability rating; 

(ii) That it must have required ex-
tended, continuous, or intermittent 
hospitalization, or have produced total 
industrial incapacity for at least 1 
year, or be subject to recurring, severe, 
frequent, or prolonged exacerbations; 
and 

(iii) That it must be the opinion of 
the rating agency that despite the re-
cent improvement of the physical con-
dition, the veteran will be unable to ef-
fect an adjustment into a substantially 
gainful occupation. Due consideration 
will be given to the frequency and du-
ration of totally incapacitating exacer-
bations since incurrence of the original 
disease or injury, and to periods of hos-
pitalization for treatment in deter-
mining whether the average person 
could have reestablished himself or 
herself in a substantially gainful occu-
pation. 

(b) Permanent total disability. Perma-
nence of total disability will be taken 
to exist when such impairment is rea-
sonably certain to continue throughout 
the life of the disabled person. The per-
manent loss or loss of use of both 
hands, or of both feet, or of one hand 
and one foot, or of the sight of both 
eyes, or becoming permanently help-
less or bedridden constitutes perma-
nent total disability. Diseases and inju-
ries of long standing which are actu-
ally totally incapacitating will be re-
garded as permanently and totally dis-
abling when the probability of perma-
nent improvement under treatment is 
remote. Permanent total disability rat-
ings may not be granted as a result of 
any incapacity from acute infectious 
disease, accident, or injury, unless 
there is present one of the recognized 
combinations or permanent loss of use 
of extremities or sight, or the person is 
in the strict sense permanently help-
less or bedridden, or when it is reason-
ably certain that a subsidence of the 
acute or temporary symptoms will be 
followed by irreducible totality of dis-
ability by way of residuals. The age of 
the disabled person may be considered 
in determining permanence. 

(c) Insurance ratings. A rating of per-
manent and total disability for insur-
ance purposes will have no effect on 
ratings for compensation or pension. 

[26 FR 1585, Feb. 24, 1961, as amended at 46 
FR 47541, Sept. 29, 1981] 

§ 3.341 Total disability ratings for com-
pensation purposes. 

(a) General. Subject to the limitation 
in paragraph (b) of this section, total- 
disability compensation ratings may be 
assigned under the provisions of § 3.340. 
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