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Department of Veterans Affairs § 3.458 

fiduciary and is maintained in an insti-
tution by the United States or any po-
litical subdivision thereof, $25 monthly 
will be paid as an institutional award 
to the Director of a Department of Vet-
erans Affairs medical center or chief 
officer of a non-Department of Vet-
erans Affairs institution for the use of 
the veteran, and the balance will be 
paid to the dependent or dependents. If 
the veteran has no spouse, or child but 
has a dependent parent, apportionment 
will be in accordance with § 3.451. 

(b)(1) Where the amount of section 
306 pension payable to a married vet-
eran under 38 U.S.C. 1521(b), as in effect 
on December 31, 1978, is reduced to $50 
monthly under § 3.551(c), an apportion-
ment may be made to such veteran’s 
spouse upon an affirmative showing of 
hardship. The amount of the apportion-
ment generally will be the difference 
between $50 and the total amount of 
pension payable on December 31, 1978. 

(Authority: 38 U.S.C. 5503(a)) 

(2) Where the amount of improved 
pension payable to a married veteran 
under 38 U.S.C. 1521(b) is reduced to $60 
monthly under § 3.551(d) or (e)(2), an ap-
portionment may be made to such vet-
eran’s spouse upon an affirmative 
showing of hardship. The amount of 
the apportionment generally will be 
the difference between $50 and the rate 
payable if pension was being paid under 
38 U.S.C. 1521(c) including the addi-
tional amount payable under 38 U.S.C. 
1521(e) if the veteran is so entitled. 

(Authority: 38 U.S.C. 5503(a)) 

(3) Where the amount of improved 
pension payable to a married veteran 
under 38 U.S.C. 1521(b) is reduced to $90 
monthly under § 3.551(e)(1) an appor-
tionment may be made to such vet-
eran’s spouse upon an affirmative 
showing of hardship. The amount of 
the apportionment generally will be 
the difference between $90 and the rate 
payable if pension was being paid under 
38 U.S.C. 1521(c) including the addi-

tional amount payable under 38 U.S.C. 
1521(e) if the veteran is so entitled. 

(Authority: 38 U.S.C. 5503(a)) 

[40 FR 36329, Aug. 20, 1975, as amended at 44 
FR 45940, Aug. 6, 1979; 56 FR 65850, 65851, Dec. 
19, 1991; 57 FR 7847, Mar. 4, 1992; 68 FR 34542, 
June 10, 2003] 

§ 3.458 Veteran’s benefits not 
apportionable. 

Veteran’s benefits will not be appor-
tioned: 

(a) Where the total benefit payable to 
the disabled person does not permit 
payment of a reasonable amount to 
any apportionee. 

(b) Where the spouse of the disabled 
person has been found guilty of con-
jugal infidelity by a court having prop-
er jurisdiction. 

(c) For purported or legal spouse of 
the veteran if it has been determined 
that he or she has lived with another 
person and held herself or himself out 
openly to the public to be the spouse of 
such other person, except where such 
relationship was entered into in good 
faith with a reasonable basis (for exam-
ple trickery on the part of the veteran) 
for the spouse believing that the mar-
riage to the veteran was legally termi-
nated. No apportionment to the spouse 
will thereafter be made unless there 
has been a reconciliation and later es-
trangement. 

(d) Where the child of the disabled 
person has been legally adopted by an-
other person, except the additional 
compensation payable for the child. 

(e) Where a child enters the active 
military, air, or naval service, any ad-
ditional amount will be paid to the vet-
eran unless such child is included in an 
existing apportionment to an estranged 
spouse. No adjustment in the appor-
tioned award will be made based on the 
child’s entry into service. 

(f)(1) For the spouse, child, father or 
mother of a disabled veteran, where 
forfeiture was declared prior to Sep-
tember 2, 1959, if the dependent is de-
termined by the Department of Vet-
erans Affairs to have been guilty of 
mutiny, treason, sabotage, or ren-
dering assistance to an enemy of the 
United States or its allies. 
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38 CFR Ch. I (7–1–11 Edition) § 3.459 

(2) For any dependent of a disabled 
veteran, or surviving spouse where for-
feiture of benefits by a person pri-
marily entitled was declared after Sep-
tember 1, 1959, by reason of fraud, trea-
sonable acts, or subversive activities. 

(Authority: 38 U.S.C. 6103(b); 6104(c); 6105(a)) 

(g) Until the estranged spouse of a 
veteran files claim for an apportioned 
share. If there are any children of the 
veteran not in his or her custody an ap-
portionment will not be authorized un-
less and until a claim for an appor-
tioned share is filed in their behalf. 

[26 FR 7266, Aug. 11, 1961, as amended at 40 
FR 21724, May 19, 1975; 44 FR 45940, Aug. 6, 
1979] 

§ 3.459 Death compensation. 

(a) Death compensation will be ap-
portioned if the child or children of the 
deceased veteran are not in the custody 
of the surviving spouse. 

(b) The surviving spouse may not be 
paid less than $65 monthly plus the 
amount of an aid and attendance allow-
ance where applicable. 

[40 FR 21725, May 19, 1975, as amended at 44 
FR 45940, Aug. 6, 1979] 

§ 3.460 Death pension. 

Death pension will be apportioned if 
the child or children of the deceased 
veteran are not in the custody of the 
surviving spouse. Where the surviving 
spouse’s rate is in excess of $70 month-
ly because of having been the spouse of 
the veteran during service or because 
of need for regular aid and attendance, 
the additional amount will be added to 
the surviving spouse’s share. 

(a) Civil, Indian and Spanish-American 
wars. Where pension is payable under 38 
U.S.C. 1532, 1534, or 1536 apportionment 
will be based on the facts in the indi-
vidual case in accordance with § 3.451. 

(b) Section 306 and old-law death pen-
sion. Appointment of benefits provided 
under these pension programs will be 
at rates approved by the Under Sec-
retary for Benefits except when the 
facts and circumstances in a case war-
rant special apportionment under 
§ 3.451. 

(Authority: 38 U.S.C. 5307) 

(c) Improved death pension. Apportion-
ment of the benefits provided under 
this program shall be made under the 
special apportionment provision of 
§ 3.451. 

(Authority: 38 U.S.C. 5307) 

[41 FR 21324, May 25, 1976, as amended at 43 
FR 14018, Apr. 4, 1978; 44 FR 45940, Aug. 6, 
1979; 61 FR 20727, May 8, 1996] 

§ 3.461 Dependency and indemnity 
compensation. 

(a) Conditions under which apportion-
ment may be made. The surviving 
spouse’s award of dependency and in-
demnity compensation will be appor-
tioned where there is a child or chil-
dren under 18 years of age and not in 
the custody of the surviving spouse. 
The surviving spouse’s award of de-
pendency and indemnity compensation 
will not be apportioned under this con-
dition for a child over the age of 18 
years. 

(b) Rates payable. (1) The share for 
each of the chidren under 18 years of 
age, including those in the surviving 
spouse’s custody as well as those who 
are not in such custody, will be at 
rates approved by the Under Secretary 
for Benefits except when the facts and 
circumstances in a case warrant spe-
cial apportionment under § 3.451. The 
share for the surviving spouse will be 
the difference between the children’s 
share and the total amount payable. In 
the application of this rule, however, 
the surviving spouse’s share will not be 
reduced to an amount less than 50 per-
cent of that to which the surviving 
spouse would otherwise be entitled. 

(2) The additional amount of aid and 
attendance, where applicable, will be 
added to the surviving spouse’s share 
and not otherwise included in the com-
putation. 

(3) Where the surviving spouse has 
elected to receive dependency and in-
demnity compensation instead of death 
compensation, the share of dependency 
and indemnity compensation for a 
child or children under 18 years of age 
will be whichever is the greater: 

(i) The apportioned share computed 
under paragraph (b)(1) of this section; 
or 

(ii) The share which would have been 
payable as death compensation but not 
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