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not be subject to the maximum estab-
lished for legal fees under paragraph 
(b)(5)(ii) of this section and may be in-
cluded in the total indebtedness. 

(6) The cost of a credit report(s) on 
the debtor(s), which is (are) to be for-
warded to the Secretary in connection 
with the claim; 

(7) Reasonable and customary costs 
of property inspections; 

(8) Any other expense or fee that is 
approved in advance by the Secretary. 

(Authority: 38 U.S.C. 3720(a)(3), 3732) 

(c) Any advances or charges enumer-
ated in paragraph (a) or (b) of this sec-
tion may be included as specified in the 
holder’s accounting to the Secretary, 
but they are not chargeable to the 
debtor unless he or she otherwise be 
liable therefor. 

(d) Advances of the type enumerated 
in paragraph (a) of this section and any 
other advances determined by VA to be 
necessary and proper in order to pre-
serve or protect the security may be 
authorized by employees designated in 
§ 36.4345(b) in the case of any property 
constituting the security for a loan ac-
quired by the Secretary or constituting 
the security for the unpaid balance of 
the purchase price owing to the Sec-
retary on account of the sale of such 
property. Such advances shall be se-
cured to the extent legal and prac-
ticable by a lien on the property. 

(e) Notwithstanding the provisions of 
paragraph (a) or (b) of this section, 
holders of condominium loans guaran-
teed or insured under 38 U.S.C. 
3710(a)(6) shall not pay those assess-
ments or charges allocable to the con-
dominium unit which are provided for 
in the instruments establishing the 
condominium form of ownership in the 
absence of the prior approval of the 
Secretary. 

(f)(1) Fees and charges otherwise al-
lowable by this section that accrue 
after the date specified in paragraph 
(f)(2) of this section may not be in-
cluded in a claim under the guaranty. 

(2) The date referenced in paragraph 
(f)(1) of this section will be computed 
by adding 210 calendar days to the due 
date of the last paid installment, plus 
the reasonable period that the Sec-
retary has determined, pursuant to 
§ 36.4322(a), it should have taken to 

complete the foreclosure. There will 
also be added to the time period speci-
fied in the previous sentence such addi-
tional time as the Secretary deter-
mines was reasonably necessary to 
complete the foreclosure if the Sec-
retary determines the holder was un-
able to complete the foreclosure within 
the time specified in that section due 
to Bankruptcy proceedings, appeal of 
the foreclosure by the debtor, the hold-
er granting forbearance in excess of 30 
days at the request of the Secretary, or 
other factors beyond the control of the 
holder. 

(Authority: 38 U.S.C. 3703(c), 3720, 3732) 

[73 FR 6310, Feb. 1, 2008. Redesignated at 75 
FR 33705, June 15, 2010, as amended at 75 FR 
65238, Oct. 22, 2010] 

§ 36.4315 Loan modifications. 

(a) The terms of any guaranteed loan 
may be modified by written agreement 
between the holder and the borrower, 
without prior approval of the Sec-
retary, if all of the following condi-
tions are met: 

(1) The loan is in default; 
(2) The event or circumstances that 

caused the default has been or will be 
resolved and it is not expected to re- 
occur; 

(3) The obligor is considered to be a 
reasonable credit risk, based on a re-
view by the holder of the obligor’s 
creditworthiness under the criteria 
specified in § 36.4340, including a cur-
rent credit report. The fact of the re-
cent default will not preclude the hold-
er from determining the obligor is now 
a satisfactory credit risk provided the 
holder determines that the obligor is 
able to resume regular mortgage in-
stallments when the modification be-
comes effective based upon a review of 
the obligor’s current and anticipated 
income, expenses, and other obliga-
tions as provided in § 36.4340; 

(4) At least 12 monthly payments 
have been paid since the closing date of 
the loan; 

(5) The current owner(s) is obligated 
to repay the loan, and is party to the 
loan modification agreement; 

(6) The loan will be reinstated to per-
forming status by virtue of the loan 
modification; 
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(7) A loan has not been modified more 
than once in a 3-year period or more 
than 3 times during the life of the loan; 

(8) The loan as modified will bear a 
fixed-rate of interest, which— 

(i) May not exceed the most recent 
Freddie Mac Weekly Primary Mortgage 
Market Survey Rate for 30-year fixed- 
rate conforming mortgages (U.S. Aver-
age), rounded to the nearest one-eighth 
of one percent (0.125%), as of the date 
the Modification Agreement is exe-
cuted, plus 50 basis points; 

(ii) After being determined and se-
lected in accordance with paragraph 
(i), is not more than one percent higher 
than the existing rate on the loan; or, 

(iii) In the case of a loan in which a 
State, Territorial, or local govern-
mental agency provided assistance to 
the veteran for the acquisition of the 
dwelling, and the law providing that 
assistance precludes any revision in 
the interest rate on the loan, then the 
interest rate on the modified loan is 
the same or less than that on the origi-
nal note evidencing the loan; 

(9) The unpaid balance of the modi-
fied loan will be re-amortized over the 
remaining life of the loan, or if the 
loan term is to be extended, the matu-
rity date will not exceed the shorter of: 

(i) 360 months from the due date of 
the first installment required under 
the modification, or 

(ii) 120 months after the original ma-
turity date of the loan (unless the 
original term was less than 360 months, 
in which case the term may be ex-
tended to 480 months from the due date 
of the first installment on the original 
loan); 

(10) Only the following items may be 
included in the modified indebtedness: 
Unpaid principal; accrued interest; 
deficits in the taxes and insurance im-
pound accounts; amounts incurred to 
pay actual legal fees and foreclosure 
costs related to the canceled fore-
closure; the cost of a title insurance 
policy endorsement or other update for 
the modified loan; and advances re-
quired to preserve the lien position, 
such as homeowner association fees, 
special assessments, water and sewer 
liens, etc. Late fees and other charges 
may not be capitalized; 

(11) The holder will not charge a 
processing fee, and all unpaid late fees 

will be waived. Any other actual costs 
incurred and legally chargeable, but 
which cannot be capitalized in the 
modified indebtedness, may be col-
lected directly from the borrower as 
part of the modification process or 
waived, at the discretion of the 
servicer; 

(12) Holders will ensure the first lien 
status of the modified loan; 

(13) The dollar amount of the guar-
anty will not exceed the greater of: 

(i) The original guaranty amount of 
the loan being modified (but if the 
modified loan amount is less than the 
original loan amount, then the amount 
of guaranty will be equal to the origi-
nal guaranty percentage applied to the 
modified loan), or 

(ii) 25 percent of the loan being modi-
fied subject to the statutory maximum 
specified at 38 U.S.C. 3703(a)(1)(B); and 

(14) The obligor will not receive any 
cash back from the modification. 

(b) If a loan fails to meet one or more 
of the conditions identified in para-
graph (a), the holder must submit the 
loan file to the Secretary for approval 
before entering into any loan modifica-
tion agreement. The Secretary will 
grant such approval if the Secretary 
determines that the modification is in 
the best interests of the veteran and 
the Government after balancing the 
risks of non-approval versus approval 
despite the absence of one or more of 
the conditions identified in paragraph 
(a) of this section. 

(c) This section does not create a 
right of a borrower to have a loan 
modified, but simply authorizes the 
loan holder to modify a loan in certain 
situations without the prior approval 
of the Secretary. 

[76 FR 6558, Feb. 7, 2011, as amended at 75 FR 
65238, Oct. 22, 2010] 

§ 36.4316 Acceptability of partial pay-
ments. 

A partial payment is a remittance by 
or on behalf of the borrower on a loan 
in default (as defined in § 36.4301) of any 
amount less than the full amount due 
under the terms of the loan and secu-
rity instruments at the time the remit-
tance is tendered. 

(a) Except as provided in paragraph 
(b) of this section, or upon the express 
waiver of the Secretary, the mortgage 
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