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three years to reinstate any appeal dis-
missed without prejudice, the dismissal 
shall be deemed with prejudice. 

§ 955.32 Dismissal for failure to pros-
ecute. 

Whenever a record discloses the fail-
ure of either party to file documents 
required by these rules, respond to no-
tices or correspondence from the 
Board, comply with orders of the 
Board, or otherwise indicates an inten-
tion not to continue the prosecution or 
defense of an appeal, the Board may 
issue an order requiring the offending 
party to show cause why the appeal 
should not be either dismissed or 
granted, as appropriate. If the offend-
ing party shall fail to show such cause, 
the Board may take such action as it 
deems reasonable and proper under the 
circumstances. 

§ 955.33 Ex parte communications. 
No member of the Board or of the 

Board’s staff shall entertain, nor shall 
any person directly or indirectly in-
volved in an appeal submit to the 
Board or the Board’s staff, off the 
record, any evidence, explanation, 
analysis, or advice, whether written or 
oral, regarding any matter at issue in 
an appeal. This provision does not 
apply to consultation among Board 
members nor to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures. 

§ 955.34 Sanctions. 
(a) All parties and their attorneys 

must obey directions and orders pre-
scribed by the Board and adhere to 
standards of conduct applicable to such 
parties and attorneys. As to an attor-
ney, the standards include the rules of 
professional conduct and ethics of the 
jurisdictions in which that attorney is 
licensed to practice, to the extent that 
those rules are relevant to conduct af-
fecting the integrity of the Board, its 
process, or its proceedings. 

(b) If any party or its attorney fails 
to comply with any direction or order 
issued by the Board, or engages in mis-
conduct affecting the Board, its proc-
ess, or its proceedings, the Board may 
issue such orders as are just, including 
the imposition of appropriate sanc-
tions. Sanctions may include: 

(1) Taking the facts pertaining to the 
matter in dispute to be established for 
the purpose of the case; 

(2) Forbidding challenge of the accu-
racy of any evidence; 

(3) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses; 

(4) Prohibiting the disobedient party 
from introducing in evidence des-
ignated documents or testimony; 

(5) Striking pleadings or parts there-
of, or staying further proceedings until 
the order is obeyed; 

(6) Dismissing or granting the case or 
any part thereof; 

(7) Imposing such other sanctions as 
the Board deems appropriate. 

(c) In addition, the Board may sanc-
tion individual attorneys for a viola-
tion of any Board order or direction or 
standard of conduct applicable to such 
individual where the violation seri-
ously affects the integrity of the 
Board, its process, or its proceedings. 
Sanctions may be public or private, 
and may include admonishment, dis-
qualification from a particular matter, 
disqualification from practice before 
the Board in accordance with 39 CFR 
Part 951, referral to an appropriate li-
censing authority, or such other action 
as circumstances may warrant. 

§ 955.35 Subpoenas. 

(a) General. Upon written request of 
either party filed with the Recorder, or 
on the Board’s own initiative, the 
Board may issue a subpoena requiring: 

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where the witness resides or is em-
ployed or transacts business in person, 
or at another convenient location as 
determined by the Board; 

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of 
taking testimony at a hearing; or 

(3) Production of books and papers. The 
production by a witness of books, pa-
pers, documents, electronically stored 
information, and other tangible and in-
tangible things designated in the sub-
poena. 

(b) Voluntary cooperation. Each party 
is expected: 
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(1) To cooperate and make available 
witnesses and evidence under its con-
trol as requested by the other party, 
without issuance of a subpoena; and 

(2) To secure voluntary attendance of 
desired third-party witnesses, books, 
papers, documents, or tangible things 
whenever possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be 
filed at least: 

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness 
at a deposition is sought, and/or where 
the production by a witness of books, 
papers, documents, electronically 
stored information, and other tangible 
and intangible things is sought; and 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought; except that 

(iii) In its discretion the Board may 
honor requests for subpoenas not made 
within these time limitations. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any books, papers, documents, 
electronically stored information, and 
other tangible and intangible things 
sought. 

(d)(1) Requests to quash or modify. 
Upon written request by the person 
subpoenaed or by a party, made within 
10 days after service but in any event 
not later than the time specified in the 
subpoena for compliance, the Board 
may: 

(i) Quash or modify the subpoena if it 
is unreasonable and oppressive or for 
other good cause shown; or 

(ii) Require the person in whose be-
half the subpoena was issued to ad-
vance the reasonable cost of compli-
ance. 

(2) Where circumstances require, the 
Board may act upon such a request at 
any time after a copy has been served 
upon the opposing party. 

(e) Form; issuance. (1) Every subpoena 
shall state the name of the Board and 
the title of the appeal and shall com-
mand each person to whom it is di-
rected to attend and give testimony, 
and where appropriate, to produce 
specified books, papers, documents, 
electronically stored information, and 
other tangible and intangible things at 
a time and place therein specified. In 

issuing a subpoena to a requesting 
party, the Judge shall sign the sub-
poena and may enter the name of the 
witness and otherwise leave it blank. 
The party to whom the subpoena is 
issued shall complete the subpoena be-
fore service. 

(2) Where the witness is located in a 
foreign country, a letter rogatory or 
subpoena may be issued and served 
under the circumstances and in the 
manner provided in 28 U.S.C. 1781–1784. 

(f) Service. (1) The party requesting 
issuance of a subpoena shall arrange 
for service. 

(2) A subpoena may be served by a 
United States marshal or deputy mar-
shal, or by any other person who is not 
a party and not less than 18 years of 
age. Service of a subpoena upon a per-
son named therein shall be made by 
personally delivering a copy to that 
person and tendering the fees for one 
day’s attendance and the mileage pro-
vided by 28 U.S.C. 1821 or other applica-
ble law. 

(3) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the Board as 
a sufficient ground for striking the tes-
timony of the witness and the evidence 
the witness has produced. 

(g) Contumacy or refusal to obey a sub-
poena. In case of contumacy or refusal 
to obey a subpoena by a person who re-
sides, is found, or transacts business 
within the jurisdiction of a U.S. Dis-
trict Court, the Board will apply to the 
Court through the Attorney General of 
the United States for an order requir-
ing the person to appear before the 
Board or a member thereof to give tes-
timony or produce evidence or both. 
Any failure of any such person to obey 
the order of the Court may be punished 
by the Court as a contempt thereof. 

§ 955.36 Effective dates and applica-
bility. 

These revised rules govern pro-
ceedings in all cases docketed by the 
Board on or after June 1, 2009. 

PART 956 [RESERVED] 
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