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(i) A protest may be dismissed for 
failure to comply with any of the re-
quirements of this section, except for 
the items in paragraph (d) of this sec-
tion. In addition, a protest shall not be 
dismissed for failure to comply with 
paragraph (e) of this section where the 
contracting officer has actual knowl-
edge of the basis of protest, or the 
agency, in the preparation of its re-
port, was not prejudiced by the pro-
tester’s noncompliance. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9, 
2008] 

§ 21.2 Time for filing. 
(a)(1) Protests based upon alleged im-

proprieties in a solicitation which are 
apparent prior to bid opening or the 
time set for receipt of initial proposals 
shall be filed prior to bid opening or 
the time set for receipt of initial pro-
posals. In procurements where pro-
posals are requested, alleged impropri-
eties which do not exist in the initial 
solicitation but which are subsequently 
incorporated into the solicitation must 
be protested not later than the next 
closing time for receipt of proposals 
following the incorporation. 

(2) Protests other than those covered 
by paragraph (a)(1) of this section shall 
be filed not later than 10 days after the 
basis of protest is known or should 
have been known (whichever is earlier), 
with the exception of protests chal-
lenging a procurement conducted on 
the basis of competitive proposals 
under which a debriefing is requested 
and, when requested, is required. In 
such cases, with respect to any protest 
basis which is known or should have 
been known either before or as a result 
of the debriefing, the initial protest 
shall not be filed before the debriefing 
date offered to the protester, but shall 
be filed not later than 10 days after the 
date on which the debriefing is held. 

(3) If a timely agency-level protest 
was previously filed, any subsequent 
protest to GAO filed within 10 days of 
actual or constructive knowledge of 
initial adverse agency action will be 
considered, provided the agency-level 
protest was filed in accordance with 
paragraphs (a)(1) and (a)(2) of this sec-
tion, unless the agency imposes a more 
stringent time for filing, in which case 

the agency’s time for filing will con-
trol. In cases where an alleged impro-
priety in a solicitation is timely pro-
tested to an agency, any subsequent 
protest to GAO will be considered time-
ly if filed within the 10-day period pro-
vided by this paragraph, even if filed 
after bid opening or the closing time 
for receipt of proposals. 

(b) Protests untimely on their face 
may be dismissed. A protester shall in-
clude in its protest all information es-
tablishing the timeliness of the pro-
test; a protester will not be permitted 
to introduce for the first time in a re-
quest for reconsideration information 
necessary to establish that the protest 
was timely. 

(c) GAO, for good cause shown, or 
where it determines that a protest 
raises issues significant to the procure-
ment system, may consider an un-
timely protest. 

§ 21.3 Notice of protest, submission of 
agency report, and time for filing of 
comments on report. 

(a) GAO shall notify the agency by 
telephone within 1 day after the filing 
of a protest, and, unless the protest is 
dismissed under this part, shall 
promptly send a written confirmation 
to the agency and an acknowledgment 
to the protester. The agency shall im-
mediately give notice of the protest to 
the contractor if award has been made 
or, if no award has been made, to all 
bidders or offerors who appear to have 
a substantial prospect of receiving an 
award. The agency shall furnish copies 
of the protest submissions to those par-
ties, except where disclosure of the in-
formation is prohibited by law, with in-
structions to communicate further di-
rectly with GAO. All parties shall fur-
nish copies of all protest communica-
tions to the agency and to other par-
ticipating parties. All protest commu-
nications shall be sent by means rea-
sonably calculated to effect expedi-
tious delivery. 

(b) A agency or intervenor which be-
lieves that the protest or specific pro-
test allegations should be dismissed be-
fore submission of an agency report 
should file a request for dismissal as 
soon as practicable. 

(c) The agency shall file a report on 
the protest with GAO within 30 days 
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after the telephone notice of the pro-
test from GAO. The report provided to 
the parties need not contain documents 
which the agency has previously fur-
nished or otherwise made available to 
the parties in response to the protest. 
At least 5 days prior to the filing of the 
report, in cases in which the protester 
has filed a request for specific docu-
ments, the agency shall respond to the 
request for documents in writing. The 
agency’s response shall, at a minimum, 
identify whether the requested docu-
ments exist, which of the requested 
documents or portions thereof the 
agency intends to produce, which of 
the requested documents or portions 
thereof the agency intends to withhold, 
and the basis for not producing any of 
the requested documents or portions 
thereof. Any objection to the scope of 
the agency’s proposed disclosure or 
nondisclosure of documents must be 
filed with GAO and the other parties 
within 2 days of receipt of this list. 

(d) The report shall include the con-
tracting officer’s statement of the rel-
evant facts, including a best estimate 
of the contract value, a memorandum 
of law, and a list and a copy of all rel-
evant documents, or portions of docu-
ments, not previously produced, includ-
ing, as appropriate: the protest; the bid 
or proposal submitted by the protester; 
the bid or proposal of the firm which is 
being considered for award, or whose 
bid or proposal is being protested; all 
evaluation documents; the solicitation, 
including the specifications; the ab-
stract of bids or offers; and any other 
relevant documents. In appropriate 
cases, a party may request that an-
other party produce relevant docu-
ments, or portions of documents, that 
are not in the agency’s possession. 

(e) Subject to any protective order 
issued in the protest pursuant to § 21.4, 
the agency shall simultaneously fur-
nish a copy of the report to the pro-
tester and any intervenors. The copy of 
the report filed with GAO shall list the 
parties who have been furnished copies 
of the report. Where a protester does 
not have counsel admitted to a protec-
tive order and documents are withheld 
from the protester in accordance with 
this part, the agency shall provide doc-
uments adequate to inform the pro-

tester of the basis of the agency’s posi-
tion. 

(f) The agency may request an exten-
sion of time for the submission of the 
list of documents to be provided by the 
agency pursuant to § 21.3(c) or for the 
submission of the agency report. Ex-
tensions will be granted on a case-by- 
case basis. 

(g) The protester may request addi-
tional documents after receipt of the 
agency report when their existence or 
relevance first becomes evident. Except 
when authorized by GAO, any request 
for additional documents must be filed 
with GAO and the agency not later 
than 2 days after their existence or rel-
evance is known or should have been 
known, whichever is earlier. The agen-
cy shall provide the requested docu-
ments, or portions of documents, and a 
list to GAO and the other parties with-
in 2 days or explain why it is not re-
quired to produce the documents. 

(h) Upon the request of a party, GAO 
will decide whether the agency must 
provide any withheld documents, or 
portions of documents, and whether 
this should be done under a protective 
order. When withheld documents are 
provided, the protester’s comments on 
the agency report shall be filed within 
the original comment filing period un-
less GAO determines that an extension 
is appropriate. 

(i) Comments on the agency report 
shall be filed with GAO within 10 days 
after receipt of the report, with a copy 
provided to the agency and other par-
ticipating parties. The protest shall be 
dismissed unless the protester files 
comments within the 10-day period, ex-
cept where GAO has granted an exten-
sion or has established a shorter period 
in accordance with § 21.10(e). Exten-
sions will be granted on a case-by-case 
basis. Unless otherwise advised by the 
protester, GAO will assume the pro-
tester received the agency report by 
the due date specified in the acknowl-
edgment of protest furnished by GAO. 

(j) GAO may request or permit the 
submission of additional statements by 
the parties and by other parties par-
ticipating in the protest as may be nec-
essary for the fair resolution of the 
protest. The agency and other parties 
must receive GAO’s approval before 
submitting any additional statements. 
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GAO reserves the right to disregard 
material submitted without prior ap-
proval. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9, 
2008] 

§ 21.4 Protective orders. 
(a) At the request of a party or on its 

own initiative, GAO may issue a pro-
tective order controlling the treatment 
of protected information. Such infor-
mation may include proprietary, con-
fidential, or source-selection-sensitive 
material, as well as other information 
the release of which could result in a 
competitive advantage to one or more 
firms. The protective order shall estab-
lish procedures for application for ac-
cess to protected information, identi-
fication and safeguarding of that infor-
mation, and submission of redacted 
copies of documents omitting pro-
tected information. Because a protec-
tive order serves to facilitate the pur-
suit of a protest by a protester through 
counsel, it is the responsibility of pro-
tester’s counsel to request that a pro-
tective order be issued and to submit 
timely applications for admission 
under that order. 

(b) If no protective order has been 
issued, the agency may withhold from 
the parties those portions of its report 
that would ordinarily be subject to a 
protective order. GAO will review in 
camera all information not released to 
the parties. 

(c) After a protective order has been 
issued, counsel or consultants retained 
by counsel appearing on behalf of a 
party may apply for admission under 
the order by submitting an application 
to GAO, with copies furnished simulta-
neously to all parties. The application 
shall establish that the applicant is not 
involved in competitive decision-mak-
ing for any firm that could gain a com-
petitive advantage from access to the 
protected information and that there 
will be no significant risk of inad-
vertent disclosure of protected infor-
mation. Objections to an applicant’s 
admission shall be raised within 2 days 
after receipt of the application, al-
though GAO may consider objections 
raised after that time. 

(d) Any violation of the terms of a 
protective order may result in the im-

position of such sanctions as GAO 
deems appropriate, including referral 
to appropriate bar associations or 
other disciplinary bodies, restricting 
the individual’s practice before GAO, 
prohibition from participation in the 
remainder of the protest, or dismissal 
of the protest. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79835, Dec. 31, 2002; 73 FR 32430, June 9, 
2008] 

§ 21.5 Protest issues not for consider-
ation. 

A protest or specific protest allega-
tions may be dismissed any time suffi-
cient information is obtained by GAO 
warranting dismissal. Where an entire 
protest is dismissed, no agency report 
need be filed; where specific protest al-
legations are dismissed, an agency re-
port shall be filed on the remaining al-
legations. Among the protest bases 
that shall be dismissed are the fol-
lowing: 

(a) Contract administration. The ad-
ministration of an existing contract is 
within the discretion of the agency. 
Disputes between a contractor and the 
agency are resolved pursuant to the 
disputes clause of the contract and the 
Contract Disputes Act of 1978. 41 U.S.C. 
601–613. 

(b) Small Business Administration 
issues—(1) Small business size stand-
ards and North American Industry 
Classification System (NAICS) stand-
ards. Challenges of established size 
standards or the size status of par-
ticular firms, and challenges of the se-
lected NAICS code may be reviewed 
solely by the Small Business Adminis-
tration. 15 U.S.C. 637(b)(6). 

(2) Small Business Certificate of Com-
petency Program. Referrals made to the 
Small Business Administration (SBA) 
pursuant to sec. 8(b)(7) of the Small 
Business Act, or the issuance of, or re-
fusal to issue, a certificate of com-
petency under that section will gen-
erally not be reviewed by GAO. The ex-
ceptions, which GAO will interpret nar-
rowly out of deference to the role of 
the SBA in this area, are protests that 
show possible bad faith on the part of 
government officials, or that present 
allegations that the SBA failed to fol-
low its own published regulations or 
failed to consider vital information 
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