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longer entitled to confidential treatment be-
cause of change in the applicable law or 
newly-discovered or changed facts. Prior to 
making such final determination, EPA shall 
afford the business an opportunity to submit 
comments on pertinent issues in the manner 
described by §§ 2.204(e) and 2.205(b). If, after 
consideration of any timely comments sub-
mitted by the business, the Office of General 
Counsel makes a revised final determination 
that the information is not entitled to con-
fidential treatment under section 114(c) of 
the Clean Air Act, EPA will notify the busi-
ness in accordance with the procedures de-
scribed in § 2.205(f)(2). 

* * * * * 

§ 2.302 Special rules governing certain 
information obtained under the 
Clean Water Act. 

(a) Definitions. For the purposes of 
this section: 

(1) Act means the Clean Water Act, as 
amended, 33 U.S.C. 1251 et seq. 

(2)(i) Effluent data means, with ref-
erence to any source of discharge of 
any pollutant (as that term is defined 
in section 502(6) of the Act, 33 U.S.C. 
1362 (6))— 

(A) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, temperature, or other 
characteristics (to the extent related 
to water quality) of any pollutant 
which has been discharged by the 
source (or of any pollutant resulting 
from any discharge from the source), or 
any combination of the foregoing; 

(B) Information necessary to deter-
mine the identity, amount, frequency, 
concentration, temperature, or other 
characteristics (to the extent related 
to water quality) of the pollutants 
which, under an applicable standard or 
limitation, the source was authorized 
to discharge (including, to the extent 
necessary for such purpose, a descrip-
tion of the manner or rate of operation 
of the source); and 

(C) A general description of the loca-
tion and/or nature of the source to the 
extent necessary to identify the source 
and to distinguish it from other 
sources (including, to the extent nec-
essary for such purposes, a description 
of the device, installation, or operation 
constituting the source). 

(ii) Notwithstanding paragraph 
(a)(2)(i) of this section, the following 
information shall be considered to be 

effluent data only to the extent nec-
essary to allow EPA to disclose pub-
licly that a source is (or is not) in com-
pliance with an applicable standard or 
limitation, or to allow EPA to dem-
onstrate the feasibility, practicability, 
or attainability (or lack thereof) of an 
existing or proposed standard or limi-
tation: 

(A) Information concerning research, 
or the results of research, on any prod-
uct, method, device, or installation (or 
any component thereof) which was pro-
duced, developed, installed, and used 
only for research purposes; and 

(B) Information concerning any prod-
uct, method, device, or installation (or 
any component thereof) designed and 
intended to be marketed or used com-
mercially but not yet so marketed or 
used. 

(3) Standard or limitation means any 
prohibition, any effluent limitation, or 
any toxic, pre-treatment or new source 
performance standard established or 
publicly proposed pursuant to the Act 
or pursuant to regulations under the 
Act, including limitations or prohibi-
tions in a permit issued or proposed by 
EPA or by a State under section 402 of 
the Act, 33 U.S.C. 1342. 

(4) Proceeding means any rulemaking, 
adjudication, or licensing conducted by 
EPA under the Act or under regula-
tions which implement the Act, except 
for determinations under this part. 

(b) Applicability. (1) This section ap-
plies only to business information— 

(i) Provided to or obtained by EPA 
under section 308 of the Act, 33 U.S.C. 
1318, by or from the owner or operator 
of any point source, for the purpose of 
carrying out the objective of the Act 
(including but not limited to devel-
oping or assisting in the development 
of any standard or limitation under the 
Act, or determining whether any per-
son is in violation of any such standard 
or limitation); or 

(ii) Provided to or obtained by EPA 
under section 509(a) of the Act, 33 
U.S.C. 1369(a). 

(2) Information will be considered to 
have been provided or obtained under 
section 308 of the Act if it was provided 
in response to a request by EPA made 
for any of the purposes stated in sec-
tion 308, or if its submission could have 
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been required under section 308, regard-
less of whether section 308 was cited as 
the authority for any request for the 
information, whether an order to pro-
vide the information was issued under 
section 309(a)(3) of the Act, 33 U.S.C. 
1319(a)(3), whether a civil action was 
brought under section 309(b) of the Act, 
33 U.S.C. 1319(b), and whether the infor-
mation was provided directly to EPA 
or through some third person. 

(3) Information will be considered to 
have been provided or obtained under 
section 509(a) of the Act if it was pro-
vided in response to a subpoena issued 
under section 509(a), or if its produc-
tion could have been required by sub-
poena under section 509(a), regardless 
of whether section 509(a) was cited as 
the authority for any request for the 
information, whether a subpoena was 
issued by EPA, whether a court issued 
an order under section 307(a), or wheth-
er the information was provided di-
rectly to EPA or through some third 
person. 

(4) This section specifically does not 
apply to information obtained under 
section 310(d) or 312(g)(3) of the Act, 33 
U.S.C. 1320(d), 1322(g)(3). 

(c) Basic rules which apply without 
change. Sections 2.201 through 2.207, 
2.209, 2.211 through 2.215 apply without 
change to information to which this 
section applies. 

(d) [Reserved] 
(e) Substantive criteria for use in con-

fidentiality determinations. Section 2.208 
applies to information to which this 
section applies, except that informa-
tion which is effluent data or a stand-
ard or limitation is not eligible for 
confidential treatment. No information 
to which this section applies is volun-
tarily submitted information. 

(f) Availability of information not enti-
tled to confidential treatment. Section 
2.210 does not apply to information to 
which this section applies. Effluent 
data, standards or limitations, and any 
other information provided or obtained 
under section 308 of the Act which is 
determined under this subpart not to 
be entitled to confidential treatment, 
shall be available to the public not-
withstanding any other provision of 
this part. Effluent data and standards 
or limitations provided in response to a 
subpoena issued under section 509(a) of 

the Act shall be available to the public 
notwithstanding any other provision of 
this part. Information (other than ef-
fluent data and standards or limita-
tions) provided in response to a sub-
poena issued under section 509(a) of the 
Act, which is determined under this 
subpart not to be entitled to confiden-
tial treatment, shall be available to 
the public, unless EPA determines that 
the information is exempt from manda-
tory disclosure under 5 U.S.C. 552(b) for 
reasons other than reasons of business 
confidentiality and cannot or should 
not be made available to the public. 

(g) Disclosure of information relevant to 
a proceeding. (1) Under sections 308 and 
509(a) of the Act, any information to 
which this section applies may be re-
leased by EPA because of the relevance 
of the information to a proceeding, 
notwithstanding the fact that the in-
formation otherwise might be entitled 
to confidential treatment under this 
subpart. Release of information to 
which this section applies because of 
its relevance to a proceeding shall be 
made only in accordance with this 
paragraph (g). 

(2)–(4) The provisions of § 2.301(g) (2), 
(3), and (4) are incorporated by ref-
erence as paragraphs (g) (2), (3), and (4), 
respectively of this section. 

(h) Disclosure to authorized representa-
tives. (1) Under sections 308 and 509(a) of 
the Act, EPA possesses authority to 
disclose to any authorized representa-
tive of the United States any informa-
tion to which this section applies, not-
withstanding the fact that the infor-
mation might otherwise be entitled to 
confidential treatment under this sub-
part. Such authority may be exercised 
only in accordance with paragraph 
(h)(2) or (h)(3) of this section. 

(2)–(3) The provisions of § 2.301(h) (2) 
and (3) are incorporated by reference as 
paragraphs (h) (2) and (3), respectively, 
of this section. 

[41 FR 36902, Sept. 1, 1976, as amended at 43 
FR 40003, Sept. 8, 1978] 

§ 2.303 Special rules governing certain 
information obtained under the 
Noise Control Act of 1972. 

(a) Definitions. For the purposes of 
this section: 

(1) Act means the Noise Control Act 
of 1972, 42 U.S.C. 4901 et seq. 
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