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the effective date of this rule, that is, 
September 2, 2014. The proposed new 
source or modification will also be sub-
ject to the registration requirements of 
§ 49.160, except for sources that are sub-
ject to § 49.138. 

(2) The provisions of this program or 
portions of this program cease to apply 
in an area covered by an EPA-approved 
Tribal implementation plan on the 
date that our approval of that imple-
mentation plan becomes effective, pro-
vided that the implementation plan in-
cludes provisions that comply with the 
requirements of section 110(a)(2)(C) of 
the Act for the construction and modi-
fication of minor sources and minor 
modifications at major sources. Per-
mits previously issued under this pro-
gram will remain in effect and be en-
forceable as a practical matter until 
and unless the Tribe issues new per-
mits to these sources based on the pro-
visions of the EPA-approved Tribal im-
plementation plan. 

(d) What general provisions apply 
under this program? The following gen-
eral provisions apply to you as an 
owner/operator of a minor source: 

(1) If you commence construction of a 
new source or modification that is sub-
ject to this program after the applica-
ble date specified in paragraph (c) of 
this section without applying for and 
receiving a permit pursuant to this 
program, you will be subject to appro-
priate enforcement action. 

(2) If you do not construct or operate 
your source or modification in accord-
ance with the terms of your minor NSR 
permit, you will be subject to appro-
priate enforcement action. 

(3) If you are subject to the registra-
tion requirements of this program, you 
must comply with those requirements. 

(4) Issuance of a permit does not re-
lieve you of the responsibility to com-
ply fully with applicable provisions of 
any EPA-approved implementation 
plan or FIP and any other require-
ments under applicable law. 

(5) Nothing in this program prevents 
a Tribe from administering a minor 
NSR permit program with different re-
quirements in an approved Tribal Im-
plementation Plan (TIP) as long as the 
TIP does not interfere with any appli-
cable requirement of the Act. 

(e) What is the process for issuing per-
mits under this program? For the review-
ing authority to issue a final permit 
decision under this program (other 
than a general permit under § 49.156 or 
a synthetic minor source permit under 
§ 49.158), all the actions listed in para-
graphs (e)(1) through (8) of this section 
need to be completed. The processes for 
issuing general permits and synthetic 
minor source permits are set out in 
§ 49.156 and § 49.158, respectively. 

(1) You must submit a permit appli-
cation that meets the requirements of 
§ 49.154(a). 

(2) The reviewing authority deter-
mines completeness of the permit ap-
plication as provided in § 49.154(b) with-
in 45 days of receiving the application 
(60 days for minor modifications at 
major sources). 

(3) The reviewing authority deter-
mines the appropriate emission limita-
tions and permit conditions for your 
affected emissions units under 
§ 49.154(c). 

(4) The reviewing authority may re-
quire you to submit an Air Quality Im-
pact Analysis (AQIA) if it has reason to 
be concerned that the construction of 
your minor source or modification 
would cause or contribute to a NAAQS 
or PSD increment violation. 

(5) If an AQIA is submitted, the re-
viewing authority determines that the 
new or modified source will not cause 
or contribute to a NAAQS or PSD in-
crement violation. 

(6) The reviewing authority develops 
a draft permit that meets the permit 
content requirements of § 49.155(a). 

(7) The reviewing authority provides 
for public participation, including a 30- 
day period for public comment, accord-
ing to the requirements of § 49.157. 

(8) The reviewing authority either 
issues a final permit that meets the re-
quirements of § 49.155(a) or denies the 
permit and provides reasons for the de-
nial, within 135 days (or within 1 year 
for minor modifications at major 
sources) after the date the application 
is deemed complete and all additional 
information necessary to make an in-
formed decision has been provided. 

§ 49.152 Definitions. 
(a) For sources of regulated NSR pol-

lutants in nonattainment areas, the 
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1 Under this definition, EPA treats as res-
ervations trust lands validly set aside for the 
use of a tribe even if the trust lands have not 
been formally designated as a reservation. 

definitions in § 49.167 apply to the ex-
tent that they are used in this program 
(except for terms defined in paragraph 
(d) of this section). 

(b) For sources of regulated NSR pol-
lutants in attainment or unclassifiable 
areas, the definitions in § 52.21 of this 
chapter apply to the extent that they 
are used in this program (except for 
terms defined in paragraph (d) of this 
section). 

(c) For sources of HAP, the defini-
tions in § 63.2 of this chapter apply to 
the extent that they are used in this 
program (except for terms defined in 
paragraph (d) of this section). 

(d) The following definitions also 
apply to this program: 

Affected emissions units means the fol-
lowing emissions units, as applicable: 

(1) For a proposed new minor source, 
all the emissions units. 

(2) For a proposed modification, the 
new, modified and replacement emis-
sions units involved in the modifica-
tion. 

Allowable emissions means ‘‘allowable 
emissions’’ as defined in § 52.21(b)(16) of 
this chapter, except that the allowable 
emissions for any emissions unit are 
calculated considering any emission 
limitations that are enforceable as a 
practical matter on the emissions 
unit’s potential to emit. 

Emission limitation means a require-
ment established by the reviewing au-
thority that limits the quantity, rate 
or concentration of emissions of air 
pollutants on a continuous basis, in-
cluding any requirement relating to 
the operation or maintenance of a 
source to assure continuous emissions 
reduction and any design standard, 
equipment standard, work practice, 
operational standard or pollution pre-
vention technique. 

Enforceable as a practical matter 
means that an emission limitation or 
other standard is both legally and prac-
ticably enforceable as follows: 

(1) An emission limitation or other 
standard is legally enforceable if the 
reviewing authority has the right to 
enforce it. 

(2) Practical enforceability for an 
emission limitation or for other stand-
ards (design standards, equipment 
standards, work practices, operational 
standards, pollution prevention tech-

niques) in a permit for a source is 
achieved if the permit’s provisions 
specify: 

(i) A limitation or standard and the 
emissions units or activities at the 
source subject to the limitation or 
standard; 

(ii) The time period for the limita-
tion or standard (e.g., hourly, daily, 
monthly and/or annual limits such as 
rolling annual limits); and 

(iii) The method to determine com-
pliance, including appropriate moni-
toring, recordkeeping, reporting and 
testing. 

(3) For rules and general permits that 
apply to categories of sources, prac-
tical enforceability additionally re-
quires that the provisions: 

(i) Identify the types or categories of 
sources that are covered by the rule or 
general permit; 

(ii) Where coverage is optional, pro-
vide for notice to the reviewing author-
ity of the source’s election to be cov-
ered by the rule or general permit; and 

(iii) Specify the enforcement con-
sequences relevant to the rule or gen-
eral permit. 

Environmental Appeals Board means 
the Board within the EPA described in 
§ 1.25(e) of this chapter. 

Indian country, as defined in 18 U.S.C. 
1151, means the following: 

(1) All land within the limits of any 
Indian reservation under the jurisdic-
tion of the United States government, 
notwithstanding the issuance of any 
patent and including rights-of-way run-
ning through the reservation; 1 

(2) All dependent Indian communities 
within the borders of the United States 
whether within the original or subse-
quently acquired territory thereof and 
whether within or without the limits of 
a state; and 

(3) All Indian allotments, the Indian 
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same. 

Indian governing body means the gov-
erning body of any Tribe, band or 
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group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government. 

Minor modification at a major source 
means a modification at a major 
source that does not qualify as a major 
modification under § 49.167 or § 52.21 of 
this chapter, as applicable. 

Minor NSR threshold means any of the 
applicability cutoffs for this program 
listed in Table 1 of § 49.153. 

Minor source means, for purposes of 
this rule, a source, not including the 
exempt emissions units and activities 
listed in § 49.153(c), that has the poten-
tial to emit regulated NSR pollutants 
in amounts that are less than the 
major source thresholds in § 49.167 or 
§ 52.21 of this chapter, as applicable, but 
equal to or greater than the minor 
NSR thresholds in § 49.153. The poten-
tial to emit includes fugitive emis-
sions, to the extent that they are quan-
tifiable, only if the source belongs to 
one of the source categories listed in 
part 51, Appendix S, paragraph 
II.A.4(iii) or § 52.21(b)(1)(iii) of this 
chapter, as applicable. 

Modification means any physical or 
operational change at a source that 
would cause an increase in the allow-
able emissions of a minor source or an 
increase in the actual emissions (based 
on the applicable test under the major 
NSR program) of a major source for 
any regulated NSR pollutant or that 
would cause the emission of any regu-
lated NSR pollutant not previously 
emitted. Allowable emissions of a 
minor source include fugitive emis-
sions, to the extent that they are quan-
tifiable, only if the source belongs to 
one of the source categories listed in 
part 51, Appendix S, paragraph 
II.A.4(iii) or § 52.21(b)(1)(iii) of this 
chapter, as applicable. The following 
exemptions apply: 

(1) A physical or operational change 
does not include routine maintenance, 
repair or replacement. 

(2) An increase in the hours of oper-
ation or in the production rate is not 
considered an operational change un-
less such change is prohibited under 
any permit condition that is enforce-
able as a practical matter. 

(3) A change in ownership at a sta-
tionary source. 

(4) The emissions units and activities 
listed in § 49.153(c). 

Potential to emit means the maximum 
capacity of a source to emit a pollut-
ant under its physical and operational 
design. Any physical or operational 
limitation on the capacity of the 
source to emit a pollutant, including 
air pollution control equipment and re-
strictions on hours of operation or on 
the type or amount of material com-
busted, stored or processed, shall be 
treated as part of its design if the limi-
tation or the effect it would have on 
emissions is enforceable as a practical 
matter. Secondary emissions, as de-
fined at § 52.21(b)(18) of this chapter, do 
not count in determining the potential 
to emit of a source. 

Reviewing authority means the Ad-
ministrator or may mean an Indian 
Tribe in cases where a Tribal agency is 
assisting EPA with administration of 
the program through a delegation. 

Synthetic minor HAP source means a 
source that otherwise has the potential 
to emit HAPs in amounts that are at or 
above those for major sources of HAP 
in § 63.2 of this chapter, but that has 
taken a restriction so that its poten-
tial to emit is less than such amounts 
for major sources. Such restrictions 
must be enforceable as a practical mat-
ter. 

Synthetic minor source means a source 
that otherwise has the potential to 
emit regulated NSR pollutants in 
amounts that are at or above those for 
major sources in § 49.167, § 52.21 or § 71.2 
of this chapter, as applicable, but that 
has taken a restriction so that its po-
tential to emit is less than such 
amounts for major sources. Such re-
strictions must be enforceable as a 
practical matter. 

True minor source means a source, not 
including the exempt emissions units 
and activities listed in § 49.153(c), that 
emits or has the potential to emit reg-
ulated NSR pollutants in amounts that 
are less than the major source thresh-
olds in § 49.167 or § 52.21 of this chapter, 
as applicable, but equal to or greater 
than the minor NSR thresholds in 
§ 49.153, without the need to take an en-
forceable restriction to reduce its po-
tential to emit to such levels. That is, 
a true minor source is a minor source 
that is not a synthetic minor source. 
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The potential to emit includes fugitive 
emissions, to the extent that they are 
quantifiable, only if the source belongs 
to one of the source categories listed in 
part 51, Appendix S, paragraph 
II.A.4(iii) or § 52.21(b)(1)(iii) of this 
chapter, as applicable. 

§ 49.153 Applicability. 
(a) Does this program apply to me? The 

requirements of this program apply to 
you as set out in paragraphs (a)(1) 
through (4) of this section. 

(1) New and modified sources. The ap-
plicability of the preconstruction re-
view requirements of this program is 
determined individually for each regu-
lated NSR pollutant that would be 
emitted by your new or modified 
source. For each such pollutant, deter-
mine applicability as set out in the rel-
evant paragraph (a)(1)(i) or (ii) of this 
section. 

(i) New source. Use the following steps 
to determine applicability for each reg-
ulated NSR pollutant. 

(A) Step 1. Determine whether your 
proposed source’s potential to emit the 
pollutant that you are evaluating is 
subject to review under the applicable 
major NSR program (that is, under 
§ 52.21 of this chapter, under the Fed-
eral major NSR program for nonattain-
ment areas in Indian country at 
§§ 49.166 through 49.175 or under a pro-
gram approved by the Administrator 
pursuant to § 51.165 or § 51.166 of this 
chapter). If not, go to Step 2 (para-
graph (a)(1)(i)(B) of this section). 

(B) Step 2. Determine whether your 
proposed source’s potential to emit the 
pollutant that you are evaluating, (in-
cluding fugitive emissions, to the ex-
tent they are quantifiable, only if the 
source belongs to one of the source cat-
egories listed pursuant to section 302(j) 
of the Act), is equal to or greater than 
the corresponding minor NSR thresh-
old in Table 1 of this section. If it is, 
you are subject to the preconstruction 
requirements of this program for that 
pollutant. 

(ii) Modification at an existing source. 
Use the following steps to determine 
applicability for each regulated NSR 
pollutant. 

(A) Step 1. For the pollutant being 
evaluated, determine whether your 
proposed modification is subject to re-

view under the applicable major NSR 
program. If the modification at your 
existing major source does not qualify 
as a major modification under that 
program based on the actual-to-pro-
jected-actual test, it is considered a 
minor modification and is subject to 
the minor NSR program requirements, 
if the net emissions increase from the 
actual-to-projected-actual test is equal 
to or exceeds the minor NSR threshold 
listed in Table 1 of this section. For a 
modification at your existing minor 
source go to Step 2 (paragraph 
(a)(1)(ii)(B) of this section). 

(B) Step 2. Determine whether the in-
crease in allowable emissions from the 
proposed modification (calculated 
using the procedures of paragraph (b) 
of this section) would be equal to or 
greater than the minor NSR threshold 
in Table 1 of this section for the pollut-
ant that you are evaluating. If it is, 
you are subject to the preconstruction 
requirements of this program for that 
pollutant. If not, go to Step 3 (para-
graph (a)(1)(ii)(C) of this section). 

(C) Step 3. If any of the emissions 
units affected by your proposed modi-
fication result in an increase in an an-
nual allowable emissions limit for the 
pollutant that you are evaluating, the 
proposed modification is subject to 
paragraph (a)(2) of this section. If not, 
your proposed modification is not sub-
ject to this program. 

(2) Increase in an emissions unit’s an-
nual allowable emissions limit. If you pro-
pose a physical or operational change 
at your minor or major source that 
would increase an emissions unit’s al-
lowable emissions of a regulated NSR 
pollutant above its existing annual al-
lowable emissions limit, you must ob-
tain a permit revision to reflect the in-
crease in the limit prior to making the 
change. For a physical or operational 
change that is not otherwise subject to 
review under major NSR or under this 
program, such increase in the annual 
allowable emissions limit may be ac-
complished through an administrative 
permit revision as provided in 
§ 49.159(f). 

(3) Synthetic minor source permits. (i) If 
you own or operate an existing major 
source and you wish to obtain a syn-
thetic minor source permit pursuant to 
§ 49.158 to establish a synthetic minor 
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