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date upon which you will switch fuels.
The notification must identify:

(1) The name of the owner or oper-
ator of the affected source, the location
of the source, the boiler(s) that will
switch fuels, and the date of the notice.

(2) The currently applicable sub-
category under this subpart.

(3) The date on which you became
subject to the currently applicable
standards.

(4) The date upon which you will
commence the fuel switch.

§63.11226 How can I assert an affirma-
tive defense if I exceed an emission
limit during a malfunction?

In response to an action to enforce
the standards set forth in paragraph
§63.11201 you may assert an affirmative
defense to a claim for civil penalties
for exceedances of numerical emission
limits that are caused by malfunction,
as defined at §63.2. Appropriate pen-
alties may be assessed, however, if you
fail to meet your burden of proving all
of the requirements in the affirmative
defense. The affirmative defense shall
not be available for claims for injunc-
tive relief.

(a) To establish the affirmative de-
fense in any action to enforce such a
limit, you must timely meet the notifi-
cation requirements in paragraph (b) of
this section, and must prove by a pre-
ponderance of evidence that:

(1) The excess emissions:

(i) Were caused by a sudden, infre-
quent, and unavoidable failure of air
pollution control and monitoring
equipment, process equipment, or a
process to operate in a normal or usual
manner, and

(i) Could not have been prevented
through careful planning, proper design
or better operation and maintenance
practices; and

(iii) Did not stem from any activity
or event that could have been foreseen
and avoided, or planned for; and

(iv) Were not part of a recurring pat-
tern indicative of inadequate design,
operation, or maintenance; and

(2) Repairs were made as expedi-
tiously as possible when the applicable
emission limitations were being ex-
ceeded. Off-shift and overtime labor
were used, to the extent practicable to
make these repairs; and
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(3) The frequency, amount and dura-
tion of the excess emissions (including
any bypass) were minimized to the
maximum extent practicable during
periods of such emissions; and

(4) If the excess emissions resulted
from a bypass of control equipment or
a process, then the bypass was unavoid-
able to prevent loss of life, personal in-
jury, or severe property damage; and

(5) All possible steps were taken to
minimize the impact of the excess
emissions on ambient air quality, the
environment and human health; and

(6) All emissions monitoring and con-
trol systems were kept in operation if
at all possible, consistent with safety
and good air pollution control prac-
tices; and

(7) All of the actions in response to
the excess emissions were documented
by properly signed, contemporaneous
operating logs; and

(8) At all times, the facility was oper-
ated in a manner consistent with good
practices for minimizing emissions;
and

(9) A written root cause analysis has
been prepared, the purpose of which is
to determine, correct, and eliminate
the primary causes of the malfunction
and the excess emissions resulting
from the malfunction event at issue.
The analysis shall also specify, using
best monitoring methods and engineer-
ing judgment, the amount of excess
emissions that were the result of the
malfunction.

(b) Notification. The owner or oper-
ator of the facility experiencing an ex-
ceedance of its emission limit(s) during
a malfunction shall notify the Admin-
istrator by telephone or facsimile
(FAX) transmission as soon as possible,
but no later than two business days
after the initial occurrence of the mal-
function, if it wishes to avail itself of
an affirmative defense to civil pen-
alties for that malfunction. The owner
or operator seeking to assert an affirm-
ative defense shall also submit a writ-
ten report to the Administrator within
45 days of the initial occurrence of the
exceedance of the standard in §63.11201
to demonstrate, with all necessary sup-
porting documentation, that it has met
the requirements set forth in para-
graph (a) of this section. The owner or
operator may seek an extension of this
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deadline for up to 30 additional days by
submitting a written request to the
Administrator before the expiration of
the 45 day period. Until a request for
an extension has been approved by the
Administrator, the owner or operator
is subject to the requirement to submit
such report within 45 days of the initial
occurrence of the exceedance.

OTHER REQUIREMENTS AND INFORMATION

§63.11235 What parts of the General
Provisions apply to me?

Table 8 to this subpart shows which
parts of the General Provisions in
§§63.1 through 63.15 apply to you.

§63.11236 Who implements and en-
forces this subpart?

(a) This subpart can be implemented
and enforced by EPA or a delegated au-
thority such as your state, local, or
tribal agency. If the EPA Adminis-
trator has delegated authority to your
state, local, or tribal agency, then that
agency has the authority to implement
and enforce this subpart. You should
contact your EPA Regional Office to
find out if implementation and enforce-
ment of this subpart is delegated to
your state, local, or tribal agency.

(b) In delegating implementation and
enforcement authority of this subpart
to a state, local, or tribal agency under
40 CFR part 63, subpart E, the authori-
ties contained in paragraphs (c) of this
section are retained by the EPA Ad-
ministrator and are not transferred to
the state, local, or tribal agency.

(c) The authorities that cannot be
delegated to state, local, or tribal
agencies are specified in paragraphs
(c)(1) through (5) of this section.

(1) Approval of an alternative non-
opacity emission standard and work
practice standards in §63.11223(a).

(2) Approval of alternative opacity
emission standard under §63.6(h)(9).

(3) Approval of major change to test
methods under §63.7(e)(2)(ii) and (f). A
“major change to test method’” is de-
fined in §63.90.

(4) Approval of a major change to
monitoring under §63.8(f). A ‘‘major
change to monitoring” is defined in

§63.90.
(5) Approval of major change to rec-
ordkeeping and reporting under

40 CFR Ch. | (7-1-11 Edition)

§63.10(f). A ‘“‘major change to record-
keeping/reporting’’ is defined in §63.90.

§63.11237 What definitions apply to
this subpart?

Terms used in this subpart are de-
fined in the Clean Air Act, in §63.2 (the
General Provisions), and in this section
as follows:

Affirmative defense means, in the con-
text of an enforcement proceeding, a
response or defense put forward by a
defendant, regarding which the defend-
ant has the burden of proof, and the
merits of which are independently and
objectively evaluated in a judicial or
administrative proceeding.

Annual heat input basis means the
heat input for the 12 months preceding
the compliance demonstration.

Bag leak detection system means a
group of instruments that is capable of
monitoring particulate matter load-
ings in the exhaust of a fabric filter
(i.e., baghouse) in order to detect bag
failures. A bag leak detection system
includes, but is not limited to, an in-
strument that operates on electro-
dynamic, triboelectric, light scat-
tering, light transmittance, or other
principle to monitor relative particu-
late matter loadings.

Biomass means any biomass-based
solid fuel that is not a solid waste. This
includes, but is not limited to, wood
residue and wood products (e.g., trees,
tree stumps, tree limbs, bark, lumber,
sawdust, sander dust, chips, scraps,
slabs, millings, and shavings); animal
manure, including litter and other bed-
ding materials; vegetative agricultural
and silvicultural materials, such as
logging residues (slash), nut and grain
hulls and chaff (e.g., almond, walnut,
peanut, rice, and wheat), bagasse, or-
chard prunings, corn stalks, coffee
bean hulls and grounds. This definition
of biomass is not intended to suggest
that these materials are or are not
solid waste.

Biomass subcategory includes any boil-
er that burns at least 15 percent bio-
mass on an annual heat input basis.

Boiler means an enclosed device using
controlled flame combustion in which
water is heated to recover thermal en-
ergy in the form of steam or hot water.
Controlled flame combustion refers to
a steady-state, or near steady-state,
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