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source owner or operator shall then 
present any rebuttal evidence. 

(b) In hearings under § 66.42 the 
source owner or operator shall present 
evidence of entitlement to an exemp-
tion. EPA shall then present any rebut-
tal evidence. 

(c) In hearings under §§ 66.54 and 66.73 
EPA shall present evidence that its 
calculation or revisions of the source 
owner or operator’s penalty calcula-
tions are correct. The source owner or 
operator shall then present any rebut-
tal evidence. 

(d) Each matter of controversy shall 
be determined by the Presiding Officer 
upon a preponderance of the evidence. 

(e) Any documentation submitted 
pursuant to § 66.92(b) shall automati-
cally be received into evidence in the 
hearing. 

§ 66.95 Decisions of the Presiding Offi-
cer; Appeal to the Administrator. 

(a) The Presiding Officer shall dis-
pose of the issues raised in the hearing 
in a single written decision. Such deci-
sion shall terminate the Presiding Offi-
cer’s consideration of those issues. 

(b) Penalty calculations and payment 
schedules, if any, established by the de-
cision of the Presiding Officer shall be 
based solely on the parameters, terms 
and conditions of the Technical Sup-
port Document, Manual, and Computer 
Program. 

(c) An appeal to the Environmental 
Appeals Board from a decision of the 
Presiding Officer shall be made by peti-
tion filed within twenty (20) days from 
receipt by a party of the Presiding Offi-
cer’s decision. The Environmental Ap-
peals Board shall rule on the appeal 
within 30 days of receipt of a petition. 
No appeal may be made before receipt 
of the decision of the Presiding Officer. 

[45 FR 50110, July 20, 1980, as amended at 57 
FR 5329, Feb. 13, 1992] 
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Subpart A—Purpose and Scope 

§ 67.1 Purpose and scope. 

This part describes the standards and 
procedures under which EPA will ap-
prove State programs for admin-
istering the noncompliance penalty 
program under section 120 of the Clean 
Air Act and will evaluate actions taken 
by States with approved programs. 
Subpart A describes the purpose of the 
part. Subpart B states the conditions 
under which EPA will approve State 
programs to administer the noncompli-
ance penalty provisions. Subparts C 
and D state when and how EPA will 
issue its own notices to owners or oper-
ators of sources in States with ap-
proved programs, and how it will re-
view State decisions to grant or deny 
exemptions from the penalty. Finally, 
subpart E states how EPA will review 
State assessments of a penalty. 

Subpart B—Approval of State 
Programs 

§ 67.11 Standards for approval of State 
programs. 

(a) The Administrator shall approve 
any program submitted by a State, or 
by a local governmental agency where 
no program has been submitted by a 
State, for administering the non-
compliance penalty provisions of sec-
tion 120 of the Clean Air Act upon find-
ing that the program conforms to the 
requirements of the Act and to those of 
this part and 40 CFR part 66. Ref-
erences to ‘‘State program’’ in this 
part shall be read as including local 
governmental agencies and their pro-
grams. 

(b) The Administrator shall not ap-
prove any State program that does not 
provide explicitly for: 

(1) Issuance of a notice of noncompli-
ance, in a manner consistent with pro-
cedures under part 66, upon discovery 
by the State or upon notification by 
EPA of a violation of applicable legal 
requirements, which notice satisfies 
the informational requirements set 
forth in § 66.13. 

(2) Levels of staffing and funding sat-
isfactory, in the judgment of the Ad-
ministrator, to implement and enforce 
the requirements of section 120 in that 

State, together with adequate provi-
sion for maintaining such levels; 

(3) A capability to carry out the fi-
nancial analysis and procedures speci-
fied in these regulations and the Tech-
nical Support Document, Instruction 
Manual, and related Computer Pro-
gram, available from the Director of 
Stationary Source Compliance Divi-
sion, EN–341, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460, together 
with adequate provision for maintain-
ing such capability. Such capability 
may be provided by trained State per-
sonnel or through qualified contrac-
tors; 

(4) Except as provided in paragraph 
(a)(6) of this section, an administrative 
hearing whenever the owner or oper-
ator of a source submits a petition for 
reconsideration of a notice of non-
compliance on the ground that the 
source either is not in violation of ap-
plicable legal requirements, or is enti-
tled to an exemption, or both, or sub-
mits a petition to challenge a recal-
culation of the penalty by the State, 
provided that such petitions raise 
issues of fact that would require a 
hearing under part 66. This hearing 
need not conform to the requirements 
of 5 U.S.C. 554 as long as its procedures 
provide for: 

(i) An initial decision by the hearing 
officer on the record; 

(ii) A hearing officer who has not per-
formed investigative or litigating func-
tions in any enforcement action 
against the source owner or operator in 
question; 

(iii) Opportunity for public participa-
tion on reasonable notice, including 
intervention, by interested persons; 

(iv) Opportunity for cross-examina-
tion or an equivalent opportunity for 
confrontation between persons advo-
cating differing positions on material 
factual matters; and 

(v) An initial decision by the hearing 
officer within ninety days of com-
mencement of the hearing unless such 
period is extended upon agreement of 
the parties. 

(5) Explicit provision for: 
(i) Notice to the Administrator of 

any determination granting an exemp-
tion, or finding a source in violation of 
applicable legal requirements, and any 
penalty calculation and payment 
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schedule approved or calculated by the 
State, together with any information 
necessary to verify its accuracy; 

(ii) Within 30 days of receipt of a re-
quest from the Administrator, trans-
mission of a copy of the record of the 
hearing held under paragraph (a)(4) or 
(6) of this section, including any prof-
fered evidence and a ruling on its ad-
missibility and the State’s decision on 
the merits; and 

(iii) Additional reporting and record-
keeping, if necessary, adequate to en-
able the Administrator to review the 
State’s administration of the program 
and determine whether it conforms to 
the Act and to part 66 of these regula-
tions. Such requirements will be speci-
fied in the Notice of Delegation to the 
State. 

(6) A hearing on the question of 
whether the owner or operator of a 
source is entitled to an exemption pur-
suant to § 66.32 or § 66.33 may be infor-
mal. The hearing shall be scheduled 
upon notice to the public. Reasonable 
opportunity to testify and for submis-
sion of questions to the petitioner by 
members of the public shall be af-
forded. A record of the hearing shall be 
made, and the decision of the hearing 
officer made in writing within a rea-
sonable period of time after the close 
of the hearing. 

(c) The State may delegate all or 
part of its responsibilities under its 
program to a local governmental agen-
cy to implement the program within 
the jurisdiction of the local agency, 
Provided that the program of the local 
government agency meets the require-
ments of this section. 

(d) No State penalty program or pro-
gram of one of its agents shall be dis-
approved because it is more stringent 
than the program established by part 
66 or by section 120 where the State or 
local agent concludes that it has inde-
pendent authority under State or local 
law to implement and administer the 
more stringent portions of the pro-
gram. 

[45 FR 50117, July 28, 1980, as amended at 54 
FR 25259, June 14, 1989] 

§ 67.12 Application for approval of pro-
grams. 

A state that wishes to administer a 
section 120 program shall submit an ap-

plication in writing to the Adminis-
trator describing its proposed program. 
All necessary supporting materials 
shall accompany the application. 

§ 67.13 Approval. 
(a) The Administrator shall evaluate 

any application submitted under § 67.12 
and shall: 

(1) Approve the program and delegate 
authority to the State to administer 
the program if he determines that the 
requirements of § 67.11 have been and 
will be met; or 

(2) Request additional information if 
he determines that the information 
submitted is not sufficient to allow 
him to determine whether the require-
ments of § 67.11 have been and will be 
met; or 

(3) Disapprove the State program if 
he determines that the information 
submitted establishes that the require-
ments of § 67.11 have not been or will 
not be met. 

(b) The Administrator shall notify 
the State in writing of his action under 
paragraph (a) of this section and shall 
state the reasons for his action. 

(c) In all cases of delegation (whether 
or not express provision is made in the 
notice of delegation) the Administrator 
shall retain continuing authority to 
issue notices of noncompliance, review 
exemption requests or penalty calcula-
tions, or take any other steps set forth 
in part 66 to assess and collect these 
penalties. Such authority shall be exer-
cised pursuant to the provisions of 
§ 67.21. 

(d) The Administrator shall retain 
exclusive authority to assess and col-
lect penalties against source owners or 
operators of facilities in the State who 
were issued notices of noncompliance 
pursuant to part 66 prior to the effec-
tive date of the delegation, except to 
the extent the Administrator specifi-
cally delegates such authority to the 
State. 

§ 67.14 Amendments to the program. 
A State or local agent with a pro-

gram approved pursuant to § 67.13 may 
propose amendments to that program 
to the Administrator. The Adminis-
trator shall evaluate whether the State 
or local agent’s program as amended 
would conform to the requirements of 
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§ 67.11 and shall respond as provided in 
§ 67.13. 

§ 67.15 Revocation. 
If the Administrator determines that 

a State with a program approved under 
§ 67.13 is not administering the program 
in conformity with the requirements of 
the Act or § 67.11, or the delegation of 
authority, he shall provide the State 
written notice of that determination, 
setting forth his reasons. Copies of all 
supporting materials shall accompany 
the notice if requested, or shall be 
placed on file in the appropriate Re-
gional Office and made available for in-
spection during normal business hours. 
The State shall have 90 days in which 
to respond in writing to this deter-
mination. If the Administrator finds 
after reviewing the State response that 
(a) the State is in fact administering 
the program in conformity with § 67.11, 
or (b) there are reasonable grounds to 
believe the State program will imme-
diately be brought into conformity 
with that section, he shall withdraw 
his determination. If he finds that nei-
ther of these conditions has been met, 
he shall withdraw the delegation of au-
thority to the State. 

Subpart C—Federal Notice of 
Noncompliance to Sources in 
States With Approved Pro-
grams 

§ 67.21 Federal notice of noncompli-
ance to owners or operators of 
sources in States with approved 
programs. 

(a) The Administrator shall issue a 
notice of noncompliance to the owner 
or operator of any source in a State 
with an approved program if he deter-
mines that the State or its local agent 
has failed to issue such notice, pro-
vided that he shall first give 30 days 
notice to the State of his intent to 
issue a notice of noncompliance to the 
owner or operator of the source in 
question unless the State or its agent 
does so first. Any notice issued by the 
Administrator pursuant to this section 
shall be deemed to be issued pursuant 
to the provisions of part 66. 

(b) The issuance of a notice of non-
compliance shall operate to withdraw 
EPA delegation of authority to the 

State with respect to the particular fa-
cility in question. 

(c) If the Administrator determines 
that the State or local agent has issued 
a notice of noncompliance but has 
failed to pursue diligently subsequent 
steps for the assessment and collection 
of the penalty, he shall notify the 
State of his intent to withdraw delega-
tion of authority to the State with re-
spect to the facility in question and 
take appropriate actions pursuant to 
part 66 unless the State or local agent, 
within 30 days, takes appropriate ac-
tion in accordance with the require-
ments of this part. In either case the 
penalty will be calculated from the 
date of the State notice. 

Subpart D—EPA Review of State 
Compliance or Exemption 
Decisions 

§ 67.31 Review by the Administrator. 

(a) The Administrator may, on his 
own initiative, review any determina-
tion by a State or its agent that a 
source owner or operator is or is not in 
compliance with applicable legal re-
quirements or is or is not entitled to 
an exemption, to determine whether 
that determination conforms to the re-
quirements of the Act and part 66 (as 
modified by § 67.11). 

(b) The Administrator shall review 
any such determination upon receipt of 
a petition alleging that the State’s de-
termination does not conform to the 
requirements of the Act and part 66 (as 
modified by § 67.11). Such petition must 
be filed within 20 days of issuance of 
the State’s decision. 

(c) The Administrator shall give no-
tice in writing to the State or local 
agent, to the owner or operator of the 
source, and to the petitioner of his in-
tent to review the determination. Such 
notice shall be given within 90 days of 
the Administrator’s receipt of the 
State or local agent’s determination. 
Unless otherwise provided, such notice 
shall not withdraw EPA’s delegation of 
authority to the State or local agent 
over the particular facility in question. 

(d) No such State determination shall 
become final until the expiration of 90 
days after the Administrator’s receipt 
of the notice required by § 67.11(b)(5). 

VerDate Mar<15>2010 16:06 Sep 23, 2011 Jkt 223158 PO 00000 Frm 00168 Fmt 8010 Sfmt 8010 Q:\40\40V15.TXT ofr150 PsN: PC150



159 

Environmental Protection Agency § 67.33 

(1) If the Administrator does not 
issue a notice of intent to review with-
in that period, the State determination 
shall, upon expiration of such period, 
constitute final action of the Adminis-
trator under section 120 of the Act. 

(2) If the Administrator issues a no-
tice of intent to review within that pe-
riod, the State determination shall not 
become final until the Administrator 
takes final action after reviewing the 
determination. 

(e) Except as otherwise provided, a 
State determination shall be approved 
if there was a reasonable basis in law 
and in fact for making the determina-
tion. 

§ 67.32 Procedure where no formal 
State hearing was held. 

(a) In reviewing a decision that a 
source is in compliance with applicable 
legal requirements or entitled to an ex-
emption for which no hearing con-
forming to § 67.11(b) (4) or (6) was held, 
the Administrator shall evaluate the 
accuracy and adequacy of the docu-
ments transmitted to him pursuant to 
§ 67.11(b)(5) and shall invite submission 
of comments on issues identified by 
him as relevant to his review. 

(b) If the Administrator concludes 
that no hearing need have been held 
and that the State determination was 
correct, he shall notify the State, the 
source owner or operator, and other 
participants of his determination, 
which shall constitute final agency ac-
tion by EPA under authority of section 
120. If the Administrator concludes 
that the petition of the source owner 
or operator presented information 
which, if true, would have altered the 
owner or operator’s liability for a pen-
alty, he shall upon notice to the State 
or local agent schedule a hearing in ac-
cordance with subpart E of part 66. 
Such notice shall operate as a with-
drawal of EPA’s delegation of author-
ity to the State or local agent over the 
facility in question unless the State or 
local agent schedules a hearing within 
15 days of receipt of the notice. 

(c) If the Administrator concludes 
that the State determination did not 
conform to the requirements of the Act 
or of part 66 (as modified by § 67.11), he 
shall by written notice revoke the de-
termination. Such revocation shall op-

erate as a withdrawal of EPA’s delega-
tion of authority to the State or local 
agent over the facility in question. The 
source owner or operator may then pe-
tition for review of the Administrator’s 
decision pursuant to the provisions of 
§ 66.13. 

(d) Unless otherwise provided in the 
Administrator’s notice to the State or 
local agent, any noncompliance pen-
alties owed by the source owner or op-
erator shall be paid to the State or 
local agent. The Administrator shall 
send a copy of this notice to the source 
owner or operator. 

§ 67.33 Procedure where a formal 
State hearing was held. 

(a) In reviewing a decision that a 
source is in compliance with applicable 
legal requirements or is entitled to an 
exemption for which a hearing con-
forming to § 67.11(b) (4) or (6) was held, 
the Administrator may invite com-
ment on issues identified by him as rel-
evant to his review and shall propose 
or make findings as to the correctness 
of the determination and the accuracy 
and adequacy of the material trans-
mitted pursuant to § 67.11(b)(5). 

(b) The Administrator shall notify all 
participants in the State hearing of his 
findings and conclusions. If the Admin-
istrator concludes that the State deter-
mination conformed to the require-
ments of the Act and of part 66 (as 
modified by § 66.11), the Administra-
tor’s determination shall constitute 
final administrative action by EPA 
under authority of Section 120. If the 
Administrator finds that the State de-
termination did not conform to the re-
quirements of the Act and of part 66 (as 
modified by § 67.11), the findings shall 
constitute proposed findings and the 
notice shall invite participants to file 
exceptions thereto. If the Adminis-
trator considers it desirable, he may 
schedule a time for argument. 

(c) Within 60 days of receipt of any 
briefs or exceptions or after oral argu-
ment pursuant to paragraph (b), the 
Administrator shall affirm, modify, or 
revoke his proposed findings that the 
State’s determination did not conform 
to the requirements of the Act or of 
part 66 (as modified by § 67.11). The de-
cision shall be in writing. Notice and a 
copy of the decision shall be provided 
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to the source owner or operator and to 
all other participants in the State 
hearing. The decision shall constitute a 
final administrative action by EPA 
under authority of section 120. 

(d) If the Administrator finds that 
deficiencies in the hearing record pre-
vent him from determining whether 
the determination of the State or local 
agent conformed to the requirements 
of the Act and part 66 (as modified by 
§ 67.11), he shall notify the State or 
local agent of his finding and specify 
what deficiencies exist and schedule a 
hearing pursuant to subpart E of part 
66. Such notice shall operate as a with-
drawal of EPA’s delegation of author-
ity to the State or local agent over the 
facility in question unless the State or 
local agent schedules a supplemental 
hearing to correct the deficiencies 
within 15 days of receipt of the notice. 

(e) If the Administrator concludes 
that the source is in violation of appli-
cable legal requirements or is not enti-
tled to an exemption, or both, and un-
less otherwise ordered in the decision, 
the source owner or operator shall sub-
mit a penalty calculation to the State 
within 45 days of receipt of the notice 
of determination. 

Subpart E—EPA Review of State 
Penalty Assessments 

§ 67.41 When EPA may review. 
(a) The Administrator may on his 

own initiative or on petition review 
any initial, interim, or final penalty 
calculation made or approved by the 
State or local agent to determine 
whether it conforms to the require-
ments of the Act, of part 66, of the 
Technical Support Document and the 
Instruction Manual. The Administrator 
shall notify the State or local agent in 
writing of his intention to review the 
calculation within 60 days of receipt by 
EPA of the calculation or any item 
considered by the State in making or 
approving such calculation, whichever 
occurs later. 

(b) No such State determination shall 
become final until the expiration of 90 
days after the Administrator’s receipt 
of the notice required by § 67.11(b)(5). 

(1) If the Administrator does not 
issue a notice of intent to review with-
in that period, the State determination 

shall, upon expiration of such period, 
constitute final action of the Adminis-
trator under section 120 of the Act. 

(2) If the Administrator issues a no-
tice of intent to review within that pe-
riod, the State determination shall not 
become final until the Administrator 
takes final action after reviewing the 
determination. 

(c) Except as otherwise provided, a 
State determination shall be approved 
if there was a reasonable basis in law 
and in fact for making the determina-
tion. 

§ 67.42 Procedure where no formal 
State hearing was held. 

(a) In reviewing a penalty calculation 
for which no hearing conforming to the 
requirements of § 67.11(b)(4) was held, 
the Administrator shall evaluate the 
accuracy and adequacy of the data con-
tained in the documents transmitted to 
him pursuant to § 67.11(b)(5) and shall 
invite comments on issues identified 
by him as relevant to his review. 

(b) If the Administrator concludes 
that no hearing need have been held 
and that the State determination was 
correct, he shall notify the State, the 
source owner or operator, and other 
participants of his determination, 
which shall constitute final agency ac-
tion by EPA under authority of section 
120. If the Administrator concludes 
that the petition of the source owner 
or operator for reconsideration of a re-
calculation presented information 
which, if true, would have altered the 
amount of the penalty calculated, he 
shall upon notice to the State schedule 
a hearing in accordance with subpart F 
of part 66. Such notice shall operate as 
a withdrawal of EPA’s delegation of 
authority to the State or local agent 
over the facility in question unless the 
State or local agent schedules a hear-
ing within 15 days of receipt of the no-
tice. 

(c) If the Administrator concludes 
that the determination of the State or 
local agent not to hold a hearing was 
proper but that the penalty calculation 
does not conform to the requirements 
of the Act or of part 66, he shall by 
written notice revoke the determina-
tion and issue a notice of recalculation 
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to the source owner or operator pursu-
ant to § 66.51. A copy of the notice of re-
calculation shall be provided to the 
State or local agent. The notice of re-
calculation shall constitute final ad-
ministrative action by EPA under au-
thority of section 120 unless the source 
owner or operator petitions for recon-
sideration under § 66.52, in which case it 
shall operate as a withdrawal by EPA 
of its delegation of authority to the 
State or local agent over the facility in 
question. 

(d) Unless otherwise provided in the 
Administrator’s notice, noncompliance 
penalties finally determined to be owed 
shall be paid to the State or local 
agent. 

§ 67.43 Procedure where a formal 
State hearing was held. 

(a) In reviewing a penalty calculation 
for which a hearing conforming to 
§ 67.11(b)(4) was held, the Administrator 
may invite comment on issues identi-
fied by him as relevant to his review 
and shall propose or make findings as 
to the correctness of the determination 
and shall evaluate the accuracy and 
adequacy of the material transmitted 
pursuant to § 67.11(b)(5). 

(b) The Administrator shall notify all 
participants in the State hearing of his 
findings and conclusions. If the Admin-
istrator finds that the State deter-
mination conformed to the require-
ments of the Act, part 66 (as modified 
by § 67.11), the Technical Support Docu-
ment, and the Instruction Manual, his 
determination shall constitute a final 
action pursuant to section 120. If the 
Administrator finds that the State de-
termination did not conform to the re-
quirements of the Act or of part 66 (as 
modified by § 67.11) or to the Technical 
Support Document or Instruction Man-
ual, the findings shall constitute pro-
posed findings, and the notice shall in-
vite participants to file exceptions to 
his proposed findings and, if necessary, 
schedule a time for argument. 

(c) Within 60 days of receipt of any 
briefs or exceptions or after oral argu-
ment, the Administrator shall affirm, 
modify, or revoke his proposed findings 
that the State or local agent’s deter-
mination did not conform to the re-
quirements of the Act or of part 66 (as 
modified by § 67.11) or the Technical 

Support Document or Instruction Man-
ual. The decision shall be in writing. 
Notice and a copy of the decision, 
which shall constitute final adminis-
trative action by EPA pursuant to sec-
tion 120, shall be provided to the source 
owner or operator and to all other par-
ticipants in the State hearing. 

(d) If the Administrator finds that 
deficiencies in the State or local 
agent’s hearing record prevent him 
from determining whether the State or 
local agent’s determination conformed 
to the requirements of the Act and part 
66 (as modified by § 67.11) or the Tech-
nical Support Document or Instruction 
Manual, he shall notify the State or 
local agent of his decision and specify 
what dificiencies exist and schedule a 
hearing in accordance with subpart F 
of part 66. Such notice shall operate to 
withdraw EPA’s delegation of author-
ity to the State or local agent over the 
facility in question unless the State or 
local agent within 15 days schedules a 
supplemental hearing to correct the de-
ficiencies. 

(e) Unless otherwise provided in the 
Administrator’s notice to the State or 
local agent, any noncompliance pen-
alties owed by the source owner or op-
erator shall be paid to the State or 
local agent. 

APPENDIX A TO PART 67—TECHNICAL 
SUPPORT DOCUMENT 

NOTE: EPA will make copies of appendix A 
available from: Director, Stationary Source 
Compliance Division, EN–341, 1200 Pennsyl-
vania Ave., NW., Washington, DC 20460. 

[54 FR 25259, June 20, 1989] 

APPENDIX B TO PART 67—INSTRUCTION 
MANUAL 

NOTE: EPA will make copies of appendix B 
available from: Director, Stationary Source 
Compliance Division, EN–341, 1200 Pennsyl-
vania Ave., NW., Washington, DC 20460. 

[54 FR 25259, June 20, 1989] 

APPENDIX C TO PART 67—COMPUTER 
PROGRAM 

NOTE: EPA will make copies of appendix C 
available from: Director, Stationary Source 
Compliance Division, EN–341, 1200 Pennsyl-
vania., NW., Washington, DC 20460. 

[54 FR 25259, June 20, 1989] 
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