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conditions upon which the certifi-
cate(s) was issued and the individual 
noncomplying vehicles not covered by 
the certificate shall be determined ac-
cording to this section. 

(ii) If debits are not offset within the 
specified time period, the number of 
vehicles not meeting the fleet average 
NMOG standards and not covered by 
the certificate shall be calculated by 
dividing the total amount of debits for 
the model year by the fleet average 
NMOG standard applicable for the 
model year and averaging set in which 
the debits were first incurred. If both 
averaging sets are in debit, any appli-
cable credits will first be allocated be-
tween the averaging sets according to 
the manufacturer’s expressed pref-
erences. Then, the number of vehicles 
not covered by the certificate shall be 
calculated using the revised debit val-
ues. 

(iii) EPA will determine the vehicles 
for which the condition on the certifi-
cate was not satisfied by designating 
vehicles in those engine families with 
the highest certification NMOG emis-
sion values first and continuing until a 
number of vehicles equal to the cal-
culated number of noncomplying vehi-
cles as determined above is reached. If 
this calculation determines that only a 
portion of vehicles in an engine family 
contribute to the debit situation, then 
EPA will designate actual vehicles in 
that engine family as not covered by 
the certificate, starting with the last 
vehicle produced and counting back-
wards. 

(4) If a manufacturer opts out of the 
National LEV program pursuant to 
§ 86.1707, the manufacturer continues to 
be responsible for offsetting any debits 
outstanding on the effective date of the 
opt-out within the required time pe-
riod. Any failure to offset the debits 
will be considered to be a violation of 
paragraph (d)(1) of this section and 
may subject the manufacturer to an 
enforcement action for sale of vehicles 
not covered by a certificate, pursuant 
to paragraph (d)(2) of this section. 

(5) For purposes of calculating tolling 
of the statute of limitations, a viola-
tion of the requirements of paragraph 
(d)(1) of this section, a failure to sat-
isfy the conditions upon which a cer-
tificate(s) was issued and hence a sale 

of vehicles not covered by the certifi-
cate, all occur upon the expiration of 
the deadline for offsetting debits speci-
fied in paragraph (d)(1) of this section. 

(e) NMOG credit transfers. (1) EPA 
may reject NMOG credit transfers if 
the involved manufacturers fail to sub-
mit the credit transfer notification in 
the annual report. 

(2) A manufacturer may not sell cred-
its that are not available for sale pur-
suant to the provisions in paragraphs 
(c)(2) or (d)(2) of this section. 

(3) Except in instances of fraud on 
the part of the credit recipient, where 
a manufacturer sells credits that were 
not available for sale, the credits shall 
be treated as valid, and the manufac-
turer that sold the credits shall be lia-
ble for any resulting shortfall. 

(4)(i) If a manufacturer transfers a 
credit that it has not generated pursu-
ant to paragraph (b) of this section or 
acquired from another party, the man-
ufacturer will be considered to have 
generated a debit in the model year 
that the manufacturer transferred the 
credit. The manufacturer must offset 
such debits by the deadline for the an-
nual report for that same model year. 

(ii) Failure to offset the debits within 
the required time period will be consid-
ered a failure to satisfy the conditions 
upon which the certificate(s) was 
issued and will be addressed pursuant 
to paragraph (d)(3) of this section. 

[62 FR 31242, June 6, 1997. Redesignated and 
amended at 63 FR 983, Jan. 7, 1998; 70 FR 
40442, July 13, 2005] 

EFFECTIVE DATE NOTE: At 62 FR 31242, June 
6, 1997, subpart R was added, effective Aug. 5, 
1997. Section 86.1710–99(a) contains informa-
tion collection and recordkeeping require-
ments and will not become effective until ap-
proval has been given by the Office of Man-
agement and Budget. 

§ 86.1711–99 Limitations on sale of Tier 
1 vehicles and TLEVs. 

(a) In the 2001 and subsequent model 
years, manufacturers may sell Tier 1 
vehicles and TLEVs in the NTR only if 
vehicles with the same engine families 
are certified and offered for sale in 
California in the same model year, ex-
cept as provided under § 86.1707(d)(4). 
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(b) [Reserved] 

[62 FR 31242, June 6, 1997. Redesignated and 
amended at 63 FR 985, Jan. 7, 1998; 70 FR 
40442, July 13, 2005] 

§ 86.1712–99 Maintenance of records; 
submittal of information. 

(a) Maintenance of records. (1) The 
manufacturer producing any light-duty 
vehicles and/or light light-duty trucks 
subject to the provisions in this sub-
part shall establish, maintain, and re-
tain the following information in ade-
quately organized and indexed records 
for each averaging set of each model 
year: 

(i) Model year; 
(ii) Averaging set; 
(iii) Fleet average NMOG value 

achieved; and 
(iv) All values used in calculating the 

fleet average NMOG value achieved. 
(2) The manufacturer producing any 

light-duty vehicles and/or light light- 
duty trucks subject to the provisions 
in this subpart shall establish, main-
tain, and retain the following informa-
tion in adequately organized and in-
dexed records for each vehicle or truck 
subject to this subpart: 

(i) Model year; 
(ii) Averaging set; 
(iii) EPA engine family, or if applica-

ble for model year 1999 or 2000, the Cali-
fornia engine family; 

(iv) Assembly plant; 
(v) Vehicle identification number; 
(vi) NMOG standard to which the ve-

hicle or truck is certified; and 
(vii) Information on the point of first 

sale, including the purchaser, city, and 
state. 

(3) The manufacturer shall retain all 
records required to be maintained 
under this section for a period of eight 
years from the due date for the annual 
report. Records may be retained as 
hard copy or reduced to microfilm, 
ADP diskettes, and so forth, depending 
on the manufacturer’s record retention 
procedure; provided, that in every case 
all information contained in the hard 
copy is retained. 

(4) Nothing in this section limits the 
Administrator’s discretion to require 
the manufacturer to retain additional 
records or submit information not spe-
cifically required by this section. 

(5) Pursuant to a request made by the 
Administrator, the manufacturer shall 
submit to the Administrator the infor-
mation that the manufacturer is re-
quired to retain. 

(6) EPA may void ab initio a certifi-
cate of conformity for a vehicle cer-
tified to National LEV certification 
standards as set forth or otherwise ref-
erenced in § 86.1708 or § 86.1709 for which 
the manufacturer fails to retain the 
records required in this section or to 
provide such information to the Ad-
ministrator upon request. 

(b) Reporting. (1) Each covered manu-
facturer shall submit an annual report. 
Except as provided in paragraph (b)(2) 
of this section, the annual report shall 
contain, for each averaging set, the 
fleet average NMOG value achieved, all 
values required to calculate the NMOG 
value, the number of credits generated 
or debits incurred, and all the values 
required to calculate the credits or 
debits. For each applicable region 
(NTR and ASTR), the annual report 
shall contain the resulting balance of 
credits or debits. 

(2) When a manufacturer calculates 
compliance with the fleet average 
NMOG standards using the provisions 
in § 86.1710(a)(3)(iii) or § 86.1710(a)(4)(iii), 
then the annual report shall state that 
the manufacturer has elected to use 
such provision and shall contain, for 
each averaging set, the fleet average 
NMOG values as specified in 
§ 86.1710(a)(3)(iii) or § 86.1710(a)(4)(iii). 

(3) The annual report shall also in-
clude documentation on all credit 
transactions the manufacturer has en-
gaged in since those included in the 
last report. Information for each trans-
action shall include: 

(i) Name of credit provider; 
(ii) Name of credit recipient; 
(iii) Date the transfer occurred; 
(iv) Quantity of credits transferred; 
(v) Model year in which the credits 

were earned; and 
(vi) Region (NTR or ASTR) to which 

the credits belong. 
(4) Unless a manufacturer reports the 

data required by this section in the an-
nual production report required under 
§ 86.085–37(b) and subsequent model year 
provisions, a manufacturer shall sub-
mit an annual report for each model 
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