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applicable SIP or an equally enforce-
able measure that effects emissions re-
ductions equal to or greater than the 
total of direct and indirect emissions 
from the action so that there is no net 
increase in emissions of that pollutant; 

(iv) Where EPA has not approved a 
revision to the relevant SIP since the 
area was designated or reclassified, the 
total of direct and indirect emissions 
from the action for the future years 
(described in § 93.159(d)) do not increase 
emissions with respect to the baseline 
emissions: 

(A) The baseline emissions reflect the 
historical activity levels that occurred 
in the geographic area affected by the 
proposed Federal action during: 

(1) The most current calendar year 
with a complete emission inventory 
available before an area is designated 
unless EPA sets another year; or 

(2) The emission budget in the appli-
cable SIP; 

(3) The year of the baseline inventory 
in the PM–10 applicable SIP; 

(B) The baseline emissions are the 
total of direct and indirect emissions 
calculated for the future years (de-
scribed in § 93.159(d)) using the historic 
activity levels (described in paragraph 
(a)(5)(iv)(A) of this section) and appro-
priate emission factors for the future 
years; or 

(v) Where the action involves re-
gional water and/or wastewater 
projects, such projects are sized to 
meet only the needs of population pro-
jections that are in the applicable SIP. 

(b) The areawide and/or local air 
quality modeling analyses must: 

(1) Meet the requirements in § 93.159; 
and 

(2) Show that the action does not: 
(i) Cause or contribute to any new 

violation of any standard in any area; 
or 

(ii) Increase the frequency or severity 
of any existing violation of any stand-
ard in any area. 

(c) Notwithstanding any other re-
quirements of this section, an action 
subject to this subpart may not be de-
termined to conform to the applicable 
SIP unless the total of direct and indi-
rect emissions from the action is in 
compliance or consistent with all rel-
evant requirements and milestones 
contained in the applicable SIP, such 

as elements identified as part of the 
reasonable further progress schedules, 
assumptions specified in the attain-
ment or maintenance demonstration, 
prohibitions, numerical emission lim-
its, and work practice requirements. 

(d) Any analyses required under this 
section must be completed, and any 
mitigation requirements necessary for 
a finding of conformity must be identi-
fied before the determination of con-
formity is made. 

[58 FR 63253, Nov. 30, 1993, as amended at 75 
FR 17276, Apr. 5, 2010] 

§ 93.159 Procedures for conformity de-
terminations of general Federal ac-
tions. 

(a) The analyses required under this 
subpart must be based on the latest 
planning assumptions. 

(1) All planning assumptions must be 
derived from the estimates of popu-
lation, employment, travel, and con-
gestion most recently approved by the 
MPO, or other agency authorized to 
make such estimates, where available. 

(2) Any revisions to these estimates 
used as part of the conformity deter-
mination, including projected shifts in 
geographic location or level of popu-
lation, employment, travel, and con-
gestion, must be approved by the MPO 
or other agency authorized to make 
such estimates for the urban area. 

(b) The analyses required under this 
subpart must be based on the latest 
and most accurate emission estimation 
techniques available as described 
below, unless such techniques are inap-
propriate. If such techniques are inap-
propriate, the Federal agency may ob-
tain written approval from the appro-
priate EPA Regional Administrator for 
a modification or substitution, of an-
other technique on a case-by-case basis 
or, where appropriate, on a generic 
basis for a specific Federal agency pro-
gram. 

(1) For motor vehicle emissions, the 
most current version of the motor ve-
hicle emissions model specified by EPA 
and available for use in the preparation 
or revision of SIPs in that State must 
be used for the conformity analysis as 
specified in paragraphs (b)(1)(i) and (ii) 
of this section: 

(i) The EPA must publish in the FED-
ERAL REGISTER a notice of availability 
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of any new motor vehicle emissions 
model; and 

(ii) A grace period of 3 months shall 
apply during which the motor vehicle 
emissions model previously specified 
by EPA as the most current version 
may be used unless EPA announces a 
longer grace period in the FEDERAL 
REGISTER. Conformity analyses for 
which the analysis was begun during 
the grace period or no more than 3 
months before the FEDERAL REGISTER 
notice of availability of the latest 
emission model may continue to use 
the previous version of the model spec-
ified by EPA. 

(2) For non-motor vehicle sources, in-
cluding stationary and area source 
emissions, the latest emission factors 
specified by EPA in the ‘‘Compilation 
of Air Pollutant Emission Factors’’ 
(AP–42, http://www.epa.gov/ttn/chiefs/ 
efpac) must be used for the conformity 
analysis unless more accurate emission 
data are available, such as actual stack 
test data from the stationary sources 
which are part of the conformity anal-
ysis. 

(c) The air quality modeling analyses 
required under this subpart must be 
based on the applicable air quality 
models, data bases, and other require-
ments specified in the most recent 
version of the ‘‘Guideline on Air Qual-
ity Models.’’ (Appendix W to 40 CFR 
part 51). 

(1) The guideline techniques are inap-
propriate, in which case the model may 
be modified or another model sub-
stituted on a case-by-case basis or, 
where appropriate, on a generic basis 
for a specific Federal agency program; 
and 

(2) Written approval of the EPA Re-
gional Administrator is obtained for 
any modification or substitution. 

(d) The analyses required under this 
subpart must be based on the total of 
direct and indirect emissions from the 
action and must reflect emission sce-
narios that are expected to occur under 
each of the following cases: 

(1) The attainment year specified in 
the SIP, or if the SIP does not specify 
an attainment year, the latest attain-
ment year possible under the Act; or 

(2) The last year for which emissions 
are projected in the maintenance plan; 

(3) The year during which the total of 
direct and indirect emissions from the 
action is expected to be the greatest on 
an annual basis; and 

(4) Any year for which the applicable 
SIP specifies an emissions budget. 

[58 FR 63253, Nov. 30, 1993, as amended at 75 
FR 17277, Apr. 5, 2010] 

§ 93.160 Mitigation of air quality im-
pacts. 

(a) Any measures that are intended 
to mitigate air quality impacts must 
be identified and the process for imple-
mentation and enforcement of such 
measures must be described, including 
an implementation schedule con-
taining explicit timelines for imple-
mentation. 

(b) Prior to determining that a Fed-
eral action is in conformity, the Fed-
eral agency making the conformity de-
termination must obtain written com-
mitments from the appropriate persons 
or agencies to implement any mitiga-
tion measures which are identified as 
conditions for making conformity de-
terminations. 

(c) Persons or agencies voluntarily 
committing to mitigation measures to 
facilitate positive conformity deter-
minations must comply with the obli-
gations of such commitments. 

(d) In instances where the Federal 
agency is licensing, permitting or oth-
erwise approving the action of another 
governmental or private entity, ap-
proval by the Federal agency must be 
conditioned on the other entity meet-
ing the mitigation measures set forth 
in the conformity determination. 

(e) When necessary because of 
changed circumstances, mitigation 
measures may be modified so long as 
the new mitigation measures continue 
to support the conformity determina-
tion. Any proposed change in the miti-
gation measures is subject to the re-
porting requirements of § 93.156 and the 
public participation requirements of 
§ 93.157. 

(f) Written commitments to mitiga-
tion measures must be obtained prior 
to a positive conformity determination 
and such commitments must be ful-
filled. 

(g) After a State or Tribe revises its 
SIP or TIP and EPA approves that SIP 
revision, any agreements, including 
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