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40 CFR Ch. I (7–1–11 Edition) § 121.1 

Subpart A—General 
§ 121.1 Definitions. 

As used in this part, the following 
terms shall have the meanings indi-
cated below: 

(a) License or permit means any li-
cense or permit granted by an agency 
of the Federal Government to conduct 
any activity which may result in any 
discharge into the navigable waters of 
the United States. 

(b) Licensing or permitting agency 
means any agency of the Federal Gov-
ernment to which application is made 
for a license or permit. 

(c) Administrator means the Adminis-
trator, Environmental Protection 
Agency. 

(d) Regional Administrator means the 
Regional designee appointed by the Ad-
ministrator, Environmental Protection 
Agency. 

(e) Certifying agency means the person 
or agency designated by the Governor 
of a State, by statute, or by other gov-
ernmental act, to certify compliance 
with applicable water quality stand-
ards. If an interstate agency has sole 
authority to so certify for the area 
within its jurisdiction, such interstate 
agency shall be the certifying agency. 
Where a State agency and an interstate 
agency have concurrent authority to 
certify, the State agency shall be the 
certifying agency. Where water quality 
standards have been promulgated by 
the Administrator pursuant to section 
10(c)(2) of the Act, or where no State or 
interstate agency has authority to cer-
tify, the Administrator shall be the 
certifying agency. 

(f) Act means the Federal Water Pol-
lution Control Act, 33 U.S.C. 1151 et seq. 

(g) Water quality standards means 
standards established pursuant to sec-
tion 10(c) of the Act, and State-adopted 
water quality standards for navigable 
waters which are not interstate waters. 

§ 121.2 Contents of certification. 
(a) A certification made by a certi-

fying agency shall include the fol-
lowing: 

(1) The name and address of the ap-
plicant; 

(2) A statement that the certifying 
agency has either (i) examined the ap-
plication made by the applicant to the 

licensing or permitting agency (specifi-
cally identifying the number or code 
affixed to such application) and bases 
its certification upon an evaluation of 
the information contained in such ap-
plication which is relevant to water 
quality considerations, or (ii) examined 
other information furnished by the ap-
plicant sufficient to permit the certi-
fying agency to make the statement 
described in paragraph (a)(3) of this 
section; 

(3) A statement that there is a rea-
sonable assurance that the activity 
will be conducted in a manner which 
will not violate applicable water qual-
ity standards; 

(4) A statement of any conditions 
which the certifying agency deems nec-
essary or desirable with respect to the 
discharge of the activity; and 

(5) Such other information as the cer-
tifying agency may determine to be ap-
propriate. 

(b) The certifying agency may mod-
ify the certification in such manner as 
may be agreed upon by the certifying 
agency, the licensing or permitting 
agency, and the Regional Adminis-
trator. 

§ 121.3 Contents of application. 

A licensing or permitting agency 
shall require an applicant for a license 
or permit to include in the form of ap-
plication such information relating to 
water quality considerations as may be 
agreed upon by the licensing or permit-
ting agency and the Administrator. 

Subpart B—Determination of Effect 
on Other States 

§ 121.11 Copies of documents. 

(a) Upon receipt from an applicant of 
an application for a license or permit 
without an accompanying certifi-
cation, the licensing or permitting 
agency shall either: (1) Forward one 
copy of the application to the appro-
priate certifying agency and two copies 
to the Regional Administrator, or (2) 
forward three copies of the application 
to the Regional Administrator, pursu-
ant to an agreement between the li-
censing or permitting agency and the 
Administrator that the Regional Ad-
ministrator will transmit a copy of the 
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application to the appropriate certi-
fying agency. Upon subsequent receipt 
from an applicant of a certification, 
the licensing or permitting agency 
shall forward a copy of such certifi-
cation to the Regional Administrator, 
unless such certification shall have 
been made by the Regional Adminis-
trator pursuant to § 121.24. 

(b) Upon receipt from an applicant of 
an application for a license or permit 
with an accompanying certification, 
the licensing or permitting agency 
shall forward two copies of the applica-
tion and certification to the Regional 
Administrator. 

(c) Only those portions of the appli-
cation which relate to water quality 
considerations shall be forwarded to 
the Regional Administrator. 

§ 121.12 Supplemental information. 

If the documents forwarded to the 
Regional Administrator by the licens-
ing or permitting agency pursuant to 
§ 121.11 do not contain sufficient infor-
mation for the Regional Administrator 
to make the determination provided 
for in § 121.13, the Regional Adminis-
trator may request, and the licensing 
or permitting agency shall obtain from 
the applicant and forward to the Re-
gional Administrator, any supple-
mental information as may be required 
to make such determination. 

§ 121.13 Review by Regional Adminis-
trator and notification. 

The Regional Administrator shall re-
view the application, certification, and 
any supplemental information provided 
in accordance with §§ 121.11 and 121.12 
and if the Regional Administrator de-
termines there is reason to believe that 
a discharge may affect the quality of 
the waters of any State or States other 
than the State in which the discharge 
originates, the Regional Administrator 
shall, no later than 30 days of the date 
of receipt of the application and cer-
tification from the licensing or permit-
ting agency as provided in § 121.11, so 
notify each affected State, the licens-
ing or permitting agency, and the ap-
plicant. 

§ 121.14 Forwarding to affected State. 

The Regional Administrator shall 
forward to each affected State a copy 
of the material provided in accordance 
with § 121.11. 

§ 121.15 Hearings on objection of af-
fected State. 

When a licensing or permitting agen-
cy holds a public hearing on the objec-
tion of an affected State, notice of such 
objection, including the grounds for 
such objection, shall be forwarded to 
the Regional Administrator by the li-
censing or permitting agency no later 
than 30 days prior to such hearing. The 
Regional Administrator shall at such 
hearing submit his evaluation with re-
spect to such objection and his rec-
ommendations as to whether and under 
what conditions the license or permit 
should be issued. 

§ 121.16 Waiver. 

The certification requirement with 
respect to an application for a license 
or permit shall be waived upon: 

(a) Written notification from the 
State or interstate agency concerned 
that it expressly waives its authority 
to act on a request for certification; or 

(b) Written notification from the li-
censing or permitting agency to the 
Regional Administrator of the failure 
of the State or interstate agency con-
cerned to act on such request for cer-
tification within a reasonable period of 
time after receipt of such request, as 
determined by the licensing or permit-
ting agency (which period shall gen-
erally be considered to be 6 months, 
but in any event shall not exceed 1 
year). 

In the event of a waiver hereunder, the 
Regional Administrator shall consider 
such waiver as a substitute for a cer-
tification, and as appropriate, shall 
conduct the review, provide the no-
tices, and perform the other functions 
identified in §§ 121.13, 121.14, and 121.15. 
The notices required by § 121.13 shall be 
provided not later than 30 days after 
the date of receipt by the Regional Ad-
ministrator of either notification re-
ferred to herein. 
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