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permit or be subject to enforcement ac-
tion for operating without a permit; 

(3) Issue a new permit under part 124 
with appropriate conditions; or 

(4) Take other actions authorized by 
these regulations. 

(d) State continuation. (1) An EPA- 
issued permit does not continue in 
force beyond its expiration date under 
Federal law if at that time a State is 
the permitting authority. States au-
thorized to administer the NPDES pro-
gram may continue either EPA or 
State-issued permits until the effective 
date of the new permits, if State law 
allows. Otherwise, the facility or activ-
ity is operating without a permit from 
the time of expiration of the old permit 
to the effective date of the State-issued 
new permit. 

[48 FR 14153, Apr. 1, 1983, as amended at 50 
FR 6940, Feb. 19, 1985] 

§ 122.7 Confidentiality of information. 
(a) In accordance with 40 CFR part 2, 

any information submitted to EPA 
pursuant to these regulations may be 
claimed as confidential by the sub-
mitter. Any such claim must be as-
serted at the time of submission in the 
manner prescribed on the application 
form or instructions or, in the case of 
other submissions, by stamping the 
words ‘‘confidential business informa-
tion’’ on each page containing such in-
formation. If no claim is made at the 
time of submission, EPA may make the 
information available to the public 
without further notice. If a claim is as-
serted, the information will be treated 
in accordance with the procedures in 40 
CFR part 2 (Public Information). 

(b) Applicable to State programs, see 
§ 123.25. Claims of confidentiality for 
the following information will be de-
nied: 

(1) The name and address of any per-
mit applicant or permittee; 

(2) Permit applications, permits, and 
effluent data. 

(c) Applicable to State programs, see 
§ 123.25. Information required by 
NPDES application forms provided by 
the Director under § 122.21 may not be 
claimed confidential. This includes in-
formation submitted on the forms 
themselves and any attachments used 
to supply information required by the 
forms. 

Subpart B—Permit Application 
and Special NPDES Program 
Requirements 

§ 122.21 Application for a permit (ap-
plicable to State programs, see 
§ 123.25). 

(a) Duty to apply. (1) Any person who 
discharges or proposes to discharge pol-
lutants or who owns or operates a 
‘‘sludge-only facility’’ whose sewage 
sludge use or disposal practice is regu-
lated by part 503 of this chapter, and 
who does not have an effective permit, 
except persons covered by general per-
mits under § 122.28, excluded under 
§ 122.3, or a user of a privately owned 
treatment works unless the Director 
requires otherwise under § 122.44(m), 
must submit a complete application to 
the Director in accordance with this 
section and part 124 of this chapter. 
The requirements for concentrated ani-
mal feeding operations are described in 
§ 122.23(d). 

(2) Application Forms: (i) All appli-
cants for EPA-issued permits must sub-
mit applications on EPA permit appli-
cation forms. More than one applica-
tion form may be required from a facil-
ity depending on the number and types 
of discharges or outfalls found there. 
Application forms may be obtained by 
contacting the EPA water resource 
center at (202) 260–7786 or Water Re-
source Center, U.S. EPA, Mail Code 
4100, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460 or at the EPA 
Internet site www.epa.gov/owm/ 
npdes.htm. Applications for EPA-issued 
permits must be submitted as follows: 

(A) All applicants, other than POTWs 
and TWTDS, must submit Form 1. 

(B) Applicants for new and existing 
POTWs must submit the information 
contained in paragraph (j) of this sec-
tion using Form 2A or other form pro-
vided by the director. 

(C) Applicants for concentrated ani-
mal feeding operations or aquatic ani-
mal production facilities must submit 
Form 2B. 

(D) Applicants for existing industrial 
facilities (including manufacturing fa-
cilities, commercial facilities, mining 
activities, and silvicultural activities), 
must submit Form 2C. 
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(E) Applicants for new industrial fa-
cilities that discharge process waste-
water must submit Form 2D. 

(F) Applicants for new and existing 
industrial facilities that discharge only 
nonprocess wastewater must submit 
Form 2E. 

(G) Applicants for new and existing 
facilities whose discharge is composed 
entirely of storm water associated with 
industrial activity must submit Form 
2F, unless exempted by § 122.26(c)(1)(ii). 
If the discharge is composed of storm 
water and non-storm water, the appli-
cant must also submit, Forms 2C, 2D, 
and/or 2E, as appropriate (in addition 
to Form 2F). 

(H) Applicants for new and existing 
TWTDS, subject to paragraph (c)(2)(i) 
of this section must submit the appli-
cation information required by para-
graph (q) of this section, using Form 2S 
or other form provided by the director. 

(ii) The application information re-
quired by paragraph (a)(2)(i) of this sec-
tion may be electronically submitted if 
such method of submittal is approved 
by EPA or the Director. 

(iii) Applicants can obtain copies of 
these forms by contacting the Water 
Management Divisions (or equivalent 
division which contains the NPDES 
permitting function) of the EPA Re-
gional Offices. The Regional Offices’ 
addresses can be found at § 1.7 of this 
chapter. 

(iv) Applicants for State-issued per-
mits must use State forms which must 
require at a minimum the information 
listed in the appropriate paragraphs of 
this section. 

(b) Who applies? When a facility or ac-
tivity is owned by one person but is op-
erated by another person, it is the op-
erator’s duty to obtain a permit. 

(c) Time to apply. (1) Any person pro-
posing a new discharge, shall submit an 
application at least 180 days before the 
date on which the discharge is to com-
mence, unless permission for a later 
date has been granted by the Director. 
Facilities proposing a new discharge of 
storm water associated with industrial 
activity shall submit an application 180 
days before that facility commences 
industrial activity which may result in 
a discharge of storm water associated 
with that industrial activity. Facilities 
described under § 122.26(b)(14)(x) or 

(b)(15)(i) shall submit applications at 
least 90 days before the date on which 
construction is to commence. Different 
submittal dates may be required under 
the terms of applicable general per-
mits. Persons proposing a new dis-
charge are encouraged to submit their 
applications well in advance of the 90 
or 180 day requirements to avoid delay. 
See also paragraph (k) of this section 
and § 122.26(c)(1)(i)(G) and (c)(1)(ii). 

(2) Permits under section 405(f) of CWA. 
All TWTDS whose sewage sludge use or 
disposal practices are regulated by part 
503 of this chapter must submit permit 
applications according to the applica-
ble schedule in paragraphs (c)(2)(i) or 
(ii) of this section. 

(i) A TWTDS with a currently effec-
tive NPDES permit must submit a per-
mit application at the time of its next 
NPDES permit renewal application. 
Such information must be submitted in 
accordance with paragraph (d) of this 
section. 

(ii) Any other TWTDS not addressed 
under paragraph (c)(2)(i) of this section 
must submit the information listed in 
paragraphs (c)(2)(ii)(A) through (E) of 
this section to the Director within 1 
year after publication of a standard ap-
plicable to its sewage sludge use or dis-
posal practice(s), using Form 2S or an-
other form provided by the Director. 
The Director will determine when such 
TWTDS must submit a full permit ap-
plication. 

(A) The TWTDS’s name, mailing ad-
dress, location, and status as federal, 
State, private, public or other entity; 

(B) The applicant’s name, address, 
telephone number, and ownership sta-
tus; 

(C) A description of the sewage 
sludge use or disposal practices. Unless 
the sewage sludge meets the require-
ments of paragraph (q)(8)(iv) of this 
section, the description must include 
the name and address of any facility 
where sewage sludge is sent for treat-
ment or disposal, and the location of 
any land application sites; 

(D) Annual amount of sewage sludge 
generated, treated, used or disposed 
(estimated dry weight basis); and 

(E) The most recent data the TWTDS 
may have on the quality of the sewage 
sludge. 
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(iii) Notwithstanding paragraphs 
(c)(2)(i) or (ii) of this section, the Di-
rector may require permit applications 
from any TWTDS at any time if the Di-
rector determines that a permit is nec-
essary to protect public health and the 
environment from any potential ad-
verse effects that may occur from toxic 
pollutants in sewage sludge. 

(iv) Any TWTDS that commences op-
erations after promulgation of an ap-
plicable ‘‘standard for sewage sludge 
use or disposal’’ must submit an appli-
cation to the Director at least 180 days 
prior to the date proposed for com-
mencing operations. 

(d) Duty to reapply. (1) Any POTW 
with a currently effective permit shall 
submit a new application at least 180 
days before the expiration date of the 
existing permit, unless permission for a 
later date has been granted by the Di-
rector. (The Director shall not grant 
permission for applications to be sub-
mitted later than the expiration date 
of the existing permit.) 

(2) All other permittees with cur-
rently effective permits shall submit a 
new application 180 days before the ex-
isting permit expires, except that: 

(i) The Regional Administrator may 
grant permission to submit an applica-
tion later than the deadline for submis-
sion otherwise applicable, but no later 
than the permit expiration date; and 

(3) [Reserved] 
(e) Completeness. (1) The Director 

shall not issue a permit before receiv-
ing a complete application for a permit 
except for NPDES general permits. An 
application for a permit is complete 
when the Director receives an applica-
tion form and any supplemental infor-
mation which are completed to his or 
her satisfaction. The completeness of 
any application for a permit shall be 
judged independently of the status of 
any other permit application or permit 
for the same facility or activity. For 
EPA administered NPDES programs, 
an application which is reviewed under 
§ 124.3 of this chapter is complete when 
the Director receives either a complete 
application or the information listed in 
a notice of deficiency. 

(2) A permit application shall not be 
considered complete if a permitting au-
thority has waived application require-
ments under paragraphs (j) or (q) of 

this section and EPA has disapproved 
the waiver application. If a waiver re-
quest has been submitted to EPA more 
than 210 days prior to permit expira-
tion and EPA has not disapproved the 
waiver application 181 days prior to 
permit expiration, the permit applica-
tion lacking the information subject to 
the waiver application shall be consid-
ered complete. 

(f) Information requirements. All appli-
cants for NPDES permits, other than 
POTWs and other TWTDS, must pro-
vide the following information to the 
Director, using the application form 
provided by the Director. Additional 
information required of applicants is 
set forth in paragraphs (g) through (k) 
of this section. 

(1) The activities conducted by the 
applicant which require it to obtain an 
NPDES permit. 

(2) Name, mailing address, and loca-
tion of the facility for which the appli-
cation is submitted. 

(3) Up to four SIC codes which best 
reflect the principal products or serv-
ices provided by the facility. 

(4) The operator’s name, address, 
telephone number, ownership status, 
and status as Federal, State, private, 
public, or other entity. 

(5) Whether the facility is located on 
Indian lands. 

(6) A listing of all permits or con-
struction approvals received or applied 
for under any of the following pro-
grams: 

(i) Hazardous Waste Management 
program under RCRA. 

(ii) UIC program under SDWA. 
(iii) NPDES program under CWA. 
(iv) Prevention of Significant Dete-

rioration (PSD) program under the 
Clean Air Act. 

(v) Nonattainment program under 
the Clean Air Act. 

(vi) National Emission Standards for 
Hazardous Pollutants (NESHAPS) 
preconstruction approval under the 
Clean Air Act. 

(vii) Ocean dumping permits under 
the Marine Protection Research and 
Sanctuaries Act. 

(viii) Dredge or fill permits under 
section 404 of CWA. 

(ix) Other relevant environmental 
permits, including State permits. 
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(7) A topographic map (or other map 
if a topographic map is unavailable) ex-
tending one mile beyond the property 
boundaries of the source, depicting the 
facility and each of its intake and dis-
charge structures; each of its haz-
ardous waste treatment, storage, or 
disposal facilities; each well where 
fluids from the facility are injected un-
derground; and those wells, springs, 
other surface water bodies, and drink-
ing water wells listed in public records 
or otherwise known to the applicant in 
the map area. 

(8) A brief description of the nature 
of the business. 

(g) Application requirements for existing 
manufacturing, commercial, mining, and 
silvicultural dischargers. Existing manu-
facturing, commercial mining, and sil-
vicultural dischargers applying for 
NPDES permits, except for those facili-
ties subject to the requirements of 
§ 122.21(h), shall provide the following 
information to the Director, using ap-
plication forms provided by the Direc-
tor. 

(1) Outfall location. The latitude and 
longitude to the nearest 15 seconds and 
the name of the receiving water. 

(2) Line drawing. A line drawing of 
the water flow through the facility 
with a water balance, showing oper-
ations contributing wastewater to the 
effluent and treatment units. Similar 
processes, operations, or production 
areas may be indicated as a single unit, 
labeled to correspond to the more de-
tailed identification under paragraph 
(g)(3) of this section. The water balance 
must show approximate average flows 
at intake and discharge points and be-
tween units, including treatment units. 
If a water balance cannot be deter-
mined (for example, for certain mining 
activities), the applicant may provide 
instead a pictorial description of the 
nature and amount of any sources of 
water and any collection and treat-
ment measures. 

(3) Average flows and treatment. A nar-
rative identification of each type of 
process, operation, or production area 
which contributes wastewater to the 
effluent for each outfall, including 
process wastewater, cooling water, and 
stormwater runoff; the average flow 
which each process contributes; and a 
description of the treatment the waste-

water receives, including the ultimate 
disposal of any solid or fluid wastes 
other than by discharge. Processes, op-
erations, or production areas may be 
described in general terms (for exam-
ple, ‘‘dye-making reactor’’, ‘‘distilla-
tion tower’’). For a privately owned 
treatment works, this information 
shall include the identity of each user 
of the treatment works. The average 
flow of point sources composed of 
storm water may be estimated. The 
basis for the rainfall event and the 
method of estimation must be indi-
cated. 

(4) Intermittent flows. If any of the dis-
charges described in paragraph (g)(3) of 
this section are intermittent or sea-
sonal, a description of the frequency, 
duration and flow rate of each dis-
charge occurrence (except for 
stormwater runoff, spillage or leaks). 

(5) Maximum production. If an effluent 
guideline promulgated under section 
304 of CWA applies to the applicant and 
is expressed in terms of production (or 
other measure of operation), a reason-
able measure of the applicant’s actual 
production reported in the units used 
in the applicable effluent guideline. 
The reported measure must reflect the 
actual production of the facility as re-
quired by § 122.45(b)(2). 

(6) Improvements. If the applicant is 
subject to any present requirements or 
compliance schedules for construction, 
upgrading or operation of waste treat-
ment equipment, an identification of 
the abatement requirement, a descrip-
tion of the abatement project, and a 
listing of the required and projected 
final compliance dates. 

(7) Effluent characteristics. (i) Infor-
mation on the discharge of pollutants 
specified in this paragraph (g)(7) (ex-
cept information on storm water dis-
charges which is to be provided as spec-
ified in § 122.26). When ‘‘quantitative 
data’’ for a pollutant are required, the 
applicant must collect a sample of ef-
fluent and analyze it for the pollutant 
in accordance with analytical methods 
approved under Part 136 of this chapter 
unless use of another method is re-
quired for the pollutant under 40 CFR 
subchapters N or O. When no analytical 
method is approved under Part 136 or 
required under subchapters N or O, the 
applicant may use any suitable method 
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but must provide a description of the 
method. When an applicant has two or 
more outfalls with substantially iden-
tical effluents, the Director may allow 
the applicant to test only one outfall 
and report that quantitative data as 
applying to the substantially identical 
outfall. The requirements in para-
graphs (g)(7)(vi) and (vii) of this section 
state that an applicant must provide 
quantitative data for certain pollut-
ants known or believed to be present do 
not apply to pollutants present in a 
discharge solely as the result of their 
presence in intake water; however, an 
applicant must report such pollutants 
as present. When paragraph (g)(7) of 
this section requires analysis of pH, 
temperature, cyanide, total phenols, 
residual chlorine, oil and grease, fecal 
coliform (including E. coli), and 
Enterococci (previously known as fecal 
streptococcus at § 122.26 
(d)(2)(iii)(A)(3)), or volatile organics, 
grab samples must be collected for 
those pollutants. For all other pollut-
ants, a 24-hour composite sample, using 
a minimum of four (4) grab samples, 
must be used unless specified otherwise 
at 40 CFR Part 136. However, a min-
imum of one grab sample may be taken 
for effluents from holding ponds or 
other impoundments with a retention 
period greater than 24 hours. In addi-
tion, for discharges other than storm 
water discharges, the Director may 
waive composite sampling for any out-
fall for which the applicant dem-
onstrates that the use of an automatic 
sampler is infeasible and that the min-
imum of four (4) grab samples will be a 
representative sample of the effluent 
being discharged. Results of analyses of 
individual grab samples for any param-
eter may be averaged to obtain the 
daily average. Grab samples that are 
not required to be analyzed imme-
diately (see Table II at 40 CFR 136.3 (e)) 
may be composited in the laboratory, 
provided that container, preservation, 
and holding time requirements are met 
(see Table II at 40 CFR 136.3 (e)) and 
that sample integrity is not com-
promised by compositing. 

(ii) Storm water discharges. For storm 
water discharges, all samples shall be 
collected from the discharge resulting 
from a storm event that is greater than 
0.1 inch and at least 72 hours from the 

previously measurable (greater than 0.1 
inch rainfall) storm event. Where fea-
sible, the variance in the duration of 
the event and the total rainfall of the 
event should not exceed 50 percent 
from the average or median rainfall 
event in that area. For all applicants, a 
flow-weighted composite shall be taken 
for either the entire discharge or for 
the first three hours of the discharge. 
The flow-weighted composite sample 
for a storm water discharge may be 
taken with a continuous sampler or as 
a combination of a minimum of three 
sample aliquots taken in each hour of 
discharge for the entire discharge or 
for the first three hours of the dis-
charge, with each aliquot being sepa-
rated by a minimum period of fifteen 
minutes (applicants submitting permit 
applications for storm water discharges 
under § 122.26(d) may collect flow- 
weighted composite samples using dif-
ferent protocols with respect to the 
time duration between the collection 
of sample aliquots, subject to the ap-
proval of the Director). However, a 
minimum of one grab sample may be 
taken for storm water discharges from 
holding ponds or other impoundments 
with a retention period greater than 24 
hours. For a flow-weighted composite 
sample, only one analysis of the com-
posite of aliquots is required. For 
storm water discharge samples taken 
from discharges associated with indus-
trial activities, quantitative data must 
be reported for the grab sample taken 
during the first thirty minutes (or as 
soon thereafter as practicable) of the 
discharge for all pollutants specified in 
§ 122.26(c)(1). For all storm water per-
mit applicants taking flow-weighted 
composites, quantitative data must be 
reported for all pollutants specified in 
§ 122.26 except pH, temperature, cya-
nide, total phenols, residual chlorine, 
oil and grease, fecal coliform, and fecal 
streptococcus. The Director may allow 
or establish appropriate site-specific 
sampling procedures or requirements, 
including sampling locations, the sea-
son in which the sampling takes place, 
the minimum duration between the 
previous measurable storm event and 
the storm event sampled, the minimum 
or maximum level of precipitation re-
quired for an appropriate storm event, 
the form of precipitation sampled 
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(snow melt or rain fall), protocols for 
collecting samples under part 136 of 
this chapter, and additional time for 
submitting data on a case-by-case 
basis. An applicant is expected to 
‘‘know or have reason to believe’’ that 
a pollutant is present in an effluent 
based on an evaluation of the expected 
use, production, or storage of the pol-
lutant, or on any previous analyses for 
the pollutant. (For example, any pes-
ticide manufactured by a facility may 
be expected to be present in contami-
nated storm water runoff from the fa-
cility.) 

(iii) Reporting requirements. Every ap-
plicant must report quantitative data 
for every outfall for the following pol-
lutants: 

Biochemical Oxygen Demand (BOD5) 
Chemical Oxygen Demand 
Total Organic Carbon 
Total Suspended Solids 
Ammonia (as N) 
Temperature (both winter and summer) 
pH 

(iv) The Director may waive the re-
porting requirements for individual 
point sources or for a particular indus-
try category for one or more of the pol-
lutants listed in paragraph (g)(7)(iii) of 
this section if the applicant has dem-
onstrated that such a waiver is appro-
priate because information adequate to 
support issuance of a permit can be ob-
tained with less stringent require-
ments. 

(v) Each applicant with processes in 
one or more primary industry category 
(see appendix A of this part) contrib-
uting to a discharge must report quan-
titative data for the following pollut-
ants in each outfall containing process 
wastewater: 

(A) The organic toxic pollutants in 
the fractions designated in table I of 
appendix D of this part for the appli-
cant’s industrial category or categories 
unless the applicant qualifies as a 
small business under paragraph (g)(8) 
of this section. Table II of appendix D 
of this part lists the organic toxic pol-
lutants in each fraction. The fractions 
result from the sample preparation re-
quired by the analytical procedure 
which uses gas chromatography/mass 
spectrometry. A determination that an 
applicant falls within a particular in-
dustrial category for the purposes of 

selecting fractions for testing is not 
conclusive as to the applicant’s inclu-
sion in that category for any other pur-
poses. See Notes 2, 3, and 4 of this sec-
tion. 

(B) The pollutants listed in table III 
of appendix D of this part (the toxic 
metals, cyanide, and total phenols). 

(vi)(A) Each applicant must indicate 
whether it knows or has reason to be-
lieve that any of the pollutants in 
table IV of appendix D of this part (cer-
tain conventional and nonconventional 
pollutants) is discharged from each 
outfall. If an applicable effluent limita-
tions guideline either directly limits 
the pollutant or, by its express terms, 
indirectly limits the pollutant through 
limitations on an indicator, the appli-
cant must report quantitative data. 
For every pollutant discharged which 
is not so limited in an effluent limita-
tions guideline, the applicant must ei-
ther report quantitative data or briefly 
describe the reasons the pollutant is 
expected to be discharged. 

(B) Each applicant must indicate 
whether it knows or has reason to be-
lieve that any of the pollutants listed 
in table II or table III of appendix D of 
this part (the toxic pollutants and 
total phenols) for which quantitative 
data are not otherwise required under 
paragraph (g)(7)(v) of this section are 
discharged from each outfall. For every 
pollutant expected to be discharged in 
concentrations of 10 ppb or greater the 
applicant must report quantitative 
data. For acrolein, acrylonitrile, 2,4 
dinitrophenol, and 2-methyl-4, 6 
dinitrophenol, where any of these four 
pollutants are expected to be dis-
charged in concentrations of 100 ppb or 
greater the applicant must report 
quantitative data. For every pollutant 
expected to be discharged in concentra-
tions less than 10 ppb, or in the case of 
acrolein, acrylonitrile, 2,4 
dinitrophenol, and 2-methyl-4, 6 
dinitrophenol, in concentrations less 
than 100 ppb, the applicant must either 
submit quantitative data or briefly de-
scribe the reasons the pollutant is ex-
pected to be discharged. An applicant 
qualifying as a small business under 
paragraph (g)(8) of this section is not 
required to analyze for pollutants list-
ed in table II of appendix D of this part 
(the organic toxic pollutants). 
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(vii) Each applicant must indicate 
whether it knows or has reason to be-
lieve that any of the pollutants in 
table V of appendix D of this part (cer-
tain hazardous substances and asbes-
tos) are discharged from each outfall. 
For every pollutant expected to be dis-
charged, the applicant must briefly de-
scribe the reasons the pollutant is ex-
pected to be discharged, and report any 
quantitative data it has for any pollut-
ant. 

(viii) Each applicant must report 
qualitative data, generated using a 
screening procedure not calibrated 
with analytical standards, for 2,3,7,8- 
tetrachlorodibenzo-p-dioxin (TCDD) if 
it: 

(A) Uses or manufactures 2,4,5- 
trichlorophenoxy acetic acid (2,4,5,-T); 
2-(2,4,5-trichlorophenoxy) propanoic 
acid (Silvex, 2,4,5,-TP); 2-(2,4,5- 
trichlorophenoxy) ethyl, 2,2- 
dichloropropionate (Erbon); O,O-di-
methyl O-(2,4,5-trichlorophenyl) 
phosphorothioate (Ronnel); 2,4,5- 
trichlorophenol (TCP); or 
hexachlorophene (HCP); or 

(B) Knows or has reason to believe 
that TCDD is or may be present in an 
effluent. 

(8) Small business exemption. An appli-
cation which qualifies as a small busi-
ness under one of the following criteria 
is exempt from the requirements in 
paragraph (g)(7)(v)(A) or (g)(7)(vi)(A) of 
this section to submit quantitative 
data for the pollutants listed in table II 
of appendix D of this part (the organic 
toxic pollutants): 

(i) For coal mines, a probable total 
annual production of less than 100,000 
tons per year. 

(ii) For all other applicants, gross 
total annual sales averaging less than 
$100,000 per year (in second quarter 1980 
dollars). 

(9) Used or manufactured toxics. A list-
ing of any toxic pollutant which the 
applicant currently uses or manufac-
tures as an intermediate or final prod-
uct or byproduct. The Director may 
waive or modify this requirement for 
any applicant if the applicant dem-
onstrates that it would be unduly bur-
densome to identify each toxic pollut-
ant and the Director has adequate in-
formation to issue the permit. 

(10) [Reserved] 

(11) Biological toxicity tests. An identi-
fication of any biological toxicity tests 
which the applicant knows or has rea-
son to believe have been made within 
the last 3 years on any of the appli-
cant’s discharges or on a receiving 
water in relation to a discharge. 

(12) Contract analyses. If a contract 
laboratory or consulting firm per-
formed any of the analyses required by 
paragraph (g)(7) of this section, the 
identity of each laboratory or firm and 
the analyses performed. 

(13) Additional information. In addi-
tion to the information reported on the 
application form, applicants shall pro-
vide to the Director, at his or her re-
quest, such other information as the 
Director may reasonably require to as-
sess the discharges of the facility and 
to determine whether to issue an 
NPDES permit. The additional infor-
mation may include additional quan-
titative data and bioassays to assess 
the relative toxicity of discharges to 
aquatic life and requirements to deter-
mine the cause of the toxicity. 

(h) Application requirements for manu-
facturing, commercial, mining and sil-
vicultural facilities which discharge only 
non-process wastewater. Except for 
stormwater discharges, all manufac-
turing, commercial, mining and sil-
vicultural dischargers applying for 
NPDES permits which discharge only 
non-process wastewater not regulated 
by an effluent limitations guideline or 
new source performance standard shall 
provide the following information to 
the Director, using application forms 
provided by the Director: 

(1) Outfall location. Outfall number, 
latitude and longitude to the nearest 15 
seconds, and the name of the receiving 
water. 

(2) Discharge date (for new dis-
chargers). Date of expected commence-
ment of discharge. 

(3) Type of waste. An identification of 
the general type of waste discharged, 
or expected to be discharged upon com-
mencement of operations, including 
sanitary wastes, restaurant or cafe-
teria wastes, or noncontact cooling 
water. An identification of cooling 
water additives (if any) that are used 
or expected to be used upon commence-
ment of operations, along with their 
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composition if existing composition is 
available. 

(4) Effluent characteristics. (i) Quan-
titative data for the pollutants or pa-
rameters listed below, unless testing is 
waived by the Director. The quan-
titative data may be data collected 
over the past 365 days, if they remain 
representative of current operations, 
and must include maximum daily 
value, average daily value, and number 
of measurements taken. The applicant 
must collect and analyze samples in ac-
cordance with 40 CFR Part 136. When 
analysis of pH, temperature, residual 
chlorine, oil and grease, or fecal coli-
form (including E. coli), and 
Enterococci (previously known as fecal 
streptococcus) and volatile organics is 
required in paragraphs (h)(4)(i)(A) 
through (K) of this section, grab sam-
ples must be collected for those pollut-
ants. For all other pollutants, a 24-hour 
composite sample, using a minimum of 
four (4) grab samples, must be used un-
less specified otherwise at 40 CFR Part 
136. For a composite sample, only one 
analysis of the composite of aliquots is 
required. New dischargers must include 
estimates for the pollutants or param-
eters listed below instead of actual 
sampling data, along with the source of 
each estimate. All levels must be re-
ported or estimated as concentration 
and as total mass, except for flow, pH, 
and temperature. 

(A) Biochemical Oxygen Demand 
(BOD5). 

(B) Total Suspended Solids (TSS). 
(C) Fecal Coliform (if believed 

present or if sanitary waste is or will 
be discharged). 

(D) Total Residual Chlorine (if chlo-
rine is used). 

(E) Oil and Grease. 
(F) Chemical Oxygen Demand (COD) 

(if non-contact cooling water is or will 
be discharged). 

(G) Total Organic Carbon (TOC) (if 
non-contact cooling water is or will be 
discharged). 

(H) Ammonia (as N). 
(I) Discharge Flow. 
(J) pH. 
(K) Temperature (Winter and Sum-

mer). 
(ii) The Director may waive the test-

ing and reporting requirements for any 
of the pollutants or flow listed in para-

graph (h)(4)(i) of this section if the ap-
plicant submits a request for such a 
waiver before or with his application 
which demonstrates that information 
adequate to support issuance of a per-
mit can be obtained through less strin-
gent requirements. 

(iii) If the applicant is a new dis-
charger, he must complete and submit 
Item IV of Form 2e (see § 122.21(h)(4)) by 
providing quantitative data in accord-
ance with that section no later than 
two years after commencement of dis-
charge. However, the applicant need 
not complete those portions of Item IV 
requiring tests which he has already 
performed and reported under the dis-
charge monitoring requirements of his 
NPDES permit. 

(iv) The requirements of parts i and 
iii of this section that an applicant 
must provide quantitative data or esti-
mates of certain pollutants do not 
apply to pollutants present in a dis-
charge solely as a result of their pres-
ence in intake water. However, an ap-
plicant must report such pollutants as 
present. Net credit may be provided for 
the presence of pollutants in intake 
water if the requirements of § 122.45(g) 
are met. 

(5) Flow. A description of the fre-
quency of flow and duration of any sea-
sonal or intermittent discharge (except 
for stormwater runoff, leaks, or spills). 

(6) Treatment system. A brief descrip-
tion of any system used or to be used. 

(7) Optional information. Any addi-
tional information the applicant wish-
es to be considered, such as influent 
data for the purpose of obtaining ‘‘net’’ 
credits pursuant to § 122.45(g). 

(8) Certification. Signature of certi-
fying official under § 122.22. 

(i) Application requirements for new 
and existing concentrated animal feeding 
operations and aquatic animal production 
facilities. New and existing con-
centrated animal feeding operations 
(defined in § 122.23) and concentrated 
aquatic animal production facilities 
(defined in § 122.24) shall provide the 
following information to the Director, 
using the application form provided by 
the Director: 

(1) For concentrated animal feeding 
operations: 

(i) The name of the owner or oper-
ator; 
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(ii) The facility location and mailing 
addresses; 

(iii) Latitude and longitude of the 
production area (entrance to produc-
tion area); 

(iv) A topographic map of the geo-
graphic area in which the CAFO is lo-
cated showing the specific location of 
the production area, in lieu of the re-
quirements of paragraph (f)(7) of this 
section; 

(v) Specific information about the 
number and type of animals, whether 
in open confinement or housed under 
roof (beef cattle, broilers, layers, swine 
weighing 55 pounds or more, swine 
weighing less than 55 pounds, mature 
dairy cows, dairy heifers, veal calves, 
sheep and lambs, horses, ducks, tur-
keys, other); 

(vi) The type of containment and 
storage (anaerobic lagoon, roofed stor-
age shed, storage ponds, underfloor 
pits, above ground storage tanks, below 
ground storage tanks, concrete pad, 
impervious soil pad, other) and total 
capacity for manure, litter, and process 
wastewater storage(tons/gallons); 

(vii) The total number of acres under 
control of the applicant available for 
land application of manure, litter, or 
process wastewater; 

(viii) Estimated amounts of manure, 
litter, and process wastewater gen-
erated per year (tons/gallons); 

(ix) Estimated amounts of manure, 
litter and process wastewater trans-
ferred to other persons per year (tons/ 
gallons); and 

(x) A nutrient management plan that 
at a minimum satisfies the require-
ments specified in § 122.42(e), including, 
for all CAFOs subject to 40 CFR part 
412, subpart C or subpart D, the re-
quirements of 40 CFR 412.4(c), as appli-
cable. 

(2) For concentrated aquatic animal 
production facilities: 

(i) The maximum daily and average 
monthly flow from each outfall. 

(ii) The number of ponds, raceways, 
and similar structures. 

(iii) The name of the receiving water 
and the source of intake water. 

(iv) For each species of aquatic ani-
mals, the total yearly and maximum 
harvestable weight. 

(v) The calendar month of maximum 
feeding and the total mass of food fed 
during that month. 

(j) Application requirements for new 
and existing POTWs. Unless otherwise 
indicated, all POTWs and other dis-
chargers designated by the Director 
must provide, at a minimum, the infor-
mation in this paragraph to the Direc-
tor, using Form 2A or another applica-
tion form provided by the Director. 
Permit applicants must submit all in-
formation available at the time of per-
mit application. The information may 
be provided by referencing information 
previously submitted to the Director. 
The Director may waive any require-
ment of this paragraph if he or she has 
access to substantially identical infor-
mation. The Director may also waive 
any requirement of this paragraph that 
is not of material concern for a specific 
permit, if approved by the Regional Ad-
ministrator. The waiver request to the 
Regional Administrator must include 
the State’s justification for the waiver. 
A Regional Administrator’s dis-
approval of a State’s proposed waiver 
does not constitute final Agency ac-
tion, but does provide notice to the 
State and permit applicant(s) that EPA 
may object to any State-issued permit 
issued in the absence of the required 
information. 

(1) Basic application information. All 
applicants must provide the following 
information: 

(i) Facility information. Name, mailing 
address, and location of the facility for 
which the application is submitted; 

(ii) Applicant information. Name, 
mailing address, and telephone number 
of the applicant, and indication as to 
whether the applicant is the facility’s 
owner, operator, or both; 

(iii) Existing environmental permits. 
Identification of all environmental per-
mits or construction approvals re-
ceived or applied for (including dates) 
under any of the following programs: 

(A) Hazardous Waste Management 
program under the Resource Conserva-
tion and Recovery Act (RCRA), Sub-
part C; 

(B) Underground Injection Control 
program under the Safe Drinking 
Water Act (SDWA); 

(C) NPDES program under Clean 
Water Act (CWA); 
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(D) Prevention of Significant Dete-
rioration (PSD) program under the 
Clean Air Act; 

(E) Nonattainment program under 
the Clean Air Act; 

(F) National Emission Standards for 
Hazardous Air Pollutants (NESHAPS) 
preconstruction approval under the 
Clean Air Act; 

(G) Ocean dumping permits under the 
Marine Protection Research and Sanc-
tuaries Act; 

(H) Dredge or fill permits under sec-
tion 404 of the CWA; and 

(I) Other relevant environmental per-
mits, including State permits; 

(iv) Population. The name and popu-
lation of each municipal entity served 
by the facility, including unincor-
porated connector districts. Indicate 
whether each municipal entity owns or 
maintains the collection system and 
whether the collection system is sepa-
rate sanitary or combined storm and 
sanitary, if known; 

(v) Indian country. Information con-
cerning whether the facility is located 
in Indian country and whether the fa-
cility discharges to a receiving stream 
that flows through Indian country; 

(vi) Flow rate. The facility’s design 
flow rate (the wastewater flow rate the 
plant was built to handle), annual aver-
age daily flow rate, and maximum 
daily flow rate for each of the previous 
3 years; 

(vii) Collection system. Identification 
of type(s) of collection system(s) used 
by the treatment works (i.e., separate 
sanitary sewers or combined storm and 
sanitary sewers) and an estimate of the 
percent of sewer line that each type 
comprises; and 

(viii) Outfalls and other discharge or 
disposal methods. The following infor-
mation for outfalls to waters of the 
United States and other discharge or 
disposal methods: 

(A) For effluent discharges to waters 
of the United States, the total number 
and types of outfalls (e.g, treated efflu-
ent, combined sewer overflows, by-
passes, constructed emergency over-
flows); 

(B) For wastewater discharged to sur-
face impoundments: 

(1) The location of each surface im-
poundment; 

(2) The average daily volume dis-
charged to each surface impoundment; 
and 

(3) Whether the discharge is contin-
uous or intermittent; 

(C) For wastewater applied to the 
land: 

(1) The location of each land applica-
tion site; 

(2) The size of each land application 
site, in acres; 

(3) The average daily volume applied 
to each land application site, in gallons 
per day; and 

(4) Whether land application is con-
tinuous or intermittent; 

(D) For effluent sent to another facil-
ity for treatment prior to discharge: 

(1) The means by which the effluent 
is transported; 

(2) The name, mailing address, con-
tact person, and phone number of the 
organization transporting the dis-
charge, if the transport is provided by 
a party other than the applicant; 

(3) The name, mailing address, con-
tact person, phone number, and NPDES 
permit number (if any) of the receiving 
facility; and 

(4) The average daily flow rate from 
this facility into the receiving facility, 
in millions of gallons per day; and 

(E) For wastewater disposed of in a 
manner not included in paragraphs 
(j)(1)(viii)(A) through (D) of this sec-
tion (e.g., underground percolation, un-
derground injection): 

(1) A description of the disposal 
method, including the location and size 
of each disposal site, if applicable; 

(2) The annual average daily volume 
disposed of by this method, in gallons 
per day; and 

(3) Whether disposal through this 
method is continuous or intermittent; 

(2) Additional Information. All appli-
cants with a design flow greater than 
or equal to 0.1 mgd must provide the 
following information: 

(i) Inflow and infiltration. The current 
average daily volume of inflow and in-
filtration, in gallons per day, and steps 
the facility is taking to minimize in-
flow and infiltration; 

(ii) Topographic map. A topographic 
map (or other map if a topographic 
map is unavailable) extending at least 
one mile beyond property boundaries of 
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the treatment plant, including all unit 
processes, and showing: 

(A) Treatment plant area and unit 
processes; 

(B) The major pipes or other struc-
tures through which wastewater enters 
the treatment plant and the pipes or 
other structures through which treated 
wastewater is discharged from the 
treatment plant. Include outfalls from 
bypass piping, if applicable; 

(C) Each well where fluids from the 
treatment plant are injected under-
ground; 

(D) Wells, springs, and other surface 
water bodies listed in public records or 
otherwise known to the applicant with-
in 1⁄4 mile of the treatment works’ 
property boundaries; 

(E) Sewage sludge management fa-
cilities (including on-site treatment, 
storage, and disposal sites); and 

(F) Location at which waste classi-
fied as hazardous under RCRA enters 
the treatment plant by truck, rail, or 
dedicated pipe; 

(iii) Process flow diagram or schematic. 
(A) A diagram showing the processes of 
the treatment plant, including all by-
pass piping and all backup power 
sources or redundancy in the system. 
This includes a water balance showing 
all treatment units, including disinfec-
tion, and showing daily average flow 
rates at influent and discharge points, 
and approximate daily flow rates be-
tween treatment units; and 

(B) A narrative description of the 
diagram; and 

(iv) Scheduled improvements, schedules 
of implementation. The following infor-
mation regarding scheduled improve-
ments: 

(A) The outfall number of each out-
fall affected; 

(B) A narrative description of each 
required improvement; 

(C) Scheduled or actual dates of com-
pletion for the following: 

(1) Commencement of construction; 
(2) Completion of construction; 
(3) Commencement of discharge; and 
(4) Attainment of operational level; 
(D) A description of permits and 

clearances concerning other Federal 
and/or State requirements; 

(3) Information on effluent discharges. 
Each applicant must provide the fol-
lowing information for each outfall, in-

cluding bypass points, through which 
effluent is discharged, as applicable: 

(i) Description of outfall. The fol-
lowing information about each outfall: 

(A) Outfall number; 
(B) State, county, and city or town in 

which outfall is located; 
(C) Latitude and longitude, to the 

nearest second; 
(D) Distance from shore and depth 

below surface; 
(E) Average daily flow rate, in mil-

lion gallons per day; 
(F) The following information for 

each outfall with a seasonal or periodic 
discharge: 

(1) Number of times per year the dis-
charge occurs; 

(2) Duration of each discharge; 
(3) Flow of each discharge; and 
(4) Months in which discharge occurs; 

and 
(G) Whether the outfall is equipped 

with a diffuser and the type (e.g., high- 
rate) of diffuser used; 

(ii) Description of receiving waters. The 
following information (if known) for 
each outfall through which effluent is 
discharged to waters of the United 
States: 

(A) Name of receiving water; 
(B) Name of watershed/river/stream 

system and United States Soil Con-
servation Service 14-digit watershed 
code; 

(C) Name of State Management/River 
Basin and United States Geological 
Survey 8-digit hydrologic cataloging 
unit code; and 

(D) Critical flow of receiving stream 
and total hardness of receiving stream 
at critical low flow (if applicable); 

(iii) Description of treatment. The fol-
lowing information describing the 
treatment provided for discharges from 
each outfall to waters of the United 
States: 

(A) The highest level of treatment 
(e.g., primary, equivalent to secondary, 
secondary, advanced, other) that is 
provided for the discharge for each out-
fall and: 

(1) Design biochemical oxygen de-
mand (BOD5 or CBOD5) removal (per-
cent); 

(2) Design suspended solids (SS) re-
moval (percent); and, where applicable, 

(3) Design phosphorus (P) removal 
(percent); 
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(4) Design nitrogen (N) removal (per-
cent); and 

(5) Any other removals that an ad-
vanced treatment system is designed to 
achieve. 

(B) A description of the type of dis-
infection used, and whether the treat-
ment plant dechlorinates (if disinfec-
tion is accomplished through 
chlorination); 

(4) Effluent monitoring for specific pa-
rameters. (i) As provided in paragraphs 
(j)(4)(ii) through (x) of this section, all 
applicants must submit to the Director 
effluent monitoring information for 
samples taken from each outfall 
through which effluent is discharged to 
waters of the United States, except for 
CSOs. The Director may allow appli-
cants to submit sampling data for only 
one outfall on a case-by-case basis, 
where the applicant has two or more 
outfalls with substantially identical ef-
fluent. The Director may also allow ap-
plicants to composite samples from one 
or more outfalls that discharge into 
the same mixing zone; 

(ii) All applicants must sample and 
analyze for the pollutants listed in Ap-
pendix J, Table 1A of this part; 

(iii) All applicants with a design flow 
greater than or equal to 0.1 mgd must 
sample and analyze for the pollutants 
listed in Appendix J, Table 1 of this 
part. Facilities that do not use chlo-
rine for disinfection, do not use chlo-
rine elsewhere in the treatment proc-
ess, and have no reasonable potential 
to discharge chlorine in their effluent 
may delete chlorine from Table 1; 

(iv) The following applicants must 
sample and analyze for the pollutants 
listed in Appendix J, Table 2 of this 
part, and for any other pollutants for 
which the State or EPA have estab-
lished water quality standards applica-
ble to the receiving waters: 

(A) All POTWs with a design flow 
rate equal to or greater than one mil-
lion gallons per day; 

(B) All POTWs with approved 
pretreatment programs or POTWs re-
quired to develop a pretreatment pro-
gram; 

(C) Other POTWs, as required by the 
Director; 

(v) The Director should require sam-
pling for additional pollutants, as ap-
propriate, on a case-by-case basis; 

(vi) Applicants must provide data 
from a minimum of three samples 
taken within four and one-half years 
prior to the date of the permit applica-
tion. Samples must be representative 
of the seasonal variation in the dis-
charge from each outfall. Existing data 
may be used, if available, in lieu of 
sampling done solely for the purpose of 
this application. The Director should 
require additional samples, as appro-
priate, on a case-by-case basis. 

(vii) All existing data for pollutants 
specified in paragraphs (j)(4)(ii) 
through (v) of this section that is col-
lected within four and one-half years of 
the application must be included in the 
pollutant data summary submitted by 
the applicant. If, however, the appli-
cant samples for a specific pollutant on 
a monthly or more frequent basis, it is 
only necessary, for such pollutant, to 
summarize all data collected within 
one year of the application. 

(viii) Applicants must collect sam-
ples of effluent and analyze such sam-
ples for pollutants in accordance with 
analytical methods approved under 40 
CFR Part 136 unless an alternative is 
specified in the existing NPDES per-
mit. When analysis of pH, temperature, 
cyanide, total phenols, residual chlo-
rine, oil and grease, fecal coliform (in-
cluding E. coli), or volatile organics is 
required in paragraphs (j)(4)(ii) through 
(iv) of this section, grab samples must 
be collected for those pollutants. For 
all other pollutants, 24-hour composite 
samples must be used. For a composite 
sample, only one analysis of the com-
posite of aliquots is required. 

(ix) The effluent monitoring data 
provided must include at least the fol-
lowing information for each parameter: 

(A) Maximum daily discharge, ex-
pressed as concentration or mass, 
based upon actual sample values; 

(B) Average daily discharge for all 
samples, expressed as concentration or 
mass, and the number of samples used 
to obtain this value; 

(C) The analytical method used; and 
(D) The threshold level (i.e., method 

detection limit, minimum level, or 
other designated method endpoints) for 
the analytical method used. 

(x) Unless otherwise required by the 
Director, metals must be reported as 
total recoverable. 
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(5) Effluent monitoring for whole efflu-
ent toxicity. (i) All applicants must pro-
vide an identification of any whole ef-
fluent toxicity tests conducted during 
the four and one-half years prior to the 
date of the application on any of the 
applicant’s discharges or on any receiv-
ing water near the discharge. 

(ii) As provided in paragraphs 
(j)(5)(iii)–(ix) of this section, the fol-
lowing applicants must submit to the 
Director the results of valid whole ef-
fluent toxicity tests for acute or chron-
ic toxicity for samples taken from each 
outfall through which effluent is dis-
charged to surface waters, except for 
combined sewer overflows: 

(A) All POTWs with design flow rates 
greater than or equal to one million 
gallons per day; 

(B) All POTWs with approved 
pretreatment programs or POTWs re-
quired to develop a pretreatment pro-
gram; 

(C) Other POTWs, as required by the 
Director, based on consideration of the 
following factors: 

(1) The variability of the pollutants 
or pollutant parameters in the POTW 
effluent (based on chemical-specific in-
formation, the type of treatment plant, 
and types of industrial contributors); 

(2) The ratio of effluent flow to re-
ceiving stream flow; 

(3) Existing controls on point or non- 
point sources, including total max-
imum daily load calculations for the 
receiving stream segment and the rel-
ative contribution of the POTW; 

(4) Receiving stream characteristics, 
including possible or known water 
quality impairment, and whether the 
POTW discharges to a coastal water, 
one of the Great Lakes, or a water des-
ignated as an outstanding natural re-
source water; or 

(5) Other considerations (including, 
but not limited to, the history of toxic 
impacts and compliance problems at 
the POTW) that the Director deter-
mines could cause or contribute to ad-
verse water quality impacts. 

(iii) Where the POTW has two or 
more outfalls with substantially iden-
tical effluent discharging to the same 
receiving stream segment, the Director 
may allow applicants to submit whole 
effluent toxicity data for only one out-
fall on a case-by-case basis. The Direc-

tor may also allow applicants to com-
posite samples from one or more out-
falls that discharge into the same mix-
ing zone. 

(iv) Each applicant required to per-
form whole effluent toxicity testing 
pursuant to paragraph (j)(5)(ii) of this 
section must provide: 

(A) Results of a minimum of four 
quarterly tests for a year, from the 
year preceding the permit application; 
or 

(B) Results from four tests performed 
at least annually in the four and one 
half year period prior to the applica-
tion, provided the results show no ap-
preciable toxicity using a safety factor 
determined by the permitting author-
ity. 

(v) Applicants must conduct tests 
with multiple species (no less than two 
species; e.g., fish, invertebrate, plant), 
and test for acute or chronic toxicity, 
depending on the range of receiving 
water dilution. EPA recommends that 
applicants conduct acute or chronic 
testing based on the following dilu-
tions: 

(A) Acute toxicity testing if the dilu-
tion of the effluent is greater than 
1000:1 at the edge of the mixing zone; 

(B) Acute or chronic toxicity testing 
if the dilution of the effluent is be-
tween 100:1 and 1000:1 at the edge of the 
mixing zone. Acute testing may be 
more appropriate at the higher end of 
this range (1000:1), and chronic testing 
may be more appropriate at the lower 
end of this range (100:1); and 

(C) Chronic testing if the dilution of 
the effluent is less than 100:1 at the 
edge of the mixing zone. 

(vi) Each applicant required to per-
form whole effluent toxicity testing 
pursuant to paragraph (j)(5)(ii) of this 
section must provide the number of 
chronic or acute whole effluent tox-
icity tests that have been conducted 
since the last permit reissuance. 

(vii) Applicants must provide the re-
sults using the form provided by the 
Director, or test summaries if avail-
able and comprehensive, for each whole 
effluent toxicity test conducted pursu-
ant to paragraph (j)(5)(ii) of this sec-
tion for which such information has 
not been reported previously to the Di-
rector. 
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(viii) Whole effluent toxicity testing 
conducted pursuant to paragraph 
(j)(5)(ii) of this section must be con-
ducted using methods approved under 
40 CFR part 136. West coast facilities in 
Washington, Oregon, California, Alas-
ka, Hawaii, and the Pacific Territories 
are exempted from 40 CFR part 136 
chronic methods and must use alter-
native guidance as directed by the per-
mitting authority. 

(ix) For whole effluent toxicity data 
submitted to the Director within four 
and one-half years prior to the date of 
the application, applicants must pro-
vide the dates on which the data were 
submitted and a summary of the re-
sults. 

(x) Each POTW required to perform 
whole effluent toxicity testing pursu-
ant to paragraph (j)(5)(ii) of this sec-
tion must provide any information on 
the cause of toxicity and written de-
tails of any toxicity reduction evalua-
tion conducted, if any whole effluent 
toxicity test conducted within the past 
four and one-half years revealed tox-
icity. 

(6) Industrial discharges. Applicants 
must submit the following information 
about industrial discharges to the 
POTW: 

(i) Number of significant industrial 
users (SIUs) and categorical industrial 
users (CIUs) discharging to the POTW; 
and 

(ii) POTWs with one or more SIUs 
shall provide the following information 
for each SIU, as defined at 40 CFR 
403.3(v), that discharges to the POTW: 

(A) Name and mailing address; 
(B) Description of all industrial proc-

esses that affect or contribute to the 
SIU’s discharge; 

(C) Principal products and raw mate-
rials of the SIU that affect or con-
tribute to the SIU’s discharge; 

(D) Average daily volume of waste-
water discharged, indicating the 
amount attributable to process flow 
and non-process flow; 

(E) Whether the SIU is subject to 
local limits; 

(F) Whether the SIU is subject to cat-
egorical standards, and if so, under 
which category(ies) and sub-
category(ies); and 

(G) Whether any problems at the 
POTW (e.g., upsets, pass through, in-

terference) have been attributed to the 
SIU in the past four and one-half years. 

(iii) The information required in 
paragraphs (j)(6)(i) and (ii) of this sec-
tion may be waived by the Director for 
POTWs with pretreatment programs if 
the applicant has submitted either of 
the following that contain information 
substantially identical to that required 
in paragraphs (j)(6)(i) and (ii) of this 
section. 

(A) An annual report submitted with-
in one year of the application; or 

(B) A pretreatment program; 
(7) Discharges from hazardous waste 

generators and from waste cleanup or re-
mediation sites. POTWs receiving Re-
source Conservation and Recovery Act 
(RCRA), Comprehensive Environ-
mental Response, Compensation, and 
Liability Act (CERCLA), or RCRA Cor-
rective Action wastes or wastes gen-
erated at another type of cleanup or re-
mediation site must provide the fol-
lowing information: 

(i) If the POTW receives, or has been 
notified that it will receive, by truck, 
rail, or dedicated pipe any wastes that 
are regulated as RCRA hazardous 
wastes pursuant to 40 CFR part 261, the 
applicant must report the following: 

(A) The method by which the waste is 
received (i.e., whether by truck, rail, or 
dedicated pipe); and 

(B) The hazardous waste number and 
amount received annually of each haz-
ardous waste; 

(ii) If the POTW receives, or has been 
notified that it will receive, 
wastewaters that originate from reme-
dial activities, including those under-
taken pursuant to CERCLA and sec-
tions 3004(u) or 3008(h) of RCRA, the ap-
plicant must report the following: 

(A) The identity and description of 
the site(s) or facility(ies) at which the 
wastewater originates; 

(B) The identities of the wastewater’s 
hazardous constituents, as listed in Ap-
pendix VIII of part 261 of this chapter; 
if known; and 

(C) The extent of treatment, if any, 
the wastewater receives or will receive 
before entering the POTW; 

(iii) Applicants are exempt from the 
requirements of paragraph (j)(7)(ii) of 
this section if they receive no more 
than fifteen kilograms per month of 
hazardous wastes, unless the wastes are 
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acute hazardous wastes as specified in 
40 CFR 261.30(d) and 261.33(e). 

(8) Combined sewer overflows. Each ap-
plicant with combined sewer systems 
must provide the following informa-
tion: 

(i) Combined sewer system information. 
The following information regarding 
the combined sewer system: 

(A) System map. A map indicating the 
location of the following: 

(1) All CSO discharge points; 
(2) Sensitive use areas potentially af-

fected by CSOs (e.g., beaches, drinking 
water supplies, shellfish beds, sensitive 
aquatic ecosystems, and outstanding 
national resource waters); and 

(3) Waters supporting threatened and 
endangered species potentially affected 
by CSOs; and 

(B) System diagram. A diagram of the 
combined sewer collection system that 
includes the following information: 

(1) The location of major sewer trunk 
lines, both combined and separate sani-
tary; 

(2) The locations of points where sep-
arate sanitary sewers feed into the 
combined sewer system; 

(3) In-line and off-line storage struc-
tures; 

(4) The locations of flow-regulating 
devices; and 

(5) The locations of pump stations; 
(ii) Information on CSO outfalls. The 

following information for each CSO 
discharge point covered by the permit 
application: 

(A) Description of outfall. The fol-
lowing information on each outfall: 

(1) Outfall number; 
(2) State, county, and city or town in 

which outfall is located; 
(3) Latitude and longitude, to the 

nearest second; and 
(4) Distance from shore and depth 

below surface; 
(5) Whether the applicant monitored 

any of the following in the past year 
for this CSO: 

(i) Rainfall; 
(ii) CSO flow volume; 
(iii) CSO pollutant concentrations; 
(iv) Receiving water quality; 
(v) CSO frequency; and 
(6) The number of storm events mon-

itored in the past year; 

(B) CSO events. The following infor-
mation about CSO overflows from each 
outfall: 

(1) The number of events in the past 
year; 

(2) The average duration per event, if 
available; 

(3) The average volume per CSO 
event, if available; and 

(4) The minimum rainfall that caused 
a CSO event, if available, in the last 
year; 

(C) Description of receiving waters. The 
following information about receiving 
waters: 

(1) Name of receiving water; 
(2) Name of watershed/stream system 

and the United States Soil Conserva-
tion Service watershed (14-digit) code 
(if known); and 

(3) Name of State Management/River 
Basin and the United States Geological 
Survey hydrologic cataloging unit (8- 
digit) code (if known); and 

(D) CSO operations. A description of 
any known water quality impacts on 
the receiving water caused by the CSO 
(e.g., permanent or intermittent beach 
closings, permanent or intermittent 
shellfish bed closings, fish kills, fish 
advisories, other recreational loss, or 
exceedance of any applicable State 
water quality standard); 

(9) Contractors. All applicants must 
provide the name, mailing address, 
telephone number, and responsibilities 
of all contractors responsible for any 
operational or maintenance aspects of 
the facility; and 

(10) Signature. All applications must 
be signed by a certifying official in 
compliance with § 122.22. 

(k) Application requirements for new 
sources and new discharges. New manu-
facturing, commercial, mining and sil-
vicultural dischargers applying for 
NPDES permits (except for new dis-
charges of facilities subject to the re-
quirements of paragraph (h) of this sec-
tion or new discharges of storm water 
associated with industrial activity 
which are subject to the requirements 
of § 122.26(c)(1) and this section (except 
as provided by § 122.26(c)(1)(ii)) shall 
provide the following information to 
the Director, using the application 
forms provided by the Director: 

(1) Expected outfall location. The lati-
tude and longitude to the nearest 15 
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seconds and the name of the receiving 
water. 

(2) Discharge dates. The expected date 
of commencement of discharge. 

(3) Flows, sources of pollution, and 
treatment technologies—(i) Expected 
treatment of wastewater. Description of 
the treatment that the wastewater will 
receive, along with all operations con-
tributing wastewater to the effluent, 
average flow contributed by each oper-
ation, and the ultimate disposal of any 
solid or liquid wastes not discharged. 

(ii) Line drawing. A line drawing of 
the water flow through the facility 
with a water balance as described in 
§ 122.21(g)(2). 

(iii) Intermittent flows. If any of the 
expected discharges will be intermit-
tent or seasonal, a description of the 
frequency, duration and maximum 
daily flow rate of each discharge occur-
rence (except for stormwater runoff, 
spillage, or leaks). 

(4) Production. If a new source per-
formance standard promulgated under 
section 306 of CWA or an effluent limi-
tation guideline applies to the appli-
cant and is expressed in terms of pro-
duction (or other measure of oper-
ation), a reasonable measure of the ap-
plicant’s expected actual production 
reported in the units used in the appli-
cable effluent guideline or new source 
performance standard as required by 
§ 122.45(b)(2) for each of the first three 
years. Alternative estimates may also 
be submitted if production is likely to 
vary. 

(5) Effluent characteristics. The re-
quirements in paragraphs (h)(4)(i), (ii), 
and (iii) of this section that an appli-
cant must provide estimates of certain 
pollutants expected to be present do 
not apply to pollutants present in a 
discharge solely as a result of their 
presence in intake water; however, an 
applicant must report such pollutants 
as present. Net credits may be provided 
for the presence of pollutants in intake 
water if the requirements of § 122.45(g) 
are met. All levels (except for dis-
charge flow, temperature, and pH) 
must be estimated as concentration 
and as total mass. 

(i) Each applicant must report esti-
mated daily maximum, daily average, 
and source of information for each out-
fall for the following pollutants or pa-

rameters. The Director may waive the 
reporting requirements for any of these 
pollutants and parameters if the appli-
cant submits a request for such a waiv-
er before or with his application which 
demonstrates that information ade-
quate to support issuance of the permit 
can be obtained through less stringent 
reporting requirements. 

(A) Biochemical Oxygen Demand 
(BOD). 

(B) Chemical Oxygen Demand (COD). 
(C) Total Organic Carbon (TOC). 
(D) Total Suspended Solids (TSS). 
(E) Flow. 
(F) Ammonia (as N). 
(G) Temperature (winter and sum-

mer). 
(H) pH. 
(ii) Each applicant must report esti-

mated daily maximum, daily average, 
and source of information for each out-
fall for the following pollutants, if the 
applicant knows or has reason to be-
lieve they will be present or if they are 
limited by an effluent limitation guide-
line or new source performance stand-
ard either directly or indirectly 
through limitations on an indicator 
pollutant: all pollutants in table IV of 
appendix D of part 122 (certain conven-
tional and nonconventional pollut-
ants). 

(iii) Each applicant must report esti-
mated daily maximum, daily average 
and source of information for the fol-
lowing pollutants if he knows or has 
reason to believe that they will be 
present in the discharges from any out-
fall: 

(A) The pollutants listed in table III 
of appendix D (the toxic metals, in the 
discharge from any outfall: Total cya-
nide, and total phenols); 

(B) The organic toxic pollutants in 
table II of appendix D (except bis 
(chloromethyl) ether, 
dichlorofluoromethane and 
trichlorofluoromethane). This require-
ment is waived for applicants with ex-
pected gross sales of less than $100,000 
per year for the next three years, and 
for coal mines with expected average 
production of less than 100,000 tons of 
coal per year. 

(iv) The applicant is required to re-
port that 2,3,7,8 Tetrachlorodibenzo-P- 
Dioxin (TCDD) may be discharged if he 
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uses or manufactures one of the fol-
lowing compounds, or if he knows or 
has reason to believe that TCDD will or 
may be present in an effluent: 

(A) 2,4,5-trichlorophenoxy acetic acid 
(2,4,5-T) (CAS #93–76–5); 

(B) 2-(2,4,5-trichlorophenoxy) pro-
panoic acid (Silvex, 2,4,5-TP) (CAS #93– 
72–1); 

(C) 2-(2,4,5-trichlorophenoxy) ethyl 
2,2-dichloropropionate (Erbon) (CAS 
#136–25–4); 

(D) 0,0-dimethyl 0-(2,4,5- 
trichlorophenyl) phosphorothioate 
(Ronnel) (CAS #299–84–3); 

(E) 2,4,5-trichlorophenol (TCP) (CAS 
#95–95–4); or 

(F) Hexachlorophene (HCP) (CAS #70– 
30–4); 

(v) Each applicant must report any 
pollutants listed in table V of appendix 
D (certain hazardous substances) if he 
believes they will be present in any 
outfall (no quantitative estimates are 
required unless they are already avail-
able). 

(vi) No later than two years after the 
commencement of discharge from the 
proposed facility, the applicant is re-
quired to complete and submit Items V 
and VI of NPDES application Form 2c 
(see § 122.21(g)). However, the applicant 
need not complete those portions of 
Item V requiring tests which he has al-
ready performed and reported under 
the discharge monitoring requirements 
of his NPDES permit. 

(6) Engineering Report. Each applicant 
must report the existence of any tech-
nical evaluation concerning his waste-
water treatment, along with the name 
and location of similar plants of which 
he has knowledge. 

(7) Other information. Any optional in-
formation the permittee wishes to have 
considered. 

(8) Certification. Signature of certi-
fying official under § 122.22. 

(l) Special provisions for applications 
from new sources. (1) The owner or oper-
ator of any facility which may be a 
new source (as defined in § 122.2 ) and 
which is located in a State without an 
approved NPDES program must com-
ply with the provisions of this para-
graph (l)(1). 

(2)(i) Before beginning any on-site 
construction as defined in § 122.29, the 
owner or operator of any facility which 

may be a new source must submit in-
formation to the Regional Adminis-
trator so that he or she can determine 
if the facility is a new source. The Re-
gional Administrator may request any 
additional information needed to deter-
mine whether the facility is a new 
source. 

(ii) The Regional Administrator shall 
make an initial determination whether 
the facility is a new source within 30 
days of receiving all necessary infor-
mation under paragraph (l)(2)(i) of this 
section. 

(3) The Regional Administrator shall 
issue a public notice in accordance 
with § 124.10 of this chapter of the new 
source determination under paragraph 
(l)(2) of this section. If the Regional 
Administrator has determined that the 
facility is a new source, the notice 
shall state that the applicant must 
comply with the environmental review 
requirements of 40 CFR 6.600 through 
6.607. 

(4) Any interested party may chal-
lenge the Regional Administrator’s ini-
tial new source determination by re-
questing review of the determination 
under § 124.19 of this chapter within 30 
days of the public notice of the initial 
determination. If all interested parties 
agree, the Environmental Appeals 
Board may defer review until after a 
final permit decision is made, and con-
solidate review of the determination 
with any review of the permit decision. 

(m) Variance requests by non-POTWs. 
A discharger which is not a publicly 
owned treatment works (POTW) may 
request a variance from otherwise ap-
plicable effluent limitations under any 
of the following statutory or regu-
latory provisions within the times 
specified in this paragraph: 

(1) Fundamentally different factors. (i) 
A request for a variance based on the 
presence of ‘‘fundamentally different 
factors’’ from those on which the efflu-
ent limitations guideline was based 
shall be filed as follows: 

(A) For a request from best prac-
ticable control technology currently 
available (BPT), by the close of the 
public comment period under § 124.10. 

(B) For a request from best available 
technology economically achievable 
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(BAT) and/or best conventional pollut-
ant control technology (BCT), by no 
later than: 

(1) July 3, 1989, for a request based on 
an effluent limitation guideline pro-
mulgated before February 4, 1987, to 
the extent July 3, 1989 is not later than 
that provided under previously promul-
gated regulations; or 

(2) 180 days after the date on which 
an effluent limitation guideline is pub-
lished in the FEDERAL REGISTER for a 
request based on an effluent limitation 
guideline promulgated on or after Feb-
ruary 4, 1987. 

(ii) The request shall explain how the 
requirements of the applicable regu-
latory and/or statutory criteria have 
been met. 

(2) Non-conventional pollutants. A re-
quest for a variance from the BAT re-
quirements for CWA section 301(b)(2)(F) 
pollutants (commonly called ‘‘non-con-
ventional’’ pollutants) pursuant to sec-
tion 301(c) of CWA because of the eco-
nomic capability of the owner or oper-
ator, or pursuant to section 301(g) of 
the CWA (provided however that a 
§ 301(g) variance may only be requested 
for ammonia; chlorine; color; iron; 
total phenols (4AAP) (when determined 
by the Administrator to be a pollutant 
covered by section 301(b)(2)(F)) and any 
other pollutant which the Adminis-
trator lists under section 301(g)(4) of 
the CWA) must be made as follows: 

(i) For those requests for a variance 
from an effluent limitation based upon 
an effluent limitation guideline by: 

(A) Submitting an initial request to 
the Regional Administrator, as well as 
to the State Director if applicable, 
stating the name of the discharger, the 
permit number, the outfall number(s), 
the applicable effluent guideline, and 
whether the discharger is requesting a 
section 301(c) or section 301(g) modi-
fication or both. This request must 
have been filed not later than: 

(1) September 25, 1978, for a pollutant 
which is controlled by a BAT effluent 
limitation guideline promulgated be-
fore December 27, 1977; or 

(2) 270 days after promulgation of an 
applicable effluent limitation guideline 
for guidelines promulgated after De-
cember 27, 1977; and 

(B) Submitting a completed request 
no later than the close of the public 

comment period under § 124.10 dem-
onstrating that the requirements of 
§ 124.13 and the applicable requirements 
of part 125 have been met. Notwith-
standing this provision, the complete 
application for a request under section 
301(g) shall be filed 180 days before EPA 
must make a decision (unless the Re-
gional Division Director establishes a 
shorter or longer period). 

(ii) For those requests for a variance 
from effluent limitations not based on 
effluent limitation guidelines, the re-
quest need only comply with paragraph 
(m)(2)(i)(B) of this section and need not 
be preceded by an initial request under 
paragraph (m)(2)(i)(A) of this section. 

(3)–(4) [Reserved] 
(5) Water quality related effluent limita-

tions. A modification under section 
302(b)(2) of requirements under section 
302(a) for achieving water quality re-
lated effluent limitations may be re-
quested no later than the close of the 
public comment period under § 124.10 on 
the permit from which the modifica-
tion is sought. 

(6) Thermal discharges. A variance 
under CWA section 316(a) for the ther-
mal component of any discharge must 
be filed with a timely application for a 
permit under this section, except that 
if thermal effluent limitations are es-
tablished under CWA section 402(a)(1) 
or are based on water quality standards 
the request for a variance may be filed 
by the close of the public comment pe-
riod under § 124.10. A copy of the re-
quest as required under 40 CFR part 
125, subpart H, shall be sent simulta-
neously to the appropriate State or 
interstate certifying agency as re-
quired under 40 CFR part 125. (See 
§ 124.65 for special procedures for sec-
tion 316(a) thermal variances.) 

(n) Variance requests by POTWs. A dis-
charger which is a publicly owned 
treatment works (POTW) may request 
a variance from otherwise applicable 
effluent limitations under any of the 
following statutory provisions as speci-
fied in this paragraph: 

(1) Discharges into marine waters. A re-
quest for a modification under CWA 
section 301(h) of requirements of CWA 
section 301(b)(1)(B) for discharges into 
marine waters must be filed in accord-
ance with the requirements of 40 CFR 
part 125, subpart G. 
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(2) [Reserved] 
(3) Water quality based effluent limita-

tion. A modification under CWA section 
302(b)(2) of the requirements under sec-
tion 302(a) for achieving water quality 
based effluent limitations shall be re-
quested no later than the close of the 
public comment period under § 124.10 on 
the permit from which the modifica-
tion is sought. 

(o) Expedited variance procedures and 
time extensions. (1) Notwithstanding the 
time requirements in paragraphs (m) 
and (n) of this section, the Director 
may notify a permit applicant before a 
draft permit is issued under § 124.6 that 
the draft permit will likely contain 
limitations which are eligible for 
variances. In the notice the Director 
may require the applicant as a condi-
tion of consideration of any potential 
variance request to submit a request 
explaining how the requirements of 
part 125 applicable to the variance have 
been met and may require its submis-
sion within a specified reasonable time 
after receipt of the notice. The notice 
may be sent before the permit applica-
tion has been submitted. The draft or 
final permit may contain the alter-
native limitations which may become 
effective upon final grant of the vari-
ance. 

(2) A discharger who cannot file a 
timely complete request required 
under paragraph (m)(2)(i)(B) or 
(m)(2)(ii) of this section may request 
an extension. The extension may be 
granted or denied at the discretion of 
the Director. Extensions shall be no 
more than 6 months in duration. 

(p) Recordkeeping. Except for informa-
tion required by paragraph (d)(3)(ii) of 
this section, which shall be retained for 
a period of at least five years from the 
date the application is signed (or 
longer as required by 40 CFR part 503), 
applicants shall keep records of all 
data used to complete permit applica-
tions and any supplemental informa-
tion submitted under this section for a 
period of at least 3 years from the date 
the application is signed. 

(q) Sewage sludge management. All 
TWTDS subject to paragraph (c)(2)(i) of 
this section must provide the informa-
tion in this paragraph to the Director, 
using Form 2S or another application 
form approved by the Director. New ap-

plicants must submit all information 
available at the time of permit applica-
tion. The information may be provided 
by referencing information previously 
submitted to the Director. The Direc-
tor may waive any requirement of this 
paragraph if he or she has access to 
substantially identical information. 
The Director may also waive any re-
quirement of this paragraph that is not 
of material concern for a specific per-
mit, if approved by the Regional Ad-
ministrator. The waiver request to the 
Regional Administrator must include 
the State’s justification for the waiver. 
A Regional Administrator’s dis-
approval of a State’s proposed waiver 
does not constitute final Agency ac-
tion, but does provide notice to the 
State and permit applicant(s) that EPA 
may object to any State-issued permit 
issued in the absence of the required 
information. 

(1) Facility information. All applicants 
must submit the following informa-
tion: 

(i) The name, mailing address, and lo-
cation of the TWTDS for which the ap-
plication is submitted; 

(ii) Whether the facility is a Class I 
Sludge Management Facility; 

(iii) The design flow rate (in million 
gallons per day); 

(iv) The total population served; and 
(v) The TWTDS’s status as Federal, 

State, private, public, or other entity; 
(2) Applicant information. All appli-

cants must submit the following infor-
mation: 

(i) The name, mailing address, and 
telephone number of the applicant; and 

(ii) Indication whether the applicant 
is the owner, operator, or both; 

(3) Permit information. All applicants 
must submit the facility’s NPDES per-
mit number, if applicable, and a listing 
of all other Federal, State, and local 
permits or construction approvals re-
ceived or applied for under any of the 
following programs: 

(i) Hazardous Waste Management 
program under the Resource Conserva-
tion and Recovery Act (RCRA); 

(ii) UIC program under the Safe 
Drinking Water Act (SDWA); 

(iii) NPDES program under the Clean 
Water Act (CWA); 
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(iv) Prevention of Significant Dete-
rioration (PSD) program under the 
Clean Air Act; 

(v) Nonattainment program under 
the Clean Air Act; 

(vi) National Emission Standards for 
Hazardous Air Pollutants (NESHAPS) 
preconstruction approval under the 
Clean Air Act; 

(vii) Dredge or fill permits under sec-
tion 404 of CWA; 

(viii) Other relevant environmental 
permits, including State or local per-
mits; 

(4) Indian country. All applicants 
must identify any generation, treat-
ment, storage, land application, or dis-
posal of sewage sludge that occurs in 
Indian country; 

(5) Topographic map. All applicants 
must submit a topographic map (or 
other map if a topographic map is un-
available) extending one mile beyond 
property boundaries of the facility and 
showing the following information: 

(i) All sewage sludge management fa-
cilities, including on-site treatment, 
storage, and disposal sites; and 

(ii) Wells, springs, and other surface 
water bodies that are within 1⁄4 mile of 
the property boundaries and listed in 
public records or otherwise known to 
the applicant; 

(6) Sewage sludge handling. All appli-
cants must submit a line drawing and/ 
or a narrative description that identi-
fies all sewage sludge management 
practices employed during the term of 
the permit, including all units used for 
collecting, dewatering, storing, or 
treating sewage sludge, the destina-
tion(s) of all liquids and solids leaving 
each such unit, and all processes used 
for pathogen reduction and vector at-
traction reduction; 

(7) Sewage sludge quality. The appli-
cant must submit sewage sludge moni-
toring data for the pollutants for which 
limits in sewage sludge have been es-
tablished in 40 CFR part 503 for the ap-
plicant’s use or disposal practices on 
the date of permit application. 

(i) The Director may require sam-
pling for additional pollutants, as ap-
propriate, on a case-by-case basis; 

(ii) Applicants must provide data 
from a minimum of three samples 
taken within four and one-half years 
prior to the date of the permit applica-

tion. Samples must be representative 
of the sewage sludge and should be 
taken at least one month apart. Exist-
ing data may be used in lieu of sam-
pling done solely for the purpose of this 
application; 

(iii) Applicants must collect and ana-
lyze samples in accordance with ana-
lytical methods approved under SW–846 
unless an alternative has been specified 
in an existing sewage sludge permit; 

(iv) The monitoring data provided 
must include at least the following in-
formation for each parameter: 

(A) Average monthly concentration 
for all samples (mg/kg dry weight), 
based upon actual sample values; 

(B) The analytical method used; and 
(C) The method detection level. 
(8) Preparation of sewage sludge. If the 

applicant is a ‘‘person who prepares’’ 
sewage sludge, as defined at 40 CFR 
503.9(r), the applicant must provide the 
following information: 

(i) If the applicant’s facility gen-
erates sewage sludge, the total dry 
metric tons per 365-day period gen-
erated at the facility; 

(ii) If the applicant’s facility receives 
sewage sludge from another facility, 
the following information for each fa-
cility from which sewage sludge is re-
ceived: 

(A) The name, mailing address, and 
location of the other facility; 

(B) The total dry metric tons per 365- 
day period received from the other fa-
cility; and 

(C) A description of any treatment 
processes occurring at the other facil-
ity, including blending activities and 
treatment to reduce pathogens or vec-
tor attraction characteristics; 

(iii) If the applicant’s facility 
changes the quality of sewage sludge 
through blending, treatment, or other 
activities, the following information: 

(A) Whether the Class A pathogen re-
duction requirements in 40 CFR 
503.32(a) or the Class B pathogen reduc-
tion requirements in 40 CFR 503.32(b) 
are met, and a description of any treat-
ment processes used to reduce patho-
gens in sewage sludge; 

(B) Whether any of the vector attrac-
tion reduction options of 40 CFR 
503.33(b)(1) through (b)(8) are met, and 
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a description of any treatment proc-
esses used to reduce vector attraction 
properties in sewage sludge; and 

(C) A description of any other blend-
ing, treatment, or other activities that 
change the quality of sewage sludge; 

(iv) If sewage sludge from the appli-
cant’s facility meets the ceiling con-
centrations in 40 CFR 503.13(b)(1), the 
pollutant concentrations in 
§ 503.13(b)(3), the Class A pathogen re-
quirements in § 503.32(a), and one of the 
vector attraction reduction require-
ments in § 503.33(b)(1) through (b)(8), 
and if the sewage sludge is applied to 
the land, the applicant must provide 
the total dry metric tons per 365-day 
period of sewage sludge subject to this 
paragraph that is applied to the land; 

(v) If sewage sludge from the appli-
cant’s facility is sold or given away in 
a bag or other container for application 
to the land, and the sewage sludge is 
not subject to paragraph (q)(8)(iv) of 
this section, the applicant must pro-
vide the following information: 

(A) The total dry metric tons per 365- 
day period of sewage sludge subject to 
this paragraph that is sold or given 
away in a bag or other container for 
application to the land; and 

(B) A copy of all labels or notices 
that accompany the sewage sludge 
being sold or given away; 

(vi) If sewage sludge from the appli-
cant’s facility is provided to another 
‘‘person who prepares,’’ as defined at 40 
CFR 503.9(r), and the sewage sludge is 
not subject to paragraph (q)(8)(iv) of 
this section, the applicant must pro-
vide the following information for each 
facility receiving the sewage sludge: 

(A) The name and mailing address of 
the receiving facility; 

(B) The total dry metric tons per 365- 
day period of sewage sludge subject to 
this paragraph that the applicant pro-
vides to the receiving facility; 

(C) A description of any treatment 
processes occurring at the receiving fa-
cility, including blending activities 
and treatment to reduce pathogens or 
vector attraction characteristic; 

(D) A copy of the notice and nec-
essary information that the applicant 
is required to provide the receiving fa-
cility under 40 CFR 503.12(g); and 

(E) If the receiving facility places 
sewage sludge in bags or containers for 

sale or give-away to application to the 
land, a copy of any labels or notices 
that accompany the sewage sludge; 

(9) Land application of bulk sewage 
sludge. If sewage sludge from the appli-
cant’s facility is applied to the land in 
bulk form, and is not subject to para-
graphs (q)(8)(iv), (v), or (vi) of this sec-
tion, the applicant must provide the 
following information: 

(i) The total dry metric tons per 365- 
day period of sewage sludge subject to 
this paragraph that is applied to the 
land; 

(ii) If any land application sites are 
located in States other than the State 
where the sewage sludge is prepared, a 
description of how the applicant will 
notify the permitting authority for the 
State(s) where the land application 
sites are located; 

(iii) The following information for 
each land application site that has 
been identified at the time of permit 
application: 

(A) The name (if any), and location 
for the land application site; 

(B) The site’s latitude and longitude 
to the nearest second, and method of 
determination; 

(C) A topographic map (or other map 
if a topographic map is unavailable) 
that shows the site’s location; 

(D) The name, mailing address, and 
telephone number of the site owner, if 
different from the applicant; 

(E) The name, mailing address, and 
telephone number of the person who 
applies sewage sludge to the site, if dif-
ferent from the applicant; 

(F) Whether the site is agricultural 
land, forest, a public contact site, or a 
reclamation site, as such site types are 
defined under 40 CFR 503.11; 

(G) The type of vegetation grown on 
the site, if known, and the nitrogen re-
quirement for this vegetation; 

(H) Whether either of the vector at-
traction reduction options of 40 CFR 
503.33(b)(9) or (b)(10) is met at the site, 
and a description of any procedures 
employed at the time of use to reduce 
vector attraction properties in sewage 
sludge; and 

(I) Other information that describes 
how the site will be managed, as speci-
fied by the permitting authority. 

(iv) The following information for 
each land application site that has 
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been identified at the time of permit 
application, if the applicant intends to 
apply bulk sewage sludge subject to the 
cumulative pollutant loading rates in 
40 CFR 503.13(b)(2) to the site: 

(A) Whether the applicant has con-
tacted the permitting authority in the 
State where the bulk sewage sludge 
subject to § 503.13(b)(2) will be applied, 
to ascertain whether bulk sewage 
sludge subject to § 503.13(b)(2) has been 
applied to the site on or since July 20, 
1993, and if so, the name of the permit-
ting authority and the name and phone 
number of a contact person at the per-
mitting authority; 

(B) Identification of facilities other 
than the applicant’s facility that have 
sent, or are sending, sewage sludge sub-
ject to the cumulative pollutant load-
ing rates in § 503.13(b)(2) to the site 
since July 20, 1993, if, based on the in-
quiry in paragraph (q)(iv)(A), bulk sew-
age sludge subject to cumulative pol-
lutant loading rates in § 503.13(b)(2) has 
been applied to the site since July 20, 
1993; 

(v) If not all land application sites 
have been identified at the time of per-
mit application, the applicant must 
submit a land application plan that, at 
a minimum: 

(A) Describes the geographical area 
covered by the plan; 

(B) Identifies the site selection cri-
teria; 

(C) Describes how the site(s) will be 
managed; 

(D) Provides for advance notice to 
the permit authority of specific land 
application sites and reasonable time 
for the permit authority to object prior 
to land application of the sewage 
sludge; and 

(E) Provides for advance public no-
tice of land application sites in the 
manner prescribed by State and local 
law. When State or local law does not 
require advance public notice, it must 
be provided in a manner reasonably 
calculated to apprize the general public 
of the planned land application. 

(10) Surface disposal. If sewage sludge 
from the applicant’s facility is placed 
on a surface disposal site, the applicant 
must provide the following informa-
tion: 

(i) The total dry metric tons of sew-
age sludge from the applicant’s facility 

that is placed on surface disposal sites 
per 365-day period; 

(ii) The following information for 
each surface disposal site receiving 
sewage sludge from the applicant’s fa-
cility that the applicant does not own 
or operate: 

(A) The site name or number, contact 
person, mailing address, and telephone 
number for the surface disposal site; 
and 

(B) The total dry metric tons from 
the applicant’s facility per 365-day pe-
riod placed on the surface disposal site; 

(iii) The following information for 
each active sewage sludge unit at each 
surface disposal site that the applicant 
owns or operates: 

(A) The name or number and the lo-
cation of the active sewage sludge unit; 

(B) The unit’s latitude and longitude 
to the nearest second, and method of 
determination; 

(C) If not already provided, a topo-
graphic map (or other map if a topo-
graphic map is unavailable) that shows 
the unit’s location; 

(D) The total dry metric tons placed 
on the active sewage sludge unit per 
365-day period; 

(E) The total dry metric tons placed 
on the active sewage sludge unit over 
the life of the unit; 

(F) A description of any liner for the 
active sewage sludge unit, including 
whether it has a maximum perme-
ability of 1 × 10¥7 cm/sec; 

(G) A description of any leachate col-
lection system for the active sewage 
sludge unit, including the method used 
for leachate disposal, and any Federal, 
State, and local permit number(s) for 
leachate disposal; 

(H) If the active sewage sludge unit is 
less than 150 meters from the property 
line of the surface disposal site, the ac-
tual distance from the unit boundary 
to the site property line; 

(I) The remaining capacity (dry met-
ric tons) for the active sewage sludge 
unit; 

(J) The date on which the active sew-
age sludge unit is expected to close, if 
such a date has been identified; 

(K) The following information for 
any other facility that sends sewage 
sludge to the active sewage sludge 
unit: 
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(1) The name, contact person, and 
mailing address of the facility; and 

(2) Available information regarding 
the quality of the sewage sludge re-
ceived from the facility, including any 
treatment at the facility to reduce 
pathogens or vector attraction charac-
teristics; 

(L) Whether any of the vector attrac-
tion reduction options of 40 CFR 
503.33(b)(9) through (b)(11) is met at the 
active sewage sludge unit, and a de-
scription of any procedures employed 
at the time of disposal to reduce vector 
attraction properties in sewage sludge; 

(M) The following information, as ap-
plicable to any ground-water moni-
toring occurring at the active sewage 
sludge unit: 

(1) A description of any ground-water 
monitoring occurring at the active 
sewage sludge unit; 

(2) Any available ground-water moni-
toring data, with a description of the 
well locations and approximate depth 
to ground water; 

(3) A copy of any ground-water moni-
toring plan that has been prepared for 
the active sewage sludge unit; 

(4) A copy of any certification that 
has been obtained from a qualified 
ground-water scientist that the aquifer 
has not been contaminated; and 

(N) If site-specific pollutant limits 
are being sought for the sewage sludge 
placed on this active sewage sludge 
unit, information to support such a re-
quest; 

(11) Incineration. If sewage sludge 
from the applicant’s facility is fired in 
a sewage sludge incinerator, the appli-
cant must provide the following infor-
mation: 

(i) The total dry metric tons of sew-
age sludge from the applicant’s facility 
that is fired in sewage sludge inciner-
ators per 365-day period; 

(ii) The following information for 
each sewage sludge incinerator firing 
the applicant’s sewage sludge that the 
applicant does not own or operate: 

(A) The name and/or number, contact 
person, mailing address, and telephone 
number of the sewage sludge inciner-
ator; and 

(B) The total dry metric tons from 
the applicant’s facility per 365-day pe-
riod fired in the sewage sludge inciner-
ator; 

(iii) The following information for 
each sewage sludge incinerator that 
the applicant owns or operates: 

(A) The name and/or number and the 
location of the sewage sludge inciner-
ator; 

(B) The incinerator’s latitude and 
longitude to the nearest second, and 
method of determination; 

(C) The total dry metric tons per 365- 
day period fired in the sewage sludge 
incinerator; 

(D) Information, test data, and docu-
mentation of ongoing operating param-
eters indicating that compliance with 
the National Emission Standard for Be-
ryllium in 40 CFR part 61 will be 
achieved; 

(E) Information, test data, and docu-
mentation of ongoing operating param-
eters indicating that compliance with 
the National Emission Standard for 
Mercury in 40 CFR part 61 will be 
achieved; 

(F) The dispersion factor for the sew-
age sludge incinerator, as well as mod-
eling results and supporting docu-
mentation; 

(G) The control efficiency for param-
eters regulated in 40 CFR 503.43, as well 
as performance test results and sup-
porting documentation; 

(H) Information used to calculate the 
risk specific concentration (RSC) for 
chromium, including the results of in-
cinerator stack tests for hexavalent 
and total chromium concentrations, if 
the applicant is requesting a chromium 
limit based on a site-specific RSC 
value; 

(I) Whether the applicant monitors 
total hydrocarbons (THC) or Carbon 
Monoxide (CO) in the exit gas for the 
sewage sludge incinerator; 

(J) The type of sewage sludge inciner-
ator; 

(K) The maximum performance test 
combustion temperature, as obtained 
during the performance test of the sew-
age sludge incinerator to determine 
pollutant control efficiencies; 

(L) The following information on the 
sewage sludge feed rate used during the 
performance test: 

(1) Sewage sludge feed rate in dry 
metric tons per day; 

(2) Identification of whether the feed 
rate submitted is average use or max-
imum design; and 
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(3) A description of how the feed rate 
was calculated; 

(M) The incinerator stack height in 
meters for each stack, including identi-
fication of whether actual or creditable 
stack height was used; 

(N) The operating parameters for the 
sewage sludge incinerator air pollution 
control device(s), as obtained during 
the performance test of the sewage 
sludge incinerator to determine pollut-
ant control efficiencies; 

(O) Identification of the monitoring 
equipment in place, including (but not 
limited to) equipment to monitor the 
following: 

(1) Total hydrocarbons or Carbon 
Monoxide; 

(2) Percent oxygen; 
(3) Percent moisture; and 
(4) Combustion temperature; and 
(P) A list of all air pollution control 

equipment used with this sewage 
sludge incinerator; 

(12) Disposal in a municipal solid waste 
landfill. If sewage sludge from the ap-
plicant’s facility is sent to a municipal 
solid waste landfill (MSWLF), the ap-
plicant must provide the following in-
formation for each MSWLF to which 
sewage sludge is sent: 

(i) The name, contact person, mailing 
address, location, and all applicable 
permit numbers of the MSWLF; 

(ii) The total dry metric tons per 365- 
day period sent from this facility to 
the MSWLF; 

(iii) A determination of whether the 
sewage sludge meets applicable re-
quirements for disposal of sewage 
sludge in a MSWLF, including the re-
sults of the paint filter liquids test and 
any additional requirements that apply 
on a site-specific basis; and 

(iv) Information, if known, indicating 
whether the MSWLF complies with cri-
teria set forth in 40 CFR part 258; 

(13) Contractors. All applicants must 
provide the name, mailing address, 
telephone number, and responsibilities 
of all contractors responsible for any 
operational or maintenance aspects of 
the facility related to sewage sludge 
generation, treatment, use, or disposal; 

(14) Other information. At the request 
of the permitting authority, the appli-
cant must provide any other informa-
tion necessary to determine the appro-
priate standards for permitting under 

40 CFR part 503, and must provide any 
other information necessary to assess 
the sewage sludge use and disposal 
practices, determine whether to issue a 
permit, or identify appropriate permit 
requirements; and 

(15) Signature. All applications must 
be signed by a certifying official in 
compliance with § 122.22. 

[Note 1: At 46 FR 2046, Jan. 8, 1981, the En-
vironmental Protection Agency suspended 
until further notice § 122.21(g)(7)(v)(A) and 
the corresponding portions of Item V-C of 
the NPDES application Form 2C as they 
apply to coal mines. This suspension con-
tinues in effect.] 

[Note 2: At 46 FR 22585, Apr. 20, 1981, the 
Environmental Protection Agency suspended 
until further notice § 122.21(g)(7)(v)(A) and 
the corresponding portions of Item V-C of 
the NPDES application Form 2C as they 
apply to: 

a. Testing and reporting for all four or-
ganic fractions in the Greige Mills Sub-
category of the Textile Mills industry (sub-
part C—Low water use processing of 40 CFR 
part 410), and testing and reporting for the 
pesticide fraction in all other subcategories 
of this industrial category. 

b. Testing and reporting for the volatile, 
base/neutral and pesticide fractions in the 
Base and Precious Metals Subcategory of the 
Ore Mining and Dressing industry (subpart B 
of 40 CFR part 440), and testing and reporting 
for all four fractions in all other subcat-
egories of this industrial category. 

c. Testing and reporting for all four GC/MS 
fractions in the Porcelain Enameling indus-
try. 
This revision continues that suspension.] 1 

[Note 3: At 46 FR 35090, July 1, 1981, the En-
vironmental Protection Agency suspended 
until further notice § 122.21(g)(7)(v)(A) and 
the corresponding portions of Item V-C of 
the NPDES application Form 2C as they 
apply to: 

a. Testing and reporting for the pesticide 
fraction in the Tall Oil Rosin Subcategory 
(subpart D) and Rosin-Based Derivatives 
Subcategory (subpart F) of the Gum and 
Wood Chemicals industry (40 CFR part 454), 
and testing and reporting for the pesticide 
and base-neutral fractions in all other sub-
categories of this industrial category. 

b. Testing and reporting for the pesticide 
fraction in the Leather Tanning and Fin-
ishing, Paint and Ink Formulation, and Pho-
tographic Supplies industrial categories. 

c. Testing and reporting for the acid, base/ 
neutral and pesticide fractions in the Petro-
leum Refining industrial category. 

d. Testing and reporting for the pesticide 
fraction in the Papergrade Sulfite subcat-
egories (subparts J and U) of the Pulp and 
Paper industry (40 CFR part 430); testing and 
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1 EDITORIAL NOTE: The words ‘‘This revi-
sion’’ refer to the document published at 48 
FR 14153, Apr. 1, 1983. 

reporting for the base/neutral and pesticide 
fractions in the following subcategories: 
Deink (subpart Q), Dissolving Kraft (subpart 
F), and Paperboard from Waste Paper (sub-
part E); testing and reporting for the vola-
tile, base/neutral and pesticide fractions in 
the following subcategories: BCT Bleached 
Kraft (subpart H), Semi-Chemical (subparts 
B and C), and Nonintegrated-Fine Papers 
(subpart R); and testing and reporting for the 
acid, base/neutral, and pesticide fractions in 
the following subcategories: Fine Bleached 
Kraft (subpart I), Dissolving Sulfite Pulp 
(subpart K), Groundwood-Fine Papers (sub-
part O), Market Bleached Kraft (subpart G), 
Tissue from Wastepaper (subpart T), and 
Nonintegrated-Tissue Papers (subpart S). 

e. Testing and reporting for the base/neu-
tral fraction in the Once-Through Cooling 
Water, Fly Ash and Bottom Ash Transport 
Water process wastestreams of the Steam 
Electric Power Plant industrial category. 
This revision continues that suspension.] 1 

(r) Application requirements for facili-
ties with cooling water intake structures— 
(1)(i) New facilities with new or modified 
cooling water intake structures. New fa-
cilities (other than offshore oil and gas 
extraction facilities) with cooling 
water intake structures as defined in 
part 125, subpart I, of this chapter must 
submit to the Director for review the 
information required under paragraphs 
(r)(2) (except (r)(2)(iv)), (3), and (4) of 
this section and § 125.86 of this chapter 
as part of their application. New off-
shore oil and gas extraction facilities 
with cooling water intake structures as 
defined in part 125, subpart N, of this 
chapter that are fixed facilities must 
submit to the Director for review the 
information required under paragraphs 
(r)(2) (except (r)(2)(iv)), (3), and (4) of 
this section and § 125.136 of this chapter 
as part of their application. New off-
shore oil and gas extraction facilities 
that are not fixed facilities must sub-
mit to the Director for review only the 
information required under paragraphs 
(r)(2)(iv), (r)(3) (except (r)(3)(ii)), and 
§ 125.136 of this chapter as part of their 
application. Requests for alternative 
requirements under § 125.85 or § 125.135 
of this chapter must be submitted with 
your permit application. 

(ii) Phase II existing facilities. Phase II 
existing facilities as defined in part 
125, subpart J, of this chapter must 

submit to the Director for review the 
information required under paragraphs 
(r)(2), (3), and (5) of this section and all 
applicable provisions of § 125.95 of this 
chapter as part of their application ex-
cept for the Proposal for Information 
Collection which must be provided in 
accordance with § 125.95(b)(1). 

(2) Source water physical data. These 
include: 

(i) A narrative description and scaled 
drawings showing the physical configu-
ration of all source water bodies used 
by your facility, including areal dimen-
sions, depths, salinity and temperature 
regimes, and other documentation that 
supports your determination of the 
water body type where each cooling 
water intake structure is located; 

(ii) Identification and characteriza-
tion of the source waterbody’s 
hydrological and geomorphological fea-
tures, as well as the methods you used 
to conduct any physical studies to de-
termine your intake’s area of influence 
within the waterbody and the results of 
such studies; 

(iii) Locational maps; and 
(iv) For new offshore oil and gas fa-

cilities that are not fixed facilities, a 
narrative description and/or locational 
maps providing information on pre-
dicted locations within the waterbody 
during the permit term in sufficient 
detail for the Director to determine the 
appropriateness of additional impinge-
ment requirements under § 125.134(b)(4). 

(3) Cooling water intake structure data. 
These include: 

(i) A narrative description of the con-
figuration of each of your cooling 
water intake structures and where it is 
located in the water body and in the 
water column; 

(ii) Latitude and longitude in de-
grees, minutes, and seconds for each of 
your cooling water intake structures; 

(iii) A narrative description of the 
operation of each of your cooling water 
intake structures, including design in-
take flows, daily hours of operation, 
number of days of the year in operation 
and seasonal changes, if applicable; 

(iv) A flow distribution and water 
balance diagram that includes all 
sources of water to the facility, recir-
culating flows, and discharges; and 

(v) Engineering drawings of the cool-
ing water intake structure. 
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(4) Source water baseline biological 
characterization data. This informa-
tion is required to characterize the bio-
logical community in the vicinity of 
the cooling water intake structure and 
to characterize the operation of the 
cooling water intake structures. The 
Director may also use this information 
in subsequent permit renewal pro-
ceedings to determine if your Design 
and Construction Technology Plan as 
required in § 125.86(b)(4) or § 125.136(b)(3) 
of this chapter should be revised. This 
supporting information must include 
existing data (if they are available). 
However, you may supplement the data 
using newly conducted field studies if 
you choose to do so. The information 
you submit must include: 

(i) A list of the data in paragraphs 
(r)(4)(ii) through (vi) of this section 
that are not available and efforts made 
to identify sources of the data; 

(ii) A list of species (or relevant taxa) 
for all life stages and their relative 
abundance in the vicinity of the cool-
ing water intake structure; 

(iii) Identification of the species and 
life stages that would be most suscep-
tible to impingement and entrainment. 
Species evaluated should include the 
forage base as well as those most im-
portant in terms of significance to 
commercial and recreational fisheries; 

(iv) Identification and evaluation of 
the primary period of reproduction, 
larval recruitment, and period of peak 
abundance for relevant taxa; 

(v) Data representative of the sea-
sonal and daily activities (e.g., feeding 
and water column migration) of bio-
logical organisms in the vicinity of the 
cooling water intake structure; 

(vi) Identification of all threatened, 
endangered, and other protected spe-
cies that might be susceptible to im-
pingement and entrainment at your 
cooling water intake structures; 

(vii) Documentation of any public 
participation or consultation with Fed-
eral or State agencies undertaken in 
development of the plan; and 

(viii) If you supplement the informa-
tion requested in paragraph (r)(4)(i) of 
this section with data collected using 
field studies, supporting documenta-
tion for the Source Water Baseline Bio-
logical Characterization must include 
a description of all methods and qual-

ity assurance procedures for sampling, 
and data analysis including a descrip-
tion of the study area; taxonomic iden-
tification of sampled and evaluated bi-
ological assemblages (including all life 
stages of fish and shellfish); and sam-
pling and data analysis methods. The 
sampling and/or data analysis methods 
you use must be appropriate for a 
quantitative survey and based on con-
sideration of methods used in other bi-
ological studies performed within the 
same source water body. The study 
area should include, at a minimum, the 
area of influence of the cooling water 
intake structure. 

(5) Cooling water system data. Phase II 
existing facilities as defined in part 
125, subpart J of this chapter must pro-
vide the following information for each 
cooling water intake structure they 
use: 

(i) A narrative description of the op-
eration of the cooling water system, its 
relationship to cooling water intake 
structures, the proportion of the design 
intake flow that is used in the system, 
the number of days of the year the 
cooling water system is in operation 
and seasonal changes in the operation 
of the system, if applicable; and 

(ii) Design and engineering calcula-
tions prepared by a qualified profes-
sional and supporting data to support 
the description required by paragraph 
(r)(5)(i) of this section. 

[48 FR 14153, Apr. 1, 1983] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 122.21, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

EFFECTIVE DATE NOTE: At 72 FR 37109, July 
9, 2007, § 122.21(r)(1)(ii) and (r)(5) were sus-
pended. 

§ 122.22 Signatories to permit applica-
tions and reports (applicable to 
State programs, see § 123.25). 

(a) Applications. All permit applica-
tions shall be signed as follows: 

(1) For a corporation. By a responsible 
corporate officer. For the purpose of 
this section, a responsible corporate of-
ficer means: (i) A president, secretary, 
treasurer, or vice-president of the cor-
poration in charge of a principal busi-
ness function, or any other person who 
perfoms similar policy- or decision- 
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making functions for the corporation, 
or (ii) the manager of one or more man-
ufacturing, production, or operating fa-
cilities, provided, the manager is au-
thorized to make management deci-
sions which govern the operation of the 
regulated facility including having the 
explicit or implicit duty of making 
major capital investment recommenda-
tions, and initiating and directing 
other comprehensive measures to as-
sure long term environmental compli-
ance with environmental laws and reg-
ulations; the manager can ensure that 
the necessary systems are established 
or actions taken to gather complete 
and accurate information for permit 
application requirements; and where 
authority to sign documents has been 
assigned or delegated to the manager 
in accordance with corporate proce-
dures. 

NOTE: EPA does not require specific assign-
ments or delegations of authority to respon-
sible corporate officers identified in 
§ 122.22(a)(1)(i). The Agency will presume that 
these responsible corporate officers have the 
requisite authority to sign permit applica-
tions unless the corporation has notified the 
Director to the contrary. Corporate proce-
dures governing authority to sign permit ap-
plications may provide for assignment or 
delegation to applicable corporate positions 
under § 122.22(a)(1)(ii) rather than to specific 
individuals. 

(2) For a partnership or sole proprietor-
ship. By a general partner or the pro-
prietor, respectively; or 

(3) For a municipality, State, Federal, 
or other public agency. By either a prin-
cipal executive officer or ranking elect-
ed official. For purposes of this section, 
a principal executive officer of a Fed-
eral agency includes: (i) The chief exec-
utive officer of the agency, or (ii) a 
senior executive officer having respon-
sibility for the overall operations of a 
principal geographic unit of the agency 
(e.g., Regional Administrators of EPA). 

(b) All reports required by permits, 
and other information requested by the 
Director shall be signed by a person de-
scribed in paragraph (a) of this section, 
or by a duly authorized representative 
of that person. A person is a duly au-
thorized representative only if: 

(1) The authorization is made in writ-
ing by a person described in paragraph 
(a) of this section; 

(2) The authorization specifies either 
an individual or a position having re-

sponsibility for the overall operation of 
the regulated facility or activity such 
as the position of plant manager, oper-
ator of a well or a well field, super-
intendent, position of equivalent re-
sponsibility, or an individual or posi-
tion having overall responsibility for 
environmental matters for the com-
pany, (A duly authorized representa-
tive may thus be either a named indi-
vidual or any individual occupying a 
named position.) and, 

(3) The written authorization is sub-
mitted to the Director. 

(c) Changes to authorization. If an au-
thorization under paragraph (b) of this 
section is no longer accurate because a 
different individual or position has re-
sponsibility for the overall operation of 
the facility, a new authorization satis-
fying the requirements of paragraph (b) 
of this section must be submitted to 
the Director prior to or together with 
any reports, information, or applica-
tions to be signed by an authorized rep-
resentative. 

(d) Certification. Any person signing a 
document under paragraph (a) or (b) of 
this section shall make the following 
certification: 

I certify under penalty of law that this 
document and all attachments were prepared 
under my direction or supervision in accord-
ance with a system designed to assure that 
qualified personnel properly gather and 
evaluate the information submitted. Based 
on my inquiry of the person or persons who 
manage the system, or those persons directly 
responsible for gathering the information, 
the information submitted is, to the best of 
my knowledge and belief, true, accurate, and 
complete. I am aware that there are signifi-
cant penalties for submitting false informa-
tion, including the possibility of fine and im-
prisonment for knowing violations. 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe 
Drinking Water Act (42 U.S.C. 300f et seq.), 
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.)) 

[48 FR 14153, Apr. 1, 1983, as amended at 48 
FR 39619, Sept. 1, 1983; 49 FR 38047, Sept. 29, 
1984; 50 FR 6941, Feb. 19, 1985; 55 FR 48063, 
Nov. 16, 1990; 65 FR 30907, May 15, 2000] 

§ 122.23 Concentrated animal feeding 
operations (applicable to State 
NPDES programs, see § 123.25). 

(a) Scope. Concentrated animal feed-
ing operations (CAFOs), as defined in 
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paragraph (b) of this section or des-
ignated in accordance with paragraph 
(c) of this section, are point sources, 
subject to NPDES permitting require-
ments as provided in this section. Once 
an animal feeding operation is defined 
as a CAFO for at least one type of ani-
mal, the NPDES requirements for 
CAFOs apply with respect to all ani-
mals in confinement at the operation 
and all manure, litter, and process 
wastewater generated by those animals 
or the production of those animals, re-
gardless of the type of animal. 

(b) Definitions applicable to this sec-
tion: 

(1) Animal feeding operation (‘‘AFO’’) 
means a lot or facility (other than an 
aquatic animal production facility) 
where the following conditions are 
met: 

(i) Animals (other than aquatic ani-
mals) have been, are, or will be stabled 
or confined and fed or maintained for a 
total of 45 days or more in any 12- 
month period, and 

(ii) Crops, vegetation, forage growth, 
or post-harvest residues are not sus-
tained in the normal growing season 
over any portion of the lot or facility. 

(2) Concentrated animal feeding oper-
ation (‘‘CAFO’’) means an AFO that is 
defined as a Large CAFO or as a Me-
dium CAFO by the terms of this para-
graph, or that is designated as a CAFO 
in accordance with paragraph (c) of 
this section. Two or more AFOs under 
common ownership are considered to 
be a single AFO for the purposes of de-
termining the number of animals at an 
operation, if they adjoin each other or 
if they use a common area or system 
for the disposal of wastes. 

(3) The term land application area 
means land under the control of an 
AFO owner or operator, whether it is 
owned, rented, or leased, to which ma-
nure, litter or process wastewater from 
the production area is or may be ap-
plied. 

(4) Large concentrated animal feeding 
operation (‘‘Large CAFO’’). An AFO is 
defined as a Large CAFO if it stables or 
confines as many as or more than the 
numbers of animals specified in any of 
the following categories: 

(i) 700 mature dairy cows, whether 
milked or dry; 

(ii) 1,000 veal calves; 

(iii) 1,000 cattle other than mature 
dairy cows or veal calves. Cattle in-
cludes but is not limited to heifers, 
steers, bulls and cow/calf pairs; 

(iv) 2,500 swine each weighing 55 
pounds or more; 

(v) 10,000 swine each weighing less 
than 55 pounds; 

(vi) 500 horses; 
(vii) 10,000 sheep or lambs; 
(viii) 55,000 turkeys; 
(ix) 30,000 laying hens or broilers, if 

the AFO uses a liquid manure handling 
system; 

(x) 125,000 chickens (other than lay-
ing hens), if the AFO uses other than a 
liquid manure handling system; 

(xi) 82,000 laying hens, if the AFO 
uses other than a liquid manure han-
dling system; 

(xii) 30,000 ducks (if the AFO uses 
other than a liquid manure handling 
system); or 

(xiii) 5,000 ducks (if the AFO uses a 
liquid manure handling system). 

(5) The term manure is defined to in-
clude manure, bedding, compost and 
raw materials or other materials com-
mingled with manure or set aside for 
disposal. 

(6) Medium concentrated animal feeding 
operation (‘‘Medium CAFO’’). The term 
Medium CAFO includes any AFO with 
the type and number of animals that 
fall within any of the ranges listed in 
paragraph (b)(6)(i) of this section and 
which has been defined or designated as 
a CAFO. An AFO is defined as a Me-
dium CAFO if: 

(i) The type and number of animals 
that it stables or confines falls within 
any of the following ranges: 

(A) 200 to 699 mature dairy cows, 
whether milked or dry; 

(B) 300 to 999 veal calves; 
(C) 300 to 999 cattle other than ma-

ture dairy cows or veal calves. Cattle 
includes but is not limited to heifers, 
steers, bulls and cow/calf pairs; 

(D) 750 to 2,499 swine each weighing 55 
pounds or more; 

(E) 3,000 to 9,999 swine each weighing 
less than 55 pounds; 

(F) 150 to 499 horses; 
(G) 3,000 to 9,999 sheep or lambs; 
(H) 16,500 to 54,999 turkeys; 
(I) 9,000 to 29,999 laying hens or broil-

ers, if the AFO uses a liquid manure 
handling system; 
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(J) 37,500 to 124,999 chickens (other 
than laying hens), if the AFO uses 
other than a liquid manure handling 
system; 

(K) 25,000 to 81,999 laying hens, if the 
AFO uses other than a liquid manure 
handling system; 

(L) 10,000 to 29,999 ducks (if the AFO 
uses other than a liquid manure han-
dling system); or 

(M) 1,500 to 4,999 ducks (if the AFO 
uses a liquid manure handling system); 
and 

(ii) Either one of the following condi-
tions are met: 

(A) Pollutants are discharged into 
waters of the United States through a 
man-made ditch, flushing system, or 
other similar man-made device; or 

(B) Pollutants are discharged di-
rectly into waters of the United States 
which originate outside of and pass 
over, across, or through the facility or 
otherwise come into direct contact 
with the animals confined in the oper-
ation. 

(7) Process wastewater means water di-
rectly or indirectly used in the oper-
ation of the AFO for any or all of the 
following: spillage or overflow from 
animal or poultry watering systems; 
washing, cleaning, or flushing pens, 
barns, manure pits, or other AFO fa-
cilities; direct contact swimming, 
washing, or spray cooling of animals; 
or dust control. Process wastewater 
also includes any water which comes 
into contact with any raw materials, 
products, or byproducts including ma-
nure, litter, feed, milk, eggs or bed-
ding. 

(8) Production area means that part of 
an AFO that includes the animal con-
finement area, the manure storage 
area, the raw materials storage area, 
and the waste containment areas. The 
animal confinement area includes but 
is not limited to open lots, housed lots, 
feedlots, confinement houses, stall 
barns, free stall barns, milkrooms, 
milking centers, cowyards, barnyards, 
medication pens, walkers, animal 
walkways, and stables. The manure 
storage area includes but is not limited 
to lagoons, runoff ponds, storage sheds, 
stockpiles, under house or pit storages, 
liquid impoundments, static piles, and 
composting piles. The raw materials 
storage area includes but is not limited 

to feed silos, silage bunkers, and bed-
ding materials. The waste containment 
area includes but is not limited to set-
tling basins, and areas within berms 
and diversions which separate 
uncontaminated storm water. Also in-
cluded in the definition of production 
area is any egg washing or egg proc-
essing facility, and any area used in 
the storage, handling, treatment, or 
disposal of mortalities. 

(9) Small concentrated animal feeding 
operation (‘‘Small CAFO’’). An AFO 
that is designated as a CAFO and is not 
a Medium CAFO. 

(c) How may an AFO be designated as 
a CAFO? The appropriate authority 
(i.e., State Director or Regional Admin-
istrator, or both, as specified in para-
graph (c)(1) of this section) may des-
ignate any AFO as a CAFO upon deter-
mining that it is a significant contrib-
utor of pollutants to waters of the 
United States. 

(1) Who may designate?—(i) Approved 
States. In States that are approved or 
authorized by EPA under Part 123, 
CAFO designations may be made by 
the State Director. The Regional Ad-
ministrator may also designate CAFOs 
in approved States, but only where the 
Regional Administrator has deter-
mined that one or more pollutants in 
the AFO’s discharge contributes to an 
impairment in a downstream or adja-
cent State or Indian country water 
that is impaired for that pollutant. 

(ii) States with no approved program. 
The Regional Administrator may des-
ignate CAFOs in States that do not 
have an approved program and in In-
dian country where no entity has ex-
pressly demonstrated authority and 
has been expressly authorized by EPA 
to implement the NPDES program. 

(2) In making this designation, the 
State Director or the Regional Admin-
istrator shall consider the following 
factors: 

(i) The size of the AFO and the 
amount of wastes reaching waters of 
the United States; 

(ii) The location of the AFO relative 
to waters of the United States; 

(iii) The means of conveyance of ani-
mal wastes and process waste waters 
into waters of the United States; 
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(iv) The slope, vegetation, rainfall, 
and other factors affecting the likeli-
hood or frequency of discharge of ani-
mal wastes manure and process waste 
waters into waters of the United 
States; and 

(v) Other relevant factors. 
(3) No AFO shall be designated under 

this paragraph unless the State Direc-
tor or the Regional Administrator has 
conducted an on-site inspection of the 
operation and determined that the op-
eration should and could be regulated 
under the permit program. In addition, 
no AFO with numbers of animals below 
those established in paragraph (b)(6) of 
this section may be designated as a 
CAFO unless: 

(i) Pollutants are discharged into 
waters of the United States through a 
manmade ditch, flushing system, or 
other similar manmade device; or 

(ii) Pollutants are discharged di-
rectly into waters of the United States 
which originate outside of the facility 
and pass over, across, or through the 
facility or otherwise come into direct 
contact with the animals confined in 
the operation. 

(d) Who must seek coverage under an 
NPDES permit?—(1) Permit Requirement. 
The owner or operator of a CAFO must 
seek coverage under an NPDES permit 
if the CAFO discharges or proposes to 
discharge. A CAFO proposes to dis-
charge if it is designed, constructed, 
operated, or maintained such that a 
discharge will occur. Specifically, the 
CAFO owner or operator must either 
apply for an individual NPDES permit 
or submit a notice of intent for cov-
erage under an NPDES general permit. 
If the Director has not made a general 
permit available to the CAFO, the 
CAFO owner or operator must submit 
an application for an individual permit 
to the Director. 

(2) Information to submit with permit 
application or notice of intent. An appli-
cation for an individual permit must 
include the information specified in 
§ 122.21. A notice of intent for a general 
permit must include the information 
specified in §§ 122.21 and 122.28. 

(3) Information to submit with permit 
application. A permit application for an 
individual permit must include the in-
formation specified in § 122.21. A notice 
of intent for a general permit must in-

clude the information specified in 
§§ 122.21 and 122.28. 

(e) Land application discharges from a 
CAFO are subject to NPDES requirements. 
The discharge of manure, litter or 
process wastewater to waters of the 
United States from a CAFO as a result 
of the application of that manure, lit-
ter or process wastewater by the CAFO 
to land areas under its control is a dis-
charge from that CAFO subject to 
NPDES permit requirements, except 
where it is an agricultural storm water 
discharge as provided in 33 U.S.C. 
1362(14). For purposes of this para-
graph, where the manure, litter or 
process wastewater has been applied in 
accordance with site specific nutrient 
management practices that ensure ap-
propriate agricultural utilization of 
the nutrients in the manure, litter or 
process wastewater, as specified in 
§ 122.42(e)(1)(vi)–(ix), a precipitation-re-
lated discharge of manure, litter or 
process wastewater from land areas 
under the control of a CAFO is an agri-
cultural stormwater discharge. 

(1) For unpermitted Large CAFOs, a 
precipitation-related discharge of ma-
nure, litter, or process wastewater 
from land areas under the control of a 
CAFO shall be considered an agricul-
tural stormwater discharge only where 
the manure, litter, or process waste-
water has been land applied in accord-
ance with site-specific nutrient man-
agement practices that ensure appro-
priate agricultural utilization of the 
nutrients in the manure, litter, or 
process wastewater, as specified in 
§ 122.42(e)(1)(vi) through (ix). 

(2) Unpermitted Large CAFOs must 
maintain documentation specified in 
§ 122.42(e)(1)(ix) either on site or at a 
nearby office, or otherwise make such 
documentation readily available to the 
Director or Regional Administrator 
upon request. 

(f) When must the owner or operator of 
a CAFO seek coverage under an NPDES 
permit? Any CAFO that is required to 
seek permit coverage under paragraph 
(d)(1) of this section must seek cov-
erage when the CAFO proposes to dis-
charge, unless a later deadline is speci-
fied below. 

(1) Operations defined as CAFOs prior 
to April 14, 2003. For operations defined 
as CAFOs under regulations that were 
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in effect prior to April 14, 2003, the 
owner or operator must have or seek to 
obtain coverage under an NPDES per-
mit as of April 14, 2003, and comply 
with all applicable NPDES require-
ments, including the duty to maintain 
permit coverage in accordance with 
paragraph (g) of this section. 

(2) Operations defined as CAFOs as of 
April 14, 2003, that were not defined as 
CAFOs prior to that date. For all oper-
ations defined as CAFOs as of April 14, 
2003, that were not defined as CAFOs 
prior to that date, the owner or oper-
ator of the CAFO must seek to obtain 
coverage under an NPDES permit by 
February 27, 2009. 

(3) Operations that become defined as 
CAFOs after April 14, 2003, but which are 
not new sources. For a newly con-
structed CAFO and for an AFO that 
makes changes to its operations that 
result in its becoming defined as a 
CAFO for the first time after April 14, 
2003, but is not a new source, the owner 
or operator must seek to obtain cov-
erage under an NPDES permit, as fol-
lows: 

(i) For newly constructed operations 
not subject to effluent limitations 
guidelines, 180 days prior to the time 
CAFO commences operation; 

(ii) For other operations (e.g., result-
ing from an increase in the number of 
animals), as soon as possible, but no 
later than 90 days after becoming de-
fined as a CAFO; or 

(iii) If an operational change that 
makes the operation a CAFO would not 
have made it a CAFO prior to April 14, 
2003, the operation has until February 
27, 2009, or 90 days after becoming de-
fined as a CAFO, whichever is later. 

(4) New sources. The owner or oper-
ator of a new source must seek to ob-
tain coverage under a permit at least 
180 days prior to the time that the 
CAFO commences operation. 

(5) Operations that are designated as 
CAFOs. For operations designated as a 
CAFO in accordance with paragraph (c) 
of this section, the owner or operator 
must seek to obtain coverage under a 
permit no later than 90 days after re-
ceiving notice of the designation. 

(g) Duty to maintain permit coverage. 
No later than 180 days before the expi-
ration of the permit, or as provided by 
the Director, any permitted CAFO 

must submit an application to renew 
its permit, in accordance with 
§ 122.21(d), unless the CAFO will not 
discharge or propose to discharge upon 
expiration of the permit. 

(h) Procedures for CAFOs seeking cov-
erage under a general permit. (1) CAFO 
owners or operators must submit a no-
tice of intent when seeking authoriza-
tion to discharge under a general per-
mit in accordance with § 122.28(b). The 
Director must review notices of intent 
submitted by CAFO owners or opera-
tors to ensure that the notice of intent 
includes the information required by 
§ 122.21(i)(1), including a nutrient man-
agement plan that meets the require-
ments of § 122.42(e) and applicable efflu-
ent limitations and standards, includ-
ing those specified in 40 CFR part 412. 
When additional information is nec-
essary to complete the notice of intent 
or clarify, modify, or supplement pre-
viously submitted material, the Direc-
tor may request such information from 
the owner or operator. If the Director 
makes a preliminary determination 
that the notice of intent meets the re-
quirements of §§ 122.21(i)(1) and 
122.42(e), the Director must notify the 
public of the Director’s proposal to 
grant coverage under the permit to the 
CAFO and make available for public re-
view and comment the notice of intent 
submitted by the CAFO, including the 
CAFO’s nutrient management plan, 
and the draft terms of the nutrient 
management plan to be incorporated 
into the permit. The process for sub-
mitting public comments and hearing 
requests, and the hearing process if a 
request for a hearing is granted, must 
follow the procedures applicable to 
draft permits set forth in 40 CFR 124.11 
through 124.13. The Director may es-
tablish, either by regulation or in the 
general permit, an appropriate period 
of time for the public to comment and 
request a hearing that differs from the 
time period specified in 40 CFR 124.10. 
The Director must respond to signifi-
cant comments received during the 
comment period, as provided in 40 CFR 
124.17, and, if necessary, require the 
CAFO owner or operator to revise the 
nutrient management plan in order to 
be granted permit coverage. When the 
Director authorizes coverage for the 
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CAFO owner or operator under the gen-
eral permit, the terms of the nutrient 
management plan shall become incor-
porated as terms and conditions of the 
permit for the CAFO. The Director 
shall notify the CAFO owner or oper-
ator and inform the public that cov-
erage has been authorized and of the 
terms of the nutrient management 
plan incorporated as terms and condi-
tions of the permit applicable to the 
CAFO. 

(2) For EPA-issued permits only. The 
Regional Administrator shall notify 
each person who has submitted written 
comments on the proposal to grant 
coverage and the draft terms of the nu-
trient management plan or requested 
notice of the final permit decision. 
Such notification shall include notice 
that coverage has been authorized and 
of the terms of the nutrient manage-
ment plan incorporated as terms and 
conditions of the permit applicable to 
the CAFO. 

(3) Nothing in this paragraph (h) 
shall affect the authority of the Direc-
tor to require an individual permit 
under § 122.28(b)(3). 

(i) No discharge certification option. (1) 
The owner or operator of a CAFO that 
meets the eligibility criteria in para-
graph (i)(2) of this section may certify 
to the Director that the CAFO does not 
discharge or propose to discharge. A 
CAFO owner or operator who certifies 
that the CAFO does not discharge or 
propose to discharge is not required to 
seek coverage under an NPDES permit 
pursuant to paragraph (d)(1) of this sec-
tion, provided that the CAFO is de-
signed, constructed, operated, and 
maintained in accordance with the re-
quirements of paragraphs (i)(2) and (3) 
of this section, and subject to the limi-
tations in paragraph (i)(4) of this sec-
tion. 

(2) Eligibility criteria. In order to cer-
tify that a CAFO does not discharge or 
propose to discharge, the owner or op-
erator of a CAFO must document, 
based on an objective assessment of the 
conditions at the CAFO, that the CAFO 
is designed, constructed, operated, and 
maintained in a manner such that the 
CAFO will not discharge, as follows: 

(i) The CAFO’s production area is de-
signed, constructed, operated, and 
maintained so as not to discharge. The 

CAFO must maintain documentation 
that demonstrates that: 

(A) Any open manure storage struc-
tures are designed, constructed, oper-
ated, and maintained to achieve no dis-
charge based on a technical evaluation 
in accordance with the elements of the 
technical evaluation set forth in 40 
CFR 412.46(a)(1)(i) through (viii); 

(B) Any part of the CAFO’s produc-
tion area that is not addressed by para-
graph (i)(2)(i)(A) of this section is de-
signed, constructed, operated, and 
maintained such that there will be no 
discharge of manure, litter, or process 
wastewater; and 

(C) The CAFO implements the addi-
tional measures set forth in 40 CFR 
412.37(a) and (b); 

(ii) The CAFO has developed and is 
implementing an up-to-date nutrient 
management plan to ensure no dis-
charge from the CAFO, including from 
all land application areas under the 
control of the CAFO, that addresses, at 
a minimum, the following: 

(A) The elements of § 122.42(e)(1)(i) 
through (ix) and 40 CFR 412.37(c); and 

(B) All site-specific operation and 
maintenance practices necessary to en-
sure no discharge, including any prac-
tices or conditions established by a 
technical evaluation pursuant to para-
graph (i)(2)(i)(A) of this section; and 

(iii) The CAFO must maintain docu-
mentation required by this paragraph 
either on site or at a nearby office, or 
otherwise make such documentation 
readily available to the Director or Re-
gional Administrator upon request. 

(3) Submission to the Director. In order 
to certify that a CAFO does not dis-
charge or propose to discharge, the 
CAFO owner or operator must com-
plete and submit to the Director, by 
certified mail or equivalent method of 
documentation, a certification that in-
cludes, at a minimum, the following in-
formation: 

(i) The legal name, address and phone 
number of the CAFO owner or operator 
(see § 122.21(b)); 

(ii) The CAFO name and address, the 
county name and the latitude and lon-
gitude where the CAFO is located; 

(iii) A statement that describes the 
basis for the CAFO’s certification that 
it satisfies the eligibility requirements 
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identified in paragraph (i)(2) of this 
section; and 

(iv) The following certification state-
ment: ‘‘I certify under penalty of law 
that I am the owner or operator of a 
concentrated animal feeding operation 
(CAFO), identified as [Name of CAFO], 
and that said CAFO meets the require-
ments of 40 CFR 122.23(i). I have read 
and understand the eligibility require-
ments of 40 CFR 122.23(i)(2) for certi-
fying that a CAFO does not discharge 
or propose to discharge and further cer-
tify that this CAFO satisfies the eligi-
bility requirements. As part of this cer-
tification, I am including the informa-
tion required by 40 CFR 122.23(i)(3). I 
also understand the conditions set 
forth in 40 CFR 122.23(i)(4), (5) and (6) 
regarding loss and withdrawal of cer-
tification. I certify under penalty of 
law that this document and all other 
documents required for this certifi-
cation were prepared under my direc-
tion or supervision and that qualified 
personnel properly gathered and evalu-
ated the information submitted. Based 
upon my inquiry of the person or per-
sons directly involved in gathering and 
evaluating the information, the infor-
mation submitted is to the best of my 
knowledge and belief true, accurate 
and complete. I am aware there are sig-
nificant penalties for submitting false 
information, including the possibility 
of fine and imprisonment for knowing 
violations.’’; and 

(v) The certification must be signed 
in accordance with the signatory re-
quirements of 40 CFR 122.22. 

(4) Term of certification. A certifi-
cation that meets the requirements of 
paragraphs (i)(2) and (i)(3) of this sec-
tion shall become effective on the date 
it is submitted, unless the Director es-
tablishes an effective date of up to 30 
days after the date of submission. Cer-
tification will remain in effect for five 
years or until the certification is no 
longer valid or is withdrawn, whichever 
occurs first. A certification is no 
longer valid when a discharge has oc-
curred or when the CAFO ceases to 
meet the eligibility criteria in para-
graph (i)(2) of this section. 

(5) Withdrawal of certification.(i) At 
any time, a CAFO may withdraw its 
certification by notifying the Director 
by certified mail or equivalent method 

of documentation. A certification is 
withdrawn on the date the notification 
is submitted to the Director. The 
CAFO does not need to specify any rea-
son for the withdrawal in its notifica-
tion to the Director. 

(ii) If a certification becomes invalid 
in accordance with paragraph (i)(4) of 
this section, the CAFO must withdraw 
its certification within three days of 
the date on which the CAFO becomes 
aware that the certification is invalid. 
Once a CAFO’s certification is no 
longer valid, the CAFO is subject to 
the requirement in paragraph (d)(1) of 
this section to seek permit coverage if 
it discharges or proposes to discharge. 

(6) Recertification.A previously cer-
tified CAFO that does not discharge or 
propose to discharge may recertify in 
accordance with paragraph (i) of this 
section, except that where the CAFO 
has discharged, the CAFO may only re-
certify if the following additional con-
ditions are met: 

(i) The CAFO had a valid certifi-
cation at the time of the discharge; 

(ii) The owner or operator satisfies 
the eligibility criteria of paragraph 
(i)(2) of this section, including any nec-
essary modifications to the CAFO’s de-
sign, construction, operation, and/or 
maintenance to permanently address 
the cause of the discharge and ensure 
that no discharge from this cause oc-
curs in the future; 

(iii) The CAFO has not previously re-
certified after a discharge from the 
same cause; 

(iv) The owner or operator submits to 
the Director for review the following 
documentation: a description of the 
discharge, including the date, time, 
cause, duration, and approximate vol-
ume of the discharge, and a detailed ex-
planation of the steps taken by the 
CAFO to permanently address the 
cause of the discharge in addition to 
submitting a certification in accord-
ance with paragraph (i)(3) of this sec-
tion; and 

(v) Notwithstanding paragraph (i)(4) 
of this section, a recertification that 
meets the requirements of paragraphs 
(i)(6)(iii) and (i)(6)(iv) of this section 
shall only become effective 30 days 
from the date of submission of the re-
certification documentation. 
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(j) Effect of certification. (1) An 
unpermitted CAFO certified in accord-
ance with paragraph (i) of this section 
is presumed not to propose to dis-
charge. If such a CAFO does discharge, 
it is not in violation of the require-
ment that CAFOs that propose to dis-
charge seek permit coverage pursuant 
to paragraphs (d)(1) and (f) of this sec-
tion, with respect to that discharge. In 
all instances, the discharge of a pollut-
ant without a permit is a violation of 
the Clean Water Act section 301(a) pro-
hibition against unauthorized dis-
charges from point sources. 

(2) In any enforcement proceeding for 
failure to seek permit coverage under 
paragraphs (d)(1) or (f) of this section 
that is related to a discharge from an 
unpermitted CAFO, the burden is on 
the CAFO to establish that it did not 
propose to discharge prior to the dis-
charge when the CAFO either did not 
submit certification documentation as 
provided in paragraph (i)(3) or (i)(6)(iv) 
of this section within at least five 
years prior to the discharge, or with-
drew its certification in accordance 
with paragraph (i)(5) of this section. 
Design, construction, operation, and 
maintenance in accordance with the 
criteria of paragraph (i)(2) of this sec-
tion satisfies this burden. 

[68 FR 7265, Feb. 12, 2003, as amended at 71 
FR 6984, Feb. 10, 2006; 72 FR 40250, July 24, 
2007; 73 FR 70480, Nov. 20, 2008] 

§ 122.24 Concentrated aquatic animal 
production facilities (applicable to 
State NPDES programs, see 
§ 123.25). 

(a) Permit requirement. Concentrated 
aquatic animal production facilities, as 
defined in this section, are point 
sources subject to the NPDES permit 
program. 

(b) Definition. Concentrated aquatic 
animal production facility means a 
hatchery, fish farm, or other facility 
which meets the criteria in appendix C 
of this part, or which the Director des-
ignates under paragraph (c) of this sec-
tion. 

(c) Case-by-case designation of con-
centrated aquatic animal production fa-
cilities. (1) The Director may designate 
any warm or cold water aquatic animal 
production facility as a concentrated 
aquatic animal production facility 

upon determining that it is a signifi-
cant contributor of pollution to waters 
of the United States. In making this 
designation the Director shall consider 
the following factors: 

(i) The location and quality of the re-
ceiving waters of the United States; 

(ii) The holding, feeding, and produc-
tion capacities of the facility; 

(iii) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(iv) Other relevant factors. 
(2) A permit application shall not be 

required from a concentrated aquatic 
animal production facility designated 
under this paragraph until the Director 
has conducted on-site inspection of the 
facility and has determined that the fa-
cility should and could be regulated 
under the permit program. 

[48 FR 14153, Apr. 1, 1983, as amended at 65 
FR 30907, May 15, 2000] 

§ 122.25 Aquaculture projects (applica-
ble to State NPDES programs, see 
§ 123.25). 

(a) Permit requirement. Discharges 
into aquaculture projects, as defined in 
this section, are subject to the NPDES 
permit program through section 318 of 
CWA, and in accordance with 40 CFR 
part 125, subpart B. 

(b) Definitions. (1) Aquaculture project 
means a defined managed water area 
which uses discharges of pollutants 
into that designated area for the main-
tenance or production of harvestable 
freshwater, estuarine, or marine plants 
or animals. 

(2) Designated project area means the 
portions of the waters of the United 
States within which the permittee or 
permit applicant plans to confine the 
cultivated species, using a method or 
plan or operation (including, but not 
limited to, physical confinement) 
which, on the basis of reliable sci-
entific evidence, is expected to ensure 
that specific individual organisms com-
prising an aquaculture crop will enjoy 
increased growth attributable to the 
discharge of pollutants, and be har-
vested within a defined geographic 
area. 
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§ 122.26 Storm water discharges (appli-
cable to State NPDES programs, see 
§ 123.25). 

(a) Permit requirement. (1) Prior to Oc-
tober 1, 1994, discharges composed en-
tirely of storm water shall not be re-
quired to obtain a NPDES permit ex-
cept: 

(i) A discharge with respect to which 
a permit has been issued prior to Feb-
ruary 4, 1987; 

(ii) A discharge associated with in-
dustrial activity (see § 122.26(a)(4)); 

(iii) A discharge from a large munic-
ipal separate storm sewer system; 

(iv) A discharge from a medium mu-
nicipal separate storm sewer system; 

(v) A discharge which the Director, 
or in States with approved NPDES pro-
grams, either the Director or the EPA 
Regional Administrator, determines to 
contribute to a violation of a water 
quality standard or is a significant 
contributor of pollutants to waters of 
the United States. This designation 
may include a discharge from any con-
veyance or system of conveyances used 
for collecting and conveying storm 
water runoff or a system of discharges 
from municipal separate storm sewers, 
except for those discharges from con-
veyances which do not require a permit 
under paragraph (a)(2) of this section 
or agricultural storm water runoff 
which is exempted from the definition 
of point source at § 122.2. 
The Director may designate discharges 
from municipal separate storm sewers 
on a system-wide or jurisdiction-wide 
basis. In making this determination 
the Director may consider the fol-
lowing factors: 

(A) The location of the discharge 
with respect to waters of the United 
States as defined at 40 CFR 122.2. 

(B) The size of the discharge; 
(C) The quantity and nature of the 

pollutants discharged to waters of the 
United States; and 

(D) Other relevant factors. 
(2) The Director may not require a 

permit for discharges of storm water 
runoff from the following: 

(i) Mining operations composed en-
tirely of flows which are from convey-
ances or systems of conveyances (in-
cluding but not limited to pipes, con-
duits, ditches, and channels) used for 
collecting and conveying precipitation 

runoff and which are not contaminated 
by contact with or that have not come 
into contact with, any overburden, raw 
material, intermediate products, fin-
ished product, byproduct, or waste 
products located on the site of such op-
erations, except in accordance with 
paragraph (c)(1)(iv) of this section. 

(ii) All field activities or operations 
associated with oil and gas exploration, 
production, processing, or treatment 
operations or transmission facilities, 
including activities necessary to pre-
pare a site for drilling and for the 
movement and placement of drilling 
equipment, whether or not such field 
activities or operations may be consid-
ered to be construction activities, ex-
cept in accordance with paragraph 
(c)(1)(iii) of this section. Discharges of 
sediment from construction activities 
associated with oil and gas exploration, 
production, processing, or treatment 
operations or transmission facilities 
are not subject to the provisions of 
paragraph (c)(1)(iii)(C) of this section. 

NOTE TO PARAGRAPH (a)(2)(ii): EPA encour-
ages operators of oil and gas field activities 
or operations to implement and maintain 
Best Management Practices (BMPs) to mini-
mize discharges of pollutants, including sedi-
ment, in storm water both during and after 
construction activities to help ensure protec-
tion of surface water quality during storm 
events. Appropriate controls would be those 
suitable to the site conditions and consistent 
with generally accepted engineering design 
criteria and manufacturer specifications. Se-
lection of BMPs could also be affected by 
seasonal or climate conditions. 

(3) Large and medium municipal sepa-
rate storm sewer systems. (i) Permits 
must be obtained for all discharges 
from large and medium municipal sep-
arate storm sewer systems. 

(ii) The Director may either issue one 
system-wide permit covering all dis-
charges from municipal separate storm 
sewers within a large or medium mu-
nicipal storm sewer system or issue 
distinct permits for appropriate cat-
egories of discharges within a large or 
medium municipal separate storm 
sewer system including, but not lim-
ited to: all discharges owned or oper-
ated by the same municipality; located 
within the same jurisdiction; all dis-
charges within a system that discharge 
to the same watershed; discharges 
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within a system that are similar in na-
ture; or for individual discharges from 
municipal separate storm sewers with-
in the system. 

(iii) The operator of a discharge from 
a municipal separate storm sewer 
which is part of a large or medium mu-
nicipal separate storm sewer system 
must either: 

(A) Participate in a permit applica-
tion (to be a permittee or a co-per-
mittee) with one or more other opera-
tors of discharges from the large or me-
dium municipal storm sewer system 
which covers all, or a portion of all, 
discharges from the municipal separate 
storm sewer system; 

(B) Submit a distinct permit applica-
tion which only covers discharges from 
the municipal separate storm sewers 
for which the operator is responsible; 
or 

(C) A regional authority may be re-
sponsible for submitting a permit ap-
plication under the following guide-
lines: 

(1) The regional authority together 
with co-applicants shall have authority 
over a storm water management pro-
gram that is in existence, or shall be in 
existence at the time part 1 of the ap-
plication is due; 

(2) The permit applicant or co-appli-
cants shall establish their ability to 
make a timely submission of part 1 and 
part 2 of the municipal application; 

(3) Each of the operators of municipal 
separate storm sewers within the sys-
tems described in paragraphs (b)(4) (i), 
(ii), and (iii) or (b)(7) (i), (ii), and (iii) of 
this section, that are under the pur-
view of the designated regional author-
ity, shall comply with the application 
requirements of paragraph (d) of this 
section. 

(iv) One permit application may be 
submitted for all or a portion of all 
municipal separate storm sewers with-
in adjacent or interconnected large or 
medium municipal separate storm 
sewer systems. The Director may issue 
one system-wide permit covering all, 
or a portion of all municipal separate 
storm sewers in adjacent or inter-
connected large or medium municipal 
separate storm sewer systems. 

(v) Permits for all or a portion of all 
discharges from large or medium mu-
nicipal separate storm sewer systems 

that are issued on a system-wide, juris-
diction-wide, watershed or other basis 
may specify different conditions relat-
ing to different discharges covered by 
the permit, including different man-
agement programs for different drain-
age areas which contribute storm 
water to the system. 

(vi) Co-permittees need only comply 
with permit conditions relating to dis-
charges from the municipal separate 
storm sewers for which they are opera-
tors. 

(4) Discharges through large and me-
dium municipal separate storm sewer sys-
tems. In addition to meeting the re-
quirements of paragraph (c) of this sec-
tion, an operator of a storm water dis-
charge associated with industrial ac-
tivity which discharges through a large 
or medium municipal separate storm 
sewer system shall submit, to the oper-
ator of the municipal separate storm 
sewer system receiving the discharge 
no later than May 15, 1991, or 180 days 
prior to commencing such discharge: 
the name of the facility; a contact per-
son and phone number; the location of 
the discharge; a description, including 
Standard Industrial Classification, 
which best reflects the principal prod-
ucts or services provided by each facil-
ity; and any existing NPDES permit 
number. 

(5) Other municipal separate storm sew-
ers. The Director may issue permits for 
municipal separate storm sewers that 
are designated under paragraph 
(a)(1)(v) of this section on a system- 
wide basis, jurisdiction-wide basis, wa-
tershed basis or other appropriate 
basis, or may issue permits for indi-
vidual discharges. 

(6) Non-municipal separate storm sew-
ers. For storm water discharges associ-
ated with industrial activity from 
point sources which discharge through 
a non-municipal or non-publicly owned 
separate storm sewer system, the Di-
rector, in his discretion, may issue: a 
single NPDES permit, with each dis-
charger a co-permittee to a permit 
issued to the operator of the portion of 
the system that discharges into waters 
of the United States; or, individual per-
mits to each discharger of storm water 
associated with industrial activity 
through the non-municipal conveyance 
system. 
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(i) All storm water discharges associ-
ated with industrial activity that dis-
charge through a storm water dis-
charge system that is not a municipal 
separate storm sewer must be covered 
by an individual permit, or a permit 
issued to the operator of the portion of 
the system that discharges to waters of 
the United States, with each dis-
charger to the non-municipal convey-
ance a co-permittee to that permit. 

(ii) Where there is more than one op-
erator of a single system of such con-
veyances, all operators of storm water 
discharges associated with industrial 
activity must submit applications. 

(iii) Any permit covering more than 
one operator shall identify the effluent 
limitations, or other permit condi-
tions, if any, that apply to each oper-
ator. 

(7) Combined sewer systems. Convey-
ances that discharge storm water run-
off combined with municipal sewage 
are point sources that must obtain 
NPDES permits in accordance with the 
procedures of § 122.21 and are not sub-
ject to the provisions of this section. 

(8) Whether a discharge from a mu-
nicipal separate storm sewer is or is 
not subject to regulation under this 
section shall have no bearing on wheth-
er the owner or operator of the dis-
charge is eligible for funding under 
title II, title III or title VI of the Clean 
Water Act. See 40 CFR part 35, subpart 
I, appendix A(b)H.2.j. 

(9)(i) On and after October 1, 1994, for 
discharges composed entirely of storm 
water, that are not required by para-
graph (a)(1) of this section to obtain a 
permit, operators shall be required to 
obtain a NPDES permit only if: 

(A) The discharge is from a small 
MS4 required to be regulated pursuant 
to § 122.32; 

(B) The discharge is a storm water 
discharge associated with small con-
struction activity pursuant to para-
graph (b)(15) of this section; 

(C) The Director, or in States with 
approved NPDES programs either the 
Director or the EPA Regional Adminis-
trator, determines that storm water 
controls are needed for the discharge 
based on wasteload allocations that are 
part of ‘‘total maximum daily loads’’ 
(TMDLs) that address the pollutant(s) 
of concern; or 

(D) The Director, or in States with 
approved NPDES programs either the 
Director or the EPA Regional Adminis-
trator, determines that the discharge, 
or category of discharges within a geo-
graphic area, contributes to a violation 
of a water quality standard or is a sig-
nificant contributor of pollutants to 
waters of the United States. 

(ii) Operators of small MS4s des-
ignated pursuant to paragraphs 
(a)(9)(i)(A), (a)(9)(i)(C), and (a)(9)(i)(D) 
of this section shall seek coverage 
under an NPDES permit in accordance 
with §§ 122.33 through 122.35. Operators 
of non-municipal sources designated 
pursuant to paragraphs (a)(9)(i)(B), 
(a)(9)(i)(C), and (a)(9)(i)(D) of this sec-
tion shall seek coverage under an 
NPDES permit in accordance with 
paragraph (c)(1) of this section. 

(iii) Operators of storm water dis-
charges designated pursuant to para-
graphs (a)(9)(i)(C) and (a)(9)(i)(D) of 
this section shall apply to the Director 
for a permit within 180 days of receipt 
of notice, unless permission for a later 
date is granted by the Director (see 
§ 124.52(c) of this chapter). 

(b) Definitions. (1) Co-permittee means 
a permittee to a NPDES permit that is 
only responsible for permit conditions 
relating to the discharge for which it is 
operator. 

(2) Illicit discharge means any dis-
charge to a municipal separate storm 
sewer that is not composed entirely of 
storm water except discharges pursu-
ant to a NPDES permit (other than the 
NPDES permit for discharges from the 
municipal separate storm sewer) and 
discharges resulting from fire fighting 
activities. 

(3) Incorporated place means the Dis-
trict of Columbia, or a city, town, 
township, or village that is incor-
porated under the laws of the State in 
which it is located. 

(4) Large municipal separate storm 
sewer system means all municipal sepa-
rate storm sewers that are either: 

(i) Located in an incorporated place 
with a population of 250,000 or more as 
determined by the 1990 Decennial Cen-
sus by the Bureau of the Census (Ap-
pendix F of this part); or 

(ii) Located in the counties listed in 
appendix H, except municipal separate 
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storm sewers that are located in the in-
corporated places, townships or towns 
within such counties; or 

(iii) Owned or operated by a munici-
pality other than those described in 
paragraph (b)(4) (i) or (ii) of this sec-
tion and that are designated by the Di-
rector as part of the large or medium 
municipal separate storm sewer system 
due to the interrelationship between 
the discharges of the designated storm 
sewer and the discharges from munic-
ipal separate storm sewers described 
under paragraph (b)(4) (i) or (ii) of this 
section. In making this determination 
the Director may consider the fol-
lowing factors: 

(A) Physical interconnections be-
tween the municipal separate storm 
sewers; 

(B) The location of discharges from 
the designated municipal separate 
storm sewer relative to discharges 
from municipal separate storm sewers 
described in paragraph (b)(4)(i) of this 
section; 

(C) The quantity and nature of pol-
lutants discharged to waters of the 
United States; 

(D) The nature of the receiving 
waters; and 

(E) Other relevant factors; or 
(iv) The Director may, upon petition, 

designate as a large municipal separate 
storm sewer system, municipal sepa-
rate storm sewers located within the 
boundaries of a region defined by a 
storm water management regional au-
thority based on a jurisdictional, wa-
tershed, or other appropriate basis that 
includes one or more of the systems de-
scribed in paragraph (b)(4) (i), (ii), (iii) 
of this section. 

(5) Major municipal separate storm 
sewer outfall (or ‘‘major outfall’’) means 
a municipal separate storm sewer out-
fall that discharges from a single pipe 
with an inside diameter of 36 inches or 
more or its equivalent (discharge from 
a single conveyance other than circular 
pipe which is associated with a drain-
age area of more than 50 acres); or for 
municipal separate storm sewers that 
receive storm water from lands zoned 
for industrial activity (based on com-
prehensive zoning plans or the equiva-
lent), an outfall that discharges from a 
single pipe with an inside diameter of 
12 inches or more or from its equiva-

lent (discharge from other than a cir-
cular pipe associated with a drainage 
area of 2 acres or more). 

(6) Major outfall means a major mu-
nicipal separate storm sewer outfall. 

(7) Medium municipal separate storm 
sewer system means all municipal sepa-
rate storm sewers that are either: 

(i) Located in an incorporated place 
with a population of 100,000 or more but 
less than 250,000, as determined by the 
1990 Decennial Census by the Bureau of 
the Census (Appendix G of this part); or 

(ii) Located in the counties listed in 
appendix I, except municipal separate 
storm sewers that are located in the in-
corporated places, townships or towns 
within such counties; or 

(iii) Owned or operated by a munici-
pality other than those described in 
paragraph (b)(7) (i) or (ii) of this sec-
tion and that are designated by the Di-
rector as part of the large or medium 
municipal separate storm sewer system 
due to the interrelationship between 
the discharges of the designated storm 
sewer and the discharges from munic-
ipal separate storm sewers described 
under paragraph (b)(7) (i) or (ii) of this 
section. In making this determination 
the Director may consider the fol-
lowing factors: 

(A) Physical interconnections be-
tween the municipal separate storm 
sewers; 

(B) The location of discharges from 
the designated municipal separate 
storm sewer relative to discharges 
from municipal separate storm sewers 
described in paragraph (b)(7)(i) of this 
section; 

(C) The quantity and nature of pol-
lutants discharged to waters of the 
United States; 

(D) The nature of the receiving 
waters; or 

(E) Other relevant factors; or 
(iv) The Director may, upon petition, 

designate as a medium municipal sepa-
rate storm sewer system, municipal 
separate storm sewers located within 
the boundaries of a region defined by a 
storm water management regional au-
thority based on a jurisdictional, wa-
tershed, or other appropriate basis that 
includes one or more of the systems de-
scribed in paragraphs (b)(7) (i), (ii), (iii) 
of this section. 
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(8) Municipal separate storm sewer 
means a conveyance or system of con-
veyances (including roads with drain-
age systems, municipal streets, catch 
basins, curbs, gutters, ditches, man- 
made channels, or storm drains): 

(i) Owned or operated by a State, 
city, town, borough, county, parish, 
district, association, or other public 
body (created by or pursuant to State 
law) having jurisdiction over disposal 
of sewage, industrial wastes, storm 
water, or other wastes, including spe-
cial districts under State law such as a 
sewer district, flood control district or 
drainage district, or similar entity, or 
an Indian tribe or an authorized Indian 
tribal organization, or a designated and 
approved management agency under 
section 208 of the CWA that discharges 
to waters of the United States; 

(ii) Designed or used for collecting or 
conveying storm water; 

(iii) Which is not a combined sewer; 
and 

(iv) Which is not part of a Publicly 
Owned Treatment Works (POTW) as de-
fined at 40 CFR 122.2. 

(9) Outfall means a point source as de-
fined by 40 CFR 122.2 at the point where 
a municipal separate storm sewer dis-
charges to waters of the United States 
and does not include open conveyances 
connecting two municipal separate 
storm sewers, or pipes, tunnels or other 
conveyances which connect segments 
of the same stream or other waters of 
the United States and are used to con-
vey waters of the United States. 

(10) Overburden means any material 
of any nature, consolidated or uncon-
solidated, that overlies a mineral de-
posit, excluding topsoil or similar nat-
urally-occurring surface materials that 
are not disturbed by mining oper-
ations. 

(11) Runoff coefficient means the frac-
tion of total rainfall that will appear 
at a conveyance as runoff. 

(12) Significant materials includes, but 
is not limited to: raw materials; fuels; 
materials such as solvents, detergents, 
and plastic pellets; finished materials 
such as metallic products; raw mate-
rials used in food processing or produc-
tion; hazardous substances designated 
under section 101(14) of CERCLA; any 
chemical the facility is required to re-
port pursuant to section 313 of title III 

of SARA; fertilizers; pesticides; and 
waste products such as ashes, slag and 
sludge that have the potential to be re-
leased with storm water discharges. 

(13) Storm water means storm water 
runoff, snow melt runoff, and surface 
runoff and drainage. 

(14) Storm water discharge associated 
with industrial activity means the dis-
charge from any conveyance that is 
used for collecting and conveying 
storm water and that is directly re-
lated to manufacturing, processing or 
raw materials storage areas at an in-
dustrial plant. The term does not in-
clude discharges from facilities or ac-
tivities excluded from the NPDES pro-
gram under this part 122. For the cat-
egories of industries identified in this 
section, the term includes, but is not 
limited to, storm water discharges 
from industrial plant yards; immediate 
access roads and rail lines used or trav-
eled by carriers of raw materials, man-
ufactured products, waste material, or 
by-products used or created by the fa-
cility; material handling sites; refuse 
sites; sites used for the application or 
disposal of process waste waters (as de-
fined at part 401 of this chapter); sites 
used for the storage and maintenance 
of material handling equipment; sites 
used for residual treatment, storage, or 
disposal; shipping and receiving areas; 
manufacturing buildings; storage areas 
(including tank farms) for raw mate-
rials, and intermediate and final prod-
ucts; and areas where industrial activ-
ity has taken place in the past and sig-
nificant materials remain and are ex-
posed to storm water. For the purposes 
of this paragraph, material handling 
activities include storage, loading and 
unloading, transportation, or convey-
ance of any raw material, intermediate 
product, final product, by-product or 
waste product. The term excludes areas 
located on plant lands separate from 
the plant’s industrial activities, such 
as office buildings and accompanying 
parking lots as long as the drainage 
from the excluded areas is not mixed 
with storm water drained from the 
above described areas. Industrial facili-
ties (including industrial facilities that 
are federally, State, or municipally 
owned or operated that meet the de-
scription of the facilities listed in para-
graphs (b)(14)(i) through (xi) of this 
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section) include those facilities des-
ignated under the provisions of para-
graph (a)(1)(v) of this section. The fol-
lowing categories of facilities are con-
sidered to be engaging in ‘‘industrial 
activity’’ for purposes of paragraph 
(b)(14): 

(i) Facilities subject to storm water 
effluent limitations guidelines, new 
source performance standards, or toxic 
pollutant effluent standards under 40 
CFR subchapter N (except facilities 
with toxic pollutant effluent standards 
which are exempted under category (xi) 
in paragraph (b)(14) of this section); 

(ii) Facilities classified as Standard 
Industrial Classifications 24 (except 
2434), 26 (except 265 and 267), 28 (except 
283), 29, 31l, 32 (except 323), 33, 344l, 373; 

(iii) Facilities classified as Standard 
Industrial Classifications 10 through 14 
(mineral industry) including active or 
inactive mining operations (except for 
areas of coal mining operations no 
longer meeting the definition of a rec-
lamation area under 40 CFR 434.11(1) 
because the performance bond issued to 
the facility by the appropriate SMCRA 
authority has been released, or except 
for areas of non-coal mining operations 
which have been released from applica-
ble State or Federal reclamation re-
quirements after December 17, 1990) 
and oil and gas exploration, produc-
tion, processing, or treatment oper-
ations, or transmission facilities that 
discharge storm water contaminated 
by contact with or that has come into 
contact with, any overburden, raw ma-
terial, intermediate products, finished 
products, byproducts or waste products 
located on the site of such operations; 
(inactive mining operations are mining 
sites that are not being actively mined, 
but which have an identifiable owner/ 
operator; inactive mining sites do not 
include sites where mining claims are 
being maintained prior to disturbances 
associated with the extraction, 
beneficiation, or processing of mined 
materials, nor sites where minimal ac-
tivities are undertaken for the sole 
purpose of maintaining a mining 
claim); 

(iv) Hazardous waste treatment, stor-
age, or disposal facilities, including 
those that are operating under interim 
status or a permit under subtitle C of 
RCRA; 

(v) Landfills, land application sites, 
and open dumps that receive or have 
received any industrial wastes (waste 
that is received from any of the facili-
ties described under this subsection) 
including those that are subject to reg-
ulation under subtitle D of RCRA; 

(vi) Facilities involved in the recy-
cling of materials, including metal 
scrapyards, battery reclaimers, salvage 
yards, and automobile junkyards, in-
cluding but limited to those classified 
as Standard Industrial Classification 
5015 and 5093; 

(vii) Steam electric power generating 
facilities, including coal handling sites; 

(viii) Transportation facilities classi-
fied as Standard Industrial Classifica-
tions 40, 41, 42 (except 4221–25), 43, 44, 
45, and 5171 which have vehicle mainte-
nance shops, equipment cleaning oper-
ations, or airport deicing operations. 
Only those portions of the facility that 
are either involved in vehicle mainte-
nance (including vehicle rehabilitation, 
mechanical repairs, painting, fueling, 
and lubrication), equipment cleaning 
operations, airport deicing operations, 
or which are otherwise identified under 
paragraphs (b)(14) (i)–(vii) or (ix)–(xi) of 
this section are associated with indus-
trial activity; 

(ix) Treatment works treating do-
mestic sewage or any other sewage 
sludge or wastewater treatment device 
or system, used in the storage treat-
ment, recycling, and reclamation of 
municipal or domestic sewage, includ-
ing land dedicated to the disposal of 
sewage sludge that are located within 
the confines of the facility, with a de-
sign flow of 1.0 mgd or more, or re-
quired to have an approved 
pretreatment program under 40 CFR 
part 403. Not included are farm lands, 
domestic gardens or lands used for 
sludge management where sludge is 
beneficially reused and which are not 
physically located in the confines of 
the facility, or areas that are in com-
pliance with section 405 of the CWA; 

(x) Construction activity including 
clearing, grading and excavation, ex-
cept operations that result in the dis-
turbance of less than five acres of total 
land area. Construction activity also 
includes the disturbance of less than 
five acres of total land area that is a 
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part of a larger common plan of devel-
opment or sale if the larger common 
plan will ultimately disturb five acres 
or more; 

(xi) Facilities under Standard Indus-
trial Classifications 20, 21, 22, 23, 2434, 
25, 265, 267, 27, 283, 285, 30, 31 (except 
311), 323, 34 (except 3441), 35, 36, 37 (ex-
cept 373), 38, 39, and 4221–25; 

(15) Storm water discharge associated 
with small construction activity means 
the discharge of storm water from: 

(i) Construction activities including 
clearing, grading, and excavating that 
result in land disturbance of equal to 
or greater than one acre and less than 
five acres. Small construction activity 
also includes the disturbance of less 
than one acre of total land area that is 
part of a larger common plan of devel-
opment or sale if the larger common 
plan will ultimately disturb equal to or 
greater than one and less than five 
acres. Small construction activity does 
not include routine maintenance that 
is performed to maintain the original 
line and grade, hydraulic capacity, or 
original purpose of the facility. The Di-
rector may waive the otherwise appli-
cable requirements in a general permit 
for a storm water discharge from con-
struction activities that disturb less 
than five acres where: 

(A) The value of the rainfall erosivity 
factor (‘‘R’’ in the Revised Universal 
Soil Loss Equation) is less than five 
during the period of construction activ-
ity. The rainfall erosivity factor is de-
termined in accordance with Chapter 2 
of Agriculture Handbook Number 703, 
Predicting Soil Erosion by Water: A Guide 
to Conservation Planning With the Re-
vised Universal Soil Loss Equation 
(RUSLE), pages 21–64, dated January 
1997. The Director of the Federal Reg-
ister approves this incorporation by 
reference in accordance with 5 U.S.C 
552(a) and 1 CFR part 51. Copies may be 
obtained from EPA’s Water Resource 
Center, Mail Code RC4100, 401 M St. 
SW, Washington, DC 20460. A copy is 
also available for inspection at the U.S. 

EPA Water Docket , 401 M Street SW, 
Washington, DC 20460, or at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on 
the availability of this material at 
NARA, call 202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. An operator must 
certify to the Director that the con-
struction activity will take place dur-
ing a period when the value of the rain-
fall erosivity factor is less than five; or 

(B) Storm water controls are not 
needed based on a ‘‘total maximum 
daily load’’ (TMDL) approved or estab-
lished by EPA that addresses the pol-
lutant(s) of concern or, for non-im-
paired waters that do not require 
TMDLs, an equivalent analysis that de-
termines allocations for small con-
struction sites for the pollutant(s) of 
concern or that determines that such 
allocations are not needed to protect 
water quality based on consideration of 
existing in-stream concentrations, ex-
pected growth in pollutant contribu-
tions from all sources, and a margin of 
safety. For the purpose of this para-
graph, the pollutant(s) of concern in-
clude sediment or a parameter that ad-
dresses sediment (such as total sus-
pended solids, turbidity or siltation) 
and any other pollutant that has been 
identified as a cause of impairment of 
any water body that will receive a dis-
charge from the construction activity. 
The operator must certify to the Direc-
tor that the construction activity will 
take place, and storm water discharges 
will occur, within the drainage area ad-
dressed by the TMDL or equivalent 
analysis. 

(ii) Any other construction activity 
designated by the Director, or in 
States with approved NPDES programs 
either the Director or the EPA Re-
gional Administrator, based on the po-
tential for contribution to a violation 
of a water quality standard or for sig-
nificant contribution of pollutants to 
waters of the United States. 

EXHIBIT 1 TO § 122.26(B)(15)—SUMMARY OF COVERAGE OF ‘‘STORM WATER DISCHARGES 
ASSOCIATED WITH SMALL CONSTRUCTION ACTIVITY’’ UNDER THE NPDES STORM WATER PROGRAM 

Automatic Designation: Required 
Nationwide Coverage.

• Construction activities that result in a land disturbance of equal to or 
greater than one acre and less than five acres. 
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EXHIBIT 1 TO § 122.26(B)(15)—SUMMARY OF COVERAGE OF ‘‘STORM WATER DISCHARGES ASSOCI-
ATED WITH SMALL CONSTRUCTION ACTIVITY’’ UNDER THE NPDES STORM WATER PROGRAM— 
Continued 

• Construction activities disturbing less than one acre if part of a larger 
common plan of development or sale with a planned disturbance of 
equal to or greater than one acre and less than five acres. (see 
§ 122.26(b)(15)(i).) 

Potential Designation: Optional Eval-
uation and Designation by the 
NPDES Permitting Authority or 
EPA Regional Administrator.

• Construction activities that result in a land disturbance of less than 
one acre based on the potential for contribution to a violation of a 
water quality standard or for significant contribution of pollutants. 
(see § 122.26(b)(15)(ii).) 

Potential Waiver: Waiver from Re-
quirements as Determined by the 
NPDES Permitting Authority..

Any automatically designated construction activity where the operator 
certifies: (1) A rainfall erosivity factor of less than five, or (2) That the 
activity will occur within an area where controls are not needed 
based on a TMDL or, for non-impaired waters that do not require a 
TMDL, an equivalent analysis for the pollutant(s) of concern. (see 
§ 122.26(b)(15)(i).) 

(16) Small municipal separate storm 
sewer system means all separate storm 
sewers that are: 

(i) Owned or operated by the United 
States, a State, city, town, borough, 
county, parish, district, association, or 
other public body (created by or pursu-
ant to State law) having jurisdiction 
over disposal of sewage, industrial 
wastes, storm water, or other wastes, 
including special districts under State 
law such as a sewer district, flood con-
trol district or drainage district, or 
similar entity, or an Indian tribe or an 
authorized Indian tribal organization, 
or a designated and approved manage-
ment agency under section 208 of the 
CWA that discharges to waters of the 
United States. 

(ii) Not defined as ‘‘large’’ or ‘‘me-
dium’’ municipal separate storm sewer 
systems pursuant to paragraphs (b)(4) 
and (b)(7) of this section, or designated 
under paragraph (a)(1)(v) of this sec-
tion. 

(iii) This term includes systems simi-
lar to separate storm sewer systems in 
municipalities, such as systems at 
military bases, large hospital or prison 
complexes, and highways and other 
thoroughfares. The term does not in-
clude separate storm sewers in very 
discrete areas, such as individual build-
ings. 

(17) Small MS4 means a small munic-
ipal separate storm sewer system. 

(18) Municipal separate storm sewer sys-
tem means all separate storm sewers 
that are defined as ‘‘large’’ or ‘‘me-
dium’’ or ‘‘small’’ municipal separate 

storm sewer systems pursuant to para-
graphs (b)(4), (b)(7), and (b)(16) of this 
section, or designated under paragraph 
(a)(1)(v) of this section. 

(19) MS4 means a municipal separate 
storm sewer system. 

(20) Uncontrolled sanitary landfill 
means a landill or open dump, whether 
in operation or closed, that does not 
meet the requirements for runon or 
runoff controls established pursuant to 
subtitle D of the Solid Waste Disposal 
Act. 

(c) Application requirements for storm 
water discharges associated with indus-
trial activity and storm water discharges 
associated with small construction activ-
ity—(1) Individual application. Dis-
chargers of storm water associated 
with industrial activity and with small 
construction activity are required to 
apply for an individual permit or seek 
coverage under a promulgated storm 
water general permit. Facilities that 
are required to obtain an individual 
permit or any dischage of storm water 
which the Director is evaluating for 
designation (see § 124.52(c) of this chap-
ter) under paragraph (a)(1)(v) of this 
section and is not a municipal storm 
sewer, shall submit an NPDES applica-
tion in accordance with the require-
ments of § 122.21 as modified and sup-
plemented by the provisions of this 
paragraph. 

(i) Except as provided in § 122.26(c)(1) 
(ii)–(iv), the operator of a storm water 
discharge associated with industrial 
activity subject to this section shall 
provide: 

VerDate Mar<15>2010 10:37 Jul 28, 2011 Jkt 223165 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\223165.XXX 223165w
re

ie
r-

av
ile

s 
on

 D
S

K
G

B
LS

3C
1P

R
O

D
 w

ith
 C

F
R



211 

Environmental Protection Agency § 122.26 

(A) A site map showing topography 
(or indicating the outline of drainage 
areas served by the outfall(s) covered 
in the application if a topographic map 
is unavailable) of the facility includ-
ing: each of its drainage and discharge 
structures; the drainage area of each 
storm water outfall; paved areas and 
buildings within the drainage area of 
each storm water outfall, each past or 
present area used for outdoor storage 
or disposal of significant materials, 
each existing structural control meas-
ure to reduce pollutants in storm water 
runoff, materials loading and access 
areas, areas where pesticides, herbi-
cides, soil conditioners and fertilizers 
are applied, each of its hazardous waste 
treatment, storage or disposal facili-
ties (including each area not required 
to have a RCRA permit which is used 
for accumulating hazardous waste 
under 40 CFR 262.34); each well where 
fluids from the facility are injected un-
derground; springs, and other surface 
water bodies which receive storm water 
discharges from the facility; 

(B) An estimate of the area of imper-
vious surfaces (including paved areas 
and building roofs) and the total area 
drained by each outfall (within a mile 
radius of the facility) and a narrative 
description of the following: Signifi-
cant materials that in the three years 
prior to the submittal of this applica-
tion have been treated, stored or dis-
posed in a manner to allow exposure to 
storm water; method of treatment, 
storage or disposal of such materials; 
materials management practices em-
ployed, in the three years prior to the 
submittal of this application, to mini-
mize contact by these materials with 
storm water runoff; materials loading 
and access areas; the location, manner 
and frequency in which pesticides, her-
bicides, soil conditioners and fertilizers 
are applied; the location and a descrip-
tion of existing structural and non- 
structural control measures to reduce 
pollutants in storm water runoff; and a 
description of the treatment the storm 
water receives, including the ultimate 
disposal of any solid or fluid wastes 
other than by discharge; 

(C) A certification that all outfalls 
that should contain storm water dis-
charges associated with industrial ac-
tivity have been tested or evaluated for 

the presence of non-storm water dis-
charges which are not covered by a 
NPDES permit; tests for such non- 
storm water discharges may include 
smoke tests, fluorometric dye tests, 
analysis of accurate schematics, as 
well as other appropriate tests. The 
certification shall include a description 
of the method used, the date of any 
testing, and the on-site drainage points 
that were directly observed during a 
test; 

(D) Existing information regarding 
significant leaks or spills of toxic or 
hazardous pollutants at the facility 
that have taken place within the three 
years prior to the submittal of this ap-
plication; 

(E) Quantitative data based on sam-
ples collected during storm events and 
collected in accordance with § 122.21 of 
this part from all outfalls containing a 
storm water discharge associated with 
industrial activity for the following pa-
rameters: 

(1) Any pollutant limited in an efflu-
ent guideline to which the facility is 
subject; 

(2) Any pollutant listed in the facili-
ty’s NPDES permit for its process 
wastewater (if the facility is operating 
under an existing NPDES permit); 

(3) Oil and grease, pH, BOD5, COD, 
TSS, total phosphorus, total Kjeldahl 
nitrogen, and nitrate plus nitrite nitro-
gen; 

(4) Any information on the discharge 
required under § 122.21(g)(7)(vi) and 
(vii); 

(5) Flow measurements or estimates 
of the flow rate, and the total amount 
of discharge for the storm event(s) 
sampled, and the method of flow meas-
urement or estimation; and 

(6) The date and duration (in hours) 
of the storm event(s) sampled, rainfall 
measurements or estimates of the 
storm event (in inches) which gen-
erated the sampled runoff and the du-
ration between the storm event sam-
pled and the end of the previous meas-
urable (greater than 0.1 inch rainfall) 
storm event (in hours); 

(F) Operators of a discharge which is 
composed entirely of storm water are 
exempt from the requirements of 
§ 122.21 (g)(2), (g)(3), (g)(4), (g)(5), 
(g)(7)(iii), (g)(7)(iv), (g)(7)(v), and 
(g)(7)(viii); and 

VerDate Mar<15>2010 10:37 Jul 28, 2011 Jkt 223165 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Y:\SGML\223165.XXX 223165w
re

ie
r-

av
ile

s 
on

 D
S

K
G

B
LS

3C
1P

R
O

D
 w

ith
 C

F
R



212 

40 CFR Ch. I (7–1–11 Edition) § 122.26 

(G) Operators of new sources or new 
discharges (as defined in § 122.2 of this 
part) which are composed in part or en-
tirely of storm water must include es-
timates for the pollutants or param-
eters listed in paragraph (c)(1)(i)(E) of 
this section instead of actual sampling 
data, along with the source of each es-
timate. Operators of new sources or 
new discharges composed in part or en-
tirely of storm water must provide 
quantitative data for the parameters 
listed in paragraph (c)(1)(i)(E) of this 
section within two years after com-
mencement of discharge, unless such 
data has already been reported under 
the monitoring requirements of the 
NPDES permit for the discharge. Oper-
ators of a new source or new discharge 
which is composed entirely of storm 
water are exempt from the require-
ments of § 122.21 (k)(3)(ii), (k)(3)(iii), 
and (k)(5). 

(ii) An operator of an existing or new 
storm water discharge that is associ-
ated with industrial activity solely 
under paragraph (b)(14)(x) of this sec-
tion or is associated with small con-
struction activity solely under para-
graph (b)(15) of this section, is exempt 
from the requirements of § 122.21(g) and 
paragraph (c)(1)(i) of this section. Such 
operator shall provide a narrative de-
scription of: 

(A) The location (including a map) 
and the nature of the construction ac-
tivity; 

(B) The total area of the site and the 
area of the site that is expected to un-
dergo excavation during the life of the 
permit; 

(C) Proposed measures, including 
best management practices, to control 
pollutants in storm water discharges 
during construction, including a brief 
description of applicable State and 
local erosion and sediment control re-
quirements; 

(D) Proposed measures to control pol-
lutants in storm water discharges that 
will occur after construction oper-
ations have been completed, including 
a brief description of applicable State 
or local erosion and sediment control 
requirements; 

(E) An estimate of the runoff coeffi-
cient of the site and the increase in im-
pervious area after the construction 
addressed in the permit application is 

completed, the nature of fill material 
and existing data describing the soil or 
the quality of the discharge; and 

(F) The name of the receiving water. 
(iii) The operator of an existing or 

new discharge composed entirely of 
storm water from an oil or gas explo-
ration, production, processing, or 
treatment operation, or transmission 
facility is not required to submit a per-
mit application in accordance with 
paragraph (c)(1)(i) of this section, un-
less the facility: 

(A) Has had a discharge of storm 
water resulting in the discharge of a 
reportable quantity for which notifica-
tion is or was required pursuant to 40 
CFR 117.21 or 40 CFR 302.6 at anytime 
since November 16, 1987; or 

(B) Has had a discharge of storm 
water resulting in the discharge of a 
reportable quantity for which notifica-
tion is or was required pursuant to 40 
CFR 110.6 at any time since November 
16, 1987; or 

(C) Contributes to a violation of a 
water quality standard. 

(iv) The operator of an existing or 
new discharge composed entirely of 
storm water from a mining operation is 
not required to submit a permit appli-
cation unless the discharge has come 
into contact with, any overburden, raw 
material, intermediate products, fin-
ished product, byproduct or waste 
products located on the site of such op-
erations. 

(v) Applicants shall provide such 
other information the Director may 
reasonably require under § 122.21(g)(13) 
of this part to determine whether to 
issue a permit and may require any fa-
cility subject to paragraph (c)(1)(ii) of 
this section to comply with paragraph 
(c)(1)(i) of this section. 

(2) [Reserved] 
(d) Application requirements for large 

and medium municipal separate storm 
sewer discharges. The operator of a dis-
charge from a large or medium munic-
ipal separate storm sewer or a munic-
ipal separate storm sewer that is des-
ignated by the Director under para-
graph (a)(1)(v) of this section, may sub-
mit a jurisdiction-wide or system-wide 
permit application. Where more than 
one public entity owns or operates a 
municipal separate storm sewer within 
a geographic area (including adjacent 
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or interconnected municipal separate 
storm sewer systems), such operators 
may be a coapplicant to the same ap-
plication. Permit applications for dis-
charges from large and medium munic-
ipal storm sewers or municipal storm 
sewers designated under paragraph 
(a)(1)(v) of this section shall include; 

(1) Part 1. Part 1 of the application 
shall consist of; 

(i) General information. The appli-
cants’ name, address, telephone num-
ber of contact person, ownership status 
and status as a State or local govern-
ment entity. 

(ii) Legal authority. A description of 
existing legal authority to control dis-
charges to the municipal separate 
storm sewer system. When existing 
legal authority is not sufficient to 
meet the criteria provided in paragraph 
(d)(2)(i) of this section, the description 
shall list additional authorities as will 
be necessary to meet the criteria and 
shall include a schedule and commit-
ment to seek such additional authority 
that will be needed to meet the cri-
teria. 

(iii) Source identification. (A) A de-
scription of the historic use of ordi-
nances, guidance or other controls 
which limited the discharge of non- 
storm water discharges to any Publicly 
Owned Treatment Works serving the 
same area as the municipal separate 
storm sewer system. 

(B) A USGS 7.5 minute topographic 
map (or equivalent topographic map 
with a scale between 1:10,000 and 
1:24,000 if cost effective) extending one 
mile beyond the service boundaries of 
the municipal storm sewer system cov-
ered by the permit application. The fol-
lowing information shall be provided: 

(1) The location of known municipal 
storm sewer system outfalls dis-
charging to waters of the United 
States; 

(2) A description of the land use ac-
tivities (e.g. divisions indicating unde-
veloped, residential, commercial, agri-
cultural and industrial uses) accom-
panied with estimates of population 
densities and projected growth for a 
ten year period within the drainage 
area served by the separate storm 
sewer. For each land use type, an esti-
mate of an average runoff coefficient 
shall be provided; 

(3) The location and a description of 
the activities of the facility of each 
currently operating or closed munic-
ipal landfill or other treatment, stor-
age or disposal facility for municipal 
waste; 

(4) The location and the permit num-
ber of any known discharge to the mu-
nicipal storm sewer that has been 
issued a NPDES permit; 

(5) The location of major structural 
controls for storm water discharge (re-
tention basins, detention basins, major 
infiltration devices, etc.); and 

(6) The identification of publicly 
owned parks, recreational areas, and 
other open lands. 

(iv) Discharge characterization. (A) 
Monthly mean rain and snow fall esti-
mates (or summary of weather bureau 
data) and the monthly average number 
of storm events. 

(B) Existing quantitative data de-
scribing the volume and quality of dis-
charges from the municipal storm 
sewer, including a description of the 
outfalls sampled, sampling procedures 
and analytical methods used. 

(C) A list of water bodies that receive 
discharges from the municipal separate 
storm sewer system, including down-
stream segments, lakes and estuaries, 
where pollutants from the system dis-
charges may accumulate and cause 
water degradation and a brief descrip-
tion of known water quality impacts. 
At a minimum, the description of im-
pacts shall include a description of 
whether the water bodies receiving 
such discharges have been: 

(1) Assessed and reported in section 
305(b) reports submitted by the State, 
the basis for the assessment (evaluated 
or monitored), a summary of des-
ignated use support and attainment of 
Clean Water Act (CWA) goals (fishable 
and swimmable waters), and causes of 
nonsupport of designated uses; 

(2) Listed under section 304(l)(1)(A)(i), 
section 304(l)(1)(A)(ii), or section 
304(l)(1)(B) of the CWA that is not ex-
pected to meet water quality standards 
or water quality goals; 

(3) Listed in State Nonpoint Source 
Assessments required by section 319(a) 
of the CWA that, without additional 
action to control nonpoint sources of 
pollution, cannot reasonably be ex-
pected to attain or maintain water 
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quality standards due to storm sewers, 
construction, highway maintenance 
and runoff from municipal landfills and 
municipal sludge adding significant 
pollution (or contributing to a viola-
tion of water quality standards); 

(4) Identified and classified according 
to eutrophic condition of publicly 
owned lakes listed in State reports re-
quired under section 314(a) of the CWA 
(include the following: A description of 
those publicly owned lakes for which 
uses are known to be impaired; a de-
scription of procedures, processes and 
methods to control the discharge of 
pollutants from municipal separate 
storm sewers into such lakes; and a de-
scription of methods and procedures to 
restore the quality of such lakes); 

(5) Areas of concern of the Great 
Lakes identified by the International 
Joint Commission; 

(6) Designated estuaries under the 
National Estuary Program under sec-
tion 320 of the CWA; 

(7) Recognized by the applicant as 
highly valued or sensitive waters; 

(8) Defined by the State or U.S. Fish 
and Wildlife Services’s National Wet-
lands Inventory as wetlands; and 

(9) Found to have pollutants in bot-
tom sediments, fish tissue or biosurvey 
data. 

(D) Field screening. Results of a field 
screening analysis for illicit connec-
tions and illegal dumping for either se-
lected field screening points or major 
outfalls covered in the permit applica-
tion. At a minimum, a screening anal-
ysis shall include a narrative descrip-
tion, for either each field screening 
point or major outfall, of visual obser-
vations made during dry weather peri-
ods. If any flow is observed, two grab 
samples shall be collected during a 24 
hour period with a minimum period of 
four hours between samples. For all 
such samples, a narrative description 
of the color, odor, turbidity, the pres-
ence of an oil sheen or surface scum as 
well as any other relevant observations 
regarding the potential presence of 
non-storm water discharges or illegal 
dumping shall be provided. In addition, 
a narrative description of the results of 
a field analysis using suitable methods 
to estimate pH, total chlorine, total 
copper, total phenol, and detergents (or 
surfactants) shall be provided along 

with a description of the flow rate. 
Where the field analysis does not in-
volve analytical methods approved 
under 40 CFR part 136, the applicant 
shall provide a description of the meth-
od used including the name of the man-
ufacturer of the test method along 
with the range and accuracy of the 
test. Field screening points shall be ei-
ther major outfalls or other outfall 
points (or any other point of access 
such as manholes) randomly located 
throughout the storm sewer system by 
placing a grid over a drainage system 
map and identifying those cells of the 
grid which contain a segment of the 
storm sewer system or major outfall. 
The field screening points shall be es-
tablished using the following guide-
lines and criteria: 

(1) A grid system consisting of per-
pendicular north-south and east-west 
lines spaced 1⁄4 mile apart shall be 
overlayed on a map of the municipal 
storm sewer system, creating a series 
of cells; 

(2) All cells that contain a segment of 
the storm sewer system shall be identi-
fied; one field screening point shall be 
selected in each cell; major outfalls 
may be used as field screening points; 

(3) Field screening points should be 
located downstream of any sources of 
suspected illegal or illicit activity; 

(4) Field screening points shall be lo-
cated to the degree practicable at the 
farthest manhole or other accessible 
location downstream in the system, 
within each cell; however, safety of 
personnel and accessibility of the loca-
tion should be considered in making 
this determination; 

(5) Hydrological conditions; total 
drainage area of the site; population 
density of the site; traffic density; age 
of the structures or buildings in the 
area; history of the area; and land use 
types; 

(6) For medium municipal separate 
storm sewer systems, no more than 250 
cells need to have identified field 
screening points; in large municipal 
separate storm sewer systems, no more 
than 500 cells need to have identified 
field screening points; cells established 
by the grid that contain no storm 
sewer segments will be eliminated from 
consideration; if fewer than 250 cells in 
medium municipal sewers are created, 
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and fewer than 500 in large systems are 
created by the overlay on the munic-
ipal sewer map, then all those cells 
which contain a segment of the sewer 
system shall be subject to field screen-
ing (unless access to the separate 
storm sewer system is impossible); and 

(7) Large or medium municipal sepa-
rate storm sewer systems which are 
unable to utilize the procedures de-
scribed in paragraphs (d)(1)(iv)(D) (1) 
through (6) of this section, because a 
sufficiently detailed map of the sepa-
rate storm sewer systems is unavail-
able, shall field screen no more than 
500 or 250 major outfalls respectively 
(or all major outfalls in the system, if 
less); in such circumstances, the appli-
cant shall establish a grid system con-
sisting of north-south and east-west 
lines spaced 1⁄4 mile apart as an overlay 
to the boundaries of the municipal 
storm sewer system, thereby creating a 
series of cells; the applicant will then 
select major outfalls in as many cells 
as possible until at least 500 major out-
falls (large municipalities) or 250 major 
outfalls (medium municipalities) are 
selected; a field screening analysis 
shall be undertaken at these major 
outfalls. 

(E) Characterization plan. Information 
and a proposed program to meet the re-
quirements of paragraph (d)(2)(iii) of 
this section. Such description shall in-
clude: the location of outfalls or field 
screening points appropriate for rep-
resentative data collection under para-
graph (d)(2)(iii)(A) of this section, a de-
scription of why the outfall or field 
screening point is representative, the 
seasons during which sampling is in-
tended, a description of the sampling 
equipment. The proposed location of 
outfalls or field screening points for 
such sampling should reflect water 
quality concerns (see paragraph 
(d)(1)(iv)(C) of this section) to the ex-
tent practicable. 

(v) Management programs. (A) A de-
scription of the existing management 
programs to control pollutants from 
the municipal separate storm sewer 
system. The description shall provide 
information on existing structural and 
source controls, including operation 
and maintenance measures for struc-
tural controls, that are currently being 
implemented. Such controls may in-

clude, but are not limited to: Proce-
dures to control pollution resulting 
from construction activities; floodplain 
management controls; wetland protec-
tion measures; best management prac-
tices for new subdivisions; and emer-
gency spill response programs. The de-
scription may address controls estab-
lished under State law as well as local 
requirements. 

(B) A description of the existing pro-
gram to identify illicit connections to 
the municipal storm sewer system. The 
description should include inspection 
procedures and methods for detecting 
and preventing illicit discharges, and 
describe areas where this program has 
been implemented. 

(vi) Fiscal resources. (A) A description 
of the financial resources currently 
available to the municipality to com-
plete part 2 of the permit application. 
A description of the municipality’s 
budget for existing storm water pro-
grams, including an overview of the 
municipality’s financial resources and 
budget, including overall indebtedness 
and assets, and sources of funds for 
storm water programs. 

(2) Part 2. Part 2 of the application 
shall consist of: 

(i) Adequate legal authority. A dem-
onstration that the applicant can oper-
ate pursuant to legal authority estab-
lished by statute, ordinance or series of 
contracts which authorizes or enables 
the applicant at a minimum to: 

(A) Control through ordinance, per-
mit, contract, order or similar means, 
the contribution of pollutants to the 
municipal storm sewer by storm water 
discharges associated with industrial 
activity and the quality of storm water 
discharged from sites of industrial ac-
tivity; 

(B) Prohibit through ordinance, order 
or similar means, illicit discharges to 
the municipal separate storm sewer; 

(C) Control through ordinance, order 
or similar means the discharge to a 
municipal separate storm sewer of 
spills, dumping or disposal of materials 
other than storm water; 

(D) Control through interagency 
agreements among coapplicants the 
contribution of pollutants from one 
portion of the municipal system to an-
other portion of the municipal system; 
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(E) Require compliance with condi-
tions in ordinances, permits, contracts 
or orders; and 

(F) Carry out all inspection, surveil-
lance and monitoring procedures nec-
essary to determine compliance and 
noncompliance with permit conditions 
including the prohibition on illicit dis-
charges to the municipal separate 
storm sewer. 

(ii) Source identification. The location 
of any major outfall that discharges to 
waters of the United States that was 
not reported under paragraph 
(d)(1)(iii)(B)(1) of this section. Provide 
an inventory, organized by watershed 
of the name and address, and a descrip-
tion (such as SIC codes) which best re-
flects the principal products or services 
provided by each facility which may 
discharge, to the municipal separate 
storm sewer, storm water associated 
with industrial activity; 

(iii) Characterization data. When 
‘‘quantitative data’’ for a pollutant are 
required under paragraph 
(d)(2)(iii)(A)(3) of this section, the ap-
plicant must collect a sample of efflu-
ent in accordance with 40 CFR 
122.21(g)(7) and analyze it for the pol-
lutant in accordance with analytical 
methods approved under part 136 of 
this chapter. When no analytical meth-
od is approved the applicant may use 
any suitable method but must provide 
a description of the method. The appli-
cant must provide information charac-
terizing the quality and quantity of 
discharges covered in the permit appli-
cation, including: 

(A) Quantitative data from represent-
ative outfalls designated by the Direc-
tor (based on information received in 
part 1 of the application, the Director 
shall designate between five and ten 
outfalls or field screening points as 
representative of the commercial, resi-
dential and industrial land use activi-
ties of the drainage area contributing 
to the system or, where there are less 
than five outfalls covered in the appli-
cation, the Director shall designate all 
outfalls) developed as follows: 

(1) For each outfall or field screening 
point designated under this subpara-
graph, samples shall be collected of 
storm water discharges from three 
storm events occurring at least one 
month apart in accordance with the re-

quirements at § 122.21(g)(7) (the Direc-
tor may allow exemptions to sampling 
three storm events when climatic con-
ditions create good cause for such ex-
emptions); 

(2) A narrative description shall be 
provided of the date and duration of 
the storm event(s) sampled, rainfall es-
timates of the storm event which gen-
erated the sampled discharge and the 
duration between the storm event sam-
pled and the end of the previous meas-
urable (greater than 0.1 inch rainfall) 
storm event; 

(3) For samples collected and de-
scribed under paragraphs (d)(2)(iii) 
(A)(1) and (A)(2) of this section, quan-
titative data shall be provided for: the 
organic pollutants listed in Table II; 
the pollutants listed in Table III (toxic 
metals, cyanide, and total phenols) of 
appendix D of 40 CFR part 122, and for 
the following pollutants: 

Total suspended solids (TSS) 
Total dissolved solids (TDS) 
COD 
BOD5 
Oil and grease 
Fecal coliform 
Fecal streptococcus 
pH 
Total Kjeldahl nitrogen 
Nitrate plus nitrite 
Dissolved phosphorus 
Total ammonia plus organic nitrogen 
Total phosphorus 

(4) Additional limited quantitative 
data required by the Director for deter-
mining permit conditions (the Director 
may require that quantitative data 
shall be provided for additional param-
eters, and may establish sampling con-
ditions such as the location, season of 
sample collection, form of precipita-
tion (snow melt, rainfall) and other pa-
rameters necessary to insure represent-
ativeness); 

(B) Estimates of the annual pollutant 
load of the cumulative discharges to 
waters of the United States from all 
identified municipal outfalls and the 
event mean concentration of the cumu-
lative discharges to waters of the 
United States from all identified mu-
nicipal outfalls during a storm event 
(as described under § 122.21(c)(7)) for 
BOD5, COD, TSS, dissolved solids, total 
nitrogen, total ammonia plus organic 
nitrogen, total phosphorus, dissolved 
phosphorus, cadmium, copper, lead, 
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and zinc. Estimates shall be accom-
panied by a description of the proce-
dures for estimating constituent loads 
and concentrations, including any 
modelling, data analysis, and calcula-
tion methods; 

(C) A proposed schedule to provide es-
timates for each major outfall identi-
fied in either paragraph (d)(2)(ii) or 
(d)(1)(iii)(B)(1) of this section of the 
seasonal pollutant load and of the 
event mean concentration of a rep-
resentative storm for any constituent 
detected in any sample required under 
paragraph (d)(2)(iii)(A) of this section; 
and 

(D) A proposed monitoring program 
for representative data collection for 
the term of the permit that describes 
the location of outfalls or field screen-
ing points to be sampled (or the loca-
tion of instream stations), why the lo-
cation is representative, the frequency 
of sampling, parameters to be sampled, 
and a description of sampling equip-
ment. 

(iv) Proposed management program. A 
proposed management program covers 
the duration of the permit. It shall in-
clude a comprehensive planning proc-
ess which involves public participation 
and where necessary intergovern-
mental coordination, to reduce the dis-
charge of pollutants to the maximum 
extent practicable using management 
practices, control techniques and sys-
tem, design and engineering methods, 
and such other provisions which are ap-
propriate. The program shall also in-
clude a description of staff and equip-
ment available to implement the pro-
gram. Separate proposed programs may 
be submitted by each coapplicant. Pro-
posed programs may impose controls 
on a systemwide basis, a watershed 
basis, a jurisdiction basis, or on indi-
vidual outfalls. Proposed programs will 
be considered by the Director when de-
veloping permit conditions to reduce 
pollutants in discharges to the max-
imum extent practicable. Proposed 
management programs shall describe 
priorities for implementing controls. 
Such programs shall be based on: 

(A) A description of structural and 
source control measures to reduce pol-
lutants from runoff from commercial 
and residential areas that are dis-
charged from the municipal storm 

sewer system that are to be imple-
mented during the life of the permit, 
accompanied with an estimate of the 
expected reduction of pollutant loads 
and a proposed schedule for imple-
menting such controls. At a minimum, 
the description shall include: 

(1) A description of maintenance ac-
tivities and a maintenance schedule for 
structural controls to reduce pollut-
ants (including floatables) in dis-
charges from municipal separate storm 
sewers; 

(2) A description of planning proce-
dures including a comprehensive mas-
ter plan to develop, implement and en-
force controls to reduce the discharge 
of pollutants from municipal separate 
storm sewers which receive discharges 
from areas of new development and sig-
nificant redevelopment. Such plan 
shall address controls to reduce pollut-
ants in discharges from municipal sep-
arate storm sewers after construction 
is completed. (Controls to reduce pol-
lutants in discharges from municipal 
separate storm sewers containing con-
struction site runoff are addressed in 
paragraph (d)(2)(iv)(D) of this section; 

(3) A description of practices for op-
erating and maintaining public streets, 
roads and highways and procedures for 
reducing the impact on receiving 
waters of discharges from municipal 
storm sewer systems, including pollut-
ants discharged as a result of deicing 
activities; 

(4) A description of procedures to as-
sure that flood management projects 
assess the impacts on the water quality 
of receiving water bodies and that ex-
isting structural flood control devices 
have been evaluated to determine if 
retrofitting the device to provide addi-
tional pollutant removal from storm 
water is feasible; 

(5) A description of a program to 
monitor pollutants in runoff from oper-
ating or closed municipal landfills or 
other treatment, storage or disposal fa-
cilities for municipal waste, which 
shall identify priorities and procedures 
for inspections and establishing and 
implementing control measures for 
such discharges (this program can be 
coordinated with the program devel-
oped under paragraph (d)(2)(iv)(C) of 
this section); and 
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(6) A description of a program to re-
duce to the maximum extent prac-
ticable, pollutants in discharges from 
municipal separate storm sewers asso-
ciated with the application of pes-
ticides, herbicides and fertilizer which 
will include, as appropriate, controls 
such as educational activities, permits, 
certifications and other measures for 
commercial applicators and distribu-
tors, and controls for application in 
public right-of-ways and at municipal 
facilities. 

(B) A description of a program, in-
cluding a schedule, to detect and re-
move (or require the discharger to the 
municipal separate storm sewer to ob-
tain a separate NPDES permit for) il-
licit discharges and improper disposal 
into the storm sewer. The proposed 
program shall include: 

(1) A description of a program, in-
cluding inspections, to implement and 
enforce an ordinance, orders or similar 
means to prevent illicit discharges to 
the municipal separate storm sewer 
system; this program description shall 
address all types of illicit discharges, 
however the following category of non- 
storm water discharges or flows shall 
be addressed where such discharges are 
identified by the municipality as 
sources of pollutants to waters of the 
United States: water line flushing, 
landscape irrigation, diverted stream 
flows, rising ground waters, 
uncontaminated ground water infiltra-
tion (as defined at 40 CFR 35.2005(20)) to 
separate storm sewers, 
uncontaminated pumped ground water, 
discharges from potable water sources, 
foundation drains, air conditioning 
condensation, irrigation water, springs, 
water from crawl space pumps, footing 
drains, lawn watering, individual resi-
dential car washing, flows from ripar-
ian habitats and wetlands, 
dechlorinated swimming pool dis-
charges, and street wash water (pro-
gram descriptions shall address dis-
charges or flows from fire fighting only 
where such discharges or flows are 
identified as significant sources of pol-
lutants to waters of the United States); 

(2) A description of procedures to 
conduct on-going field screening activi-
ties during the life of the permit, in-
cluding areas or locations that will be 
evaluated by such field screens; 

(3) A description of procedures to be 
followed to investigate portions of the 
separate storm sewer system that, 
based on the results of the field screen, 
or other appropriate information, indi-
cate a reasonable potential of con-
taining illicit discharges or other 
sources of non-storm water (such pro-
cedures may include: sampling proce-
dures for constituents such as fecal 
coliform, fecal streptococcus, 
surfactants (MBAS), residual chlorine, 
fluorides and potassium; testing with 
fluorometric dyes; or conducting in 
storm sewer inspections where safety 
and other considerations allow. Such 
description shall include the location 
of storm sewers that have been identi-
fied for such evaluation); 

(4) A description of procedures to pre-
vent, contain, and respond to spills 
that may discharge into the municipal 
separate storm sewer; 

(5) A description of a program to pro-
mote, publicize, and facilitate public 
reporting of the presence of illicit dis-
charges or water quality impacts asso-
ciated with discharges from municipal 
separate storm sewers; 

(6) A description of educational ac-
tivities, public information activities, 
and other appropriate activities to fa-
cilitate the proper management and 
disposal of used oil and toxic materials; 
and 

(7) A description of controls to limit 
infiltration of seepage from municipal 
sanitary sewers to municipal separate 
storm sewer systems where necessary; 

(C) A description of a program to 
monitor and control pollutants in 
storm water discharges to municipal 
systems from municipal landfills, haz-
ardous waste treatment, disposal and 
recovery facilities, industrial facilities 
that are subject to section 313 of title 
III of the Superfund Amendments and 
Reauthorization Act of 1986 (SARA), 
and industrial facilities that the mu-
nicipal permit applicant determines 
are contributing a substantial pollut-
ant loading to the municipal storm 
sewer system. The program shall: 

(1) Identify priorities and procedures 
for inspections and establishing and 
implementing control measures for 
such discharges; 

(2) Describe a monitoring program 
for storm water discharges associated 
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with the industrial facilities identified 
in paragraph (d)(2)(iv)(C) of this sec-
tion, to be implemented during the 
term of the permit, including the sub-
mission of quantitative data on the fol-
lowing constituents: any pollutants 
limited in effluent guidelines subcat-
egories, where applicable; any pollut-
ant listed in an existing NPDES permit 
for a facility; oil and grease, COD, pH, 
BOD5, TSS, total phosphorus, total 
Kjeldahl nitrogen, nitrate plus nitrite 
nitrogen, and any information on dis-
charges required under § 122.21(g)(7) (vi) 
and (vii). 

(D) A description of a program to im-
plement and maintain structural and 
non-structural best management prac-
tices to reduce pollutants in storm 
water runoff from construction sites to 
the municipal storm sewer system, 
which shall include: 

(1) A description of procedures for 
site planning which incorporate consid-
eration of potential water quality im-
pacts; 

(2) A description of requirements for 
nonstructural and structural best man-
agement practices; 

(3) A description of procedures for 
identifying priorities for inspecting 
sites and enforcing control measures 
which consider the nature of the con-
struction activity, topography, and the 
characteristics of soils and receiving 
water quality; and 

(4) A description of appropriate edu-
cational and training measures for con-
struction site operators. 

(v) Assessment of controls. Estimated 
reductions in loadings of pollutants 
from discharges of municipal storm 
sewer constituents from municipal 
storm sewer systems expected as the 
result of the municipal storm water 
quality management program. The as-
sessment shall also identify known im-
pacts of storm water controls on 
ground water. 

(vi) Fiscal analysis. For each fiscal 
year to be covered by the permit, a fis-
cal analysis of the necessary capital 
and operation and maintenance ex-
penditures necessary to accomplish the 
activities of the programs under para-
graphs (d)(2) (iii) and (iv) of this sec-
tion. Such analysis shall include a de-
scription of the source of funds that 
are proposed to meet the necessary ex-

penditures, including legal restrictions 
on the use of such funds. 

(vii) Where more than one legal enti-
ty submits an application, the applica-
tion shall contain a description of the 
roles and responsibilities of each legal 
entity and procedures to ensure effec-
tive coordination. 

(viii) Where requirements under 
paragraph (d)(1)(iv)(E), (d)(2)(ii), 
(d)(2)(iii)(B) and (d)(2)(iv) of this sec-
tion are not practicable or are not ap-
plicable, the Director may exclude any 
operator of a discharge from a munic-
ipal separate storm sewer which is des-
ignated under paragraph (a)(1)(v), 
(b)(4)(ii) or (b)(7)(ii) of this section 
from such requirements. The Director 
shall not exclude the operator of a dis-
charge from a municipal separate 
storm sewer identified in appendix F, 
G, H or I of part 122, from any of the 
permit application requirements under 
this paragraph except where authorized 
under this section. 

(e) Application deadlines. Any oper-
ator of a point source required to ob-
tain a permit under this section that 
does not have an effective NPDES per-
mit authorizing discharges from its 
storm water outfalls shall submit an 
application in accordance with the fol-
lowing deadlines: 

(1) Storm water discharges associated 
with industrial activity. (i) Except as 
provided in paragraph (e)(1)(ii) of this 
section, for any storm water discharge 
associated with industrial activity 
identified in paragraphs (b)(14)(i) 
through (xi) of this section, that is not 
part of a group application as described 
in paragraph (c)(2) of this section or 
that is not authorized by a storm water 
general permit, a permit application 
made pursuant to paragraph (c) of this 
section must be submitted to the Di-
rector by October 1, 1992; 

(ii) For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper-
ated by a municipality with a popu-
lation of less than 100,000 that is not 
authorized by a general or individual 
permit, other than an airport, power-
plant, or uncontrolled sanitary landfill, 
the permit application must be sub-
mitted to the Director by March 10, 
2003. 
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(2) For any group application sub-
mitted in accordance with paragraph 
(c)(2) of this section: 

(i) Part 1. (A) Except as provided in 
paragraph (e)(2)(i)(B) of this section, 
part 1 of the application shall be sub-
mitted to the Director, Office of Waste-
water Enforcement and Compliance by 
September 30, 1991; 

(B) Any municipality with a popu-
lation of less than 250,000 shall not be 
required to submit a part 1 application 
before May 18, 1992. 

(C) For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper-
ated by a municipality with a popu-
lation of less than 100,000 other than an 
airport, powerplant, or uncontrolled 
sanitary landfill, permit applications 
requirements are reserved. 

(ii) Based on information in the part 
1 application, the Director will approve 
or deny the members in the group ap-
plication within 60 days after receiving 
part 1 of the group application. 

(iii) Part 2. (A) Except as provided in 
paragraph (e)(2)(iii)(B) of this section, 
part 2 of the application shall be 
submittted to the Director, Office of 
Wastewater Enforcement and Compli-
ance by October 1, 1992; 

(B) Any municipality with a popu-
lation of less than 250,000 shall not be 
required to submit a part 1 application 
before May 17, 1993. 

(C) For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper-
ated by a municipality with a popu-
lation of less than 100,000 other than an 
airport, powerplant, or uncontrolled 
sanitary landfill, permit applications 
requirements are reserved. 

(iv) Rejected facilities. (A) Except as 
provided in paragraph (e)(2)(iv)(B) of 
this section, facilities that are rejected 
as members of the group shall submit 
an individual application (or obtain 
coverage under an applicable general 
permit) no later than 12 months after 
the date of receipt of the notice of re-
jection or October 1, 1992, whichever 
comes first. 

(B) Facilities that are owned or oper-
ated by a municipality and that are re-
jected as members of part 1 group ap-
plication shall submit an individual ap-
plication no later than 180 days after 

the date of receipt of the notice of re-
jection or October 1, 1992, whichever is 
later. 

(v) A facility listed under paragraph 
(b)(14) (i)–(xi) of this section may add 
on to a group application submitted in 
accordance with paragraph (e)(2)(i) of 
this section at the discretion of the Of-
fice of Water Enforcement and Per-
mits, and only upon a showing of good 
cause by the facility and the group ap-
plicant; the request for the addition of 
the facility shall be made no later than 
February 18, 1992; the addition of the 
facility shall not cause the percentage 
of the facilities that are required to 
submit quantitative data to be less 
than 10%, unless there are over 100 fa-
cilities in the group that are submit-
ting quantitative data; approval to be-
come part of group application must be 
obtained from the group or the trade 
association representing the individual 
facilities. 

(3) For any discharge from a large 
municipal separate storm sewer sys-
tem; 

(i) Part 1 of the application shall be 
submitted to the Director by November 
18, 1991; 

(ii) Based on information received in 
the part 1 application the Director will 
approve or deny a sampling plan under 
paragraph (d)(1)(iv)(E) of this section 
within 90 days after receiving the part 
1 application; 

(iii) Part 2 of the application shall be 
submitted to the Director by November 
16, 1992. 

(4) For any discharge from a medium 
municipal separate storm sewer sys-
tem; 

(i) Part 1 of the application shall be 
submitted to the Director by May 18, 
1992. 

(ii) Based on information received in 
the part 1 application the Director will 
approve or deny a sampling plan under 
paragraph (d)(1)(iv)(E) of this section 
within 90 days after receiving the part 
1 application. 

(iii) Part 2 of the application shall be 
submitted to the Director by May 17, 
1993. 

(5) A permit application shall be sub-
mitted to the Director within 180 days 
of notice, unless permission for a later 
date is granted by the Director (see 
§ 124.52(c) of this chapter), for: 
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(i) A storm water discharge that the 
Director, or in States with approved 
NPDES programs, either the Director 
or the EPA Regional Administrator, 
determines that the discharge contrib-
utes to a violation of a water quality 
standard or is a significant contributor 
of pollutants to waters of the United 
States (see paragraphs (a)(1)(v) and 
(b)(15)(ii) of this section); 

(ii) A storm water discharge subject 
to paragraph (c)(1)(v) of this section. 

(6) Facilities with existing NPDES 
permits for storm water discharges as-
sociated with industrial activity shall 
maintain existing permits. Facilities 
with permits for storm water dis-
charges associated with industrial ac-
tivity which expire on or after May 18, 
1992 shall submit a new application in 
accordance with the requirements of 40 
CFR 122.21 and 40 CFR 122.26(c) (Form 
1, Form 2F, and other applicable 
Forms) 180 days before the expiration 
of such permits. 

(7) The Director shall issue or deny 
permits for discharges composed en-
tirely of storm water under this sec-
tion in accordance with the following 
schedule: 

(i)(A) Except as provided in para-
graph (e)(7)(i)(B) of this section, the Di-
rector shall issue or deny permits for 
storm water discharges associated with 
industrial activity no later than Octo-
ber 1, 1993, or, for new sources or exist-
ing sources which fail to submit a com-
plete permit application by October 1, 
1992, one year after receipt of a com-
plete permit application; 

(B) For any municipality with a pop-
ulation of less than 250,000 which sub-
mits a timely Part I group application 
under paragraph (e)(2)(i)(B) of this sec-
tion, the Director shall issue or deny 
permits for storm water discharges as-
sociated with industrial activity no 
later than May 17, 1994, or, for any such 
municipality which fails to submit a 
complete Part II group permit applica-
tion by May 17, 1993, one year after re-
ceipt of a complete permit application; 

(ii) The Director shall issue or deny 
permits for large municipal separate 
storm sewer systems no later than No-
vember 16, 1993, or, for new sources or 
existing sources which fail to submit a 
complete permit application by No-

vember 16, 1992, one year after receipt 
of a complete permit application; 

(iii) The Director shall issue or deny 
permits for medium municipal separate 
storm sewer systems no later than May 
17, 1994, or, for new sources or existing 
sources which fail to submit a com-
plete permit application by May 17, 
1993, one year after receipt of a com-
plete permit application. 

(8) For any storm water discharge as-
sociated with small construction ac-
tivities identified in paragraph 
(b)(15)(i) of this section, see 
§ 122.21(c)(1). Discharges from these 
sources require permit authorization 
by March 10, 2003, unless designated for 
coverage before then. 

(9) For any discharge from a regu-
lated small MS4, the permit applica-
tion made under § 122.33 must be sub-
mitted to the Director by: 

(i) March 10, 2003 if designated under 
§ 122.32(a)(1) unless your MS4 serves a 
jurisdiction with a population under 
10,000 and the NPDES permitting au-
thority has established a phasing 
schedule under § 123.35(d)(3) (see 
§ 122.33(c)(1)); or 

(ii) Within 180 days of notice, unless 
the NPDES permitting authority 
grants a later date, if designated under 
§ 122.32(a)(2) (see § 122.33(c)(2)). 

(f) Petitions. (1) Any operator of a mu-
nicipal separate storm sewer system 
may petition the Director to require a 
separate NPDES permit (or a permit 
issued under an approved NPDES State 
program) for any discharge into the 
municipal separate storm sewer sys-
tem. 

(2) Any person may petition the Di-
rector to require a NPDES permit for a 
discharge which is composed entirely 
of storm water which contributes to a 
violation of a water quality standard 
or is a significant contributor of pol-
lutants to waters of the United States. 

(3) The owner or operator of a munic-
ipal separate storm sewer system may 
petition the Director to reduce the 
Census estimates of the population 
served by such separate system to ac-
count for storm water discharged to 
combined sewers as defined by 40 CFR 
35.2005(b)(11) that is treated in a pub-
licly owned treatment works. In mu-
nicipalities in which combined sewers 
are operated, the Census estimates of 
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population may be reduced propor-
tional to the fraction, based on esti-
mated lengths, of the length of com-
bined sewers over the sum of the length 
of combined sewers and municipal sep-
arate storm sewers where an applicant 
has submitted the NPDES permit num-
ber associated with each discharge 
point and a map indicating areas 
served by combined sewers and the lo-
cation of any combined sewer overflow 
discharge point. 

(4) Any person may petition the Di-
rector for the designation of a large, 
medium, or small municipal separate 
storm sewer system as defined by para-
graph (b)(4)(iv), (b)(7)(iv), or (b)(16) of 
this section. 

(5) The Director shall make a final 
determination on any petition received 
under this section within 90 days after 
receiving the petition with the excep-
tion of petitions to designate a small 
MS4 in which case the Director shall 
make a final determination on the pe-
tition within 180 days after its receipt. 

(g) Conditional exclusion for ‘‘no expo-
sure’’ of industrial activities and mate-
rials to storm water. Discharges com-
posed entirely of storm water are not 
storm water discharges associated with 
industrial activity if there is ‘‘no expo-
sure’’ of industrial materials and ac-
tivities to rain, snow, snowmelt and/or 
runoff, and the discharger satisfies the 
conditions in paragraphs (g)(1) through 
(g)(4) of this section. ‘‘No exposure’’ 
means that all industrial materials and 
activities are protected by a storm re-
sistant shelter to prevent exposure to 
rain, snow, snowmelt, and/or runoff. In-
dustrial materials or activities include, 
but are not limited to, material han-
dling equipment or activities, indus-
trial machinery, raw materials, inter-
mediate products, by-products, final 
products, or waste products. Material 
handling activities include the storage, 
loading and unloading, transportation, 
or conveyance of any raw material, in-
termediate product, final product or 
waste product. 

(1) Qualification. To qualify for this 
exclusion, the operator of the discharge 
must: 

(i) Provide a storm resistant shelter 
to protect industrial materials and ac-
tivities from exposure to rain, snow, 
snow melt, and runoff; 

(ii) Complete and sign (according to 
§ 122.22) a certification that there are 
no discharges of storm water contami-
nated by exposure to industrial mate-
rials and activities from the entire fa-
cility, except as provided in paragraph 
(g)(2) of this section; 

(iii) Submit the signed certification 
to the NPDES permitting authority 
once every five years; 

(iv) Allow the Director to inspect the 
facility to determine compliance with 
the ‘‘no exposure’’ conditions; 

(v) Allow the Director to make any 
‘‘no exposure’’ inspection reports avail-
able to the public upon request; and 

(vi) For facilities that discharge 
through an MS4, upon request, submit 
a copy of the certification of ‘‘no expo-
sure’’ to the MS4 operator, as well as 
allow inspection and public reporting 
by the MS4 operator. 

(2) Industrial materials and activities 
not requiring storm resistant shelter. To 
qualify for this exclusion, storm resist-
ant shelter is not required for: 

(i) Drums, barrels, tanks, and similar 
containers that are tightly sealed, pro-
vided those containers are not deterio-
rated and do not leak (‘‘Sealed’’ means 
banded or otherwise secured and with-
out operational taps or valves); 

(ii) Adequately maintained vehicles 
used in material handling; and 

(iii) Final products, other than prod-
ucts that would be mobilized in storm 
water discharge (e.g., rock salt). 

(3) Limitations. (i) Storm water dis-
charges from construction activities 
identified in paragraphs (b)(14)(x) and 
(b)(15) are not eligible for this condi-
tional exclusion. 

(ii) This conditional exclusion from 
the requirement for an NPDES permit 
is available on a facility-wide basis 
only, not for individual outfalls. If a fa-
cility has some discharges of storm 
water that would otherwise be ‘‘no ex-
posure’’ discharges, individual permit 
requirements should be adjusted ac-
cordingly. 

(iii) If circumstances change and in-
dustrial materials or activities become 
exposed to rain, snow, snow melt, and/ 
or runoff, the conditions for this exclu-
sion no longer apply. In such cases, the 
discharge becomes subject to enforce-
ment for un-permitted discharge. Any 
conditionally exempt discharger who 
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anticipates changes in circumstances 
should apply for and obtain permit au-
thorization prior to the change of cir-
cumstances. 

(iv) Notwithstanding the provisions 
of this paragraph, the NPDES permit-
ting authority retains the authority to 
require permit authorization (and deny 
this exclusion) upon making a deter-
mination that the discharge causes, 
has a reasonable potential to cause, or 
contributes to an instream excursion 
above an applicable water quality 
standard, including designated uses. 

(4) Certification. The no exposure cer-
tification must require the submission 
of the following information, at a min-
imum, to aid the NPDES permitting 
authority in determining if the facility 
qualifies for the no exposure exclusion: 

(i) The legal name, address and phone 
number of the discharger (see 
§ 122.21(b)); 

(ii) The facility name and address, 
the county name and the latitude and 
longitude where the facility is located; 

(iii) The certification must indicate 
that none of the following materials or 
activities are, or will be in the foresee-
able future, exposed to precipitation: 

(A) Using, storing or cleaning indus-
trial machinery or equipment, and 
areas where residuals from using, stor-
ing or cleaning industrial machinery or 
equipment remain and are exposed to 
storm water; 

(B) Materials or residuals on the 
ground or in storm water inlets from 
spills/leaks; 

(C) Materials or products from past 
industrial activity; 

(D) Material handling equipment (ex-
cept adequately maintained vehicles); 

(E) Materials or products during 
loading/unloading or transporting ac-
tivities; 

(F) Materials or products stored out-
doors (except final products intended 
for outside use, e.g., new cars, where 
exposure to storm water does not re-
sult in the discharge of pollutants); 

(G) Materials contained in open, de-
teriorated or leaking storage drums, 
barrels, tanks, and similar containers; 

(H) Materials or products handled/ 
stored on roads or railways owned or 
maintained by the discharger; 

(I) Waste material (except waste in 
covered, non-leaking containers, e.g., 
dumpsters); 

(J) Application or disposal of process 
wastewater (unless otherwise per-
mitted); and 

(K) Particulate matter or visible de-
posits of residuals from roof stacks/ 
vents not otherwise regulated, i.e., 
under an air quality control permit, 
and evident in the storm water out-
flow; 

(iv) All ‘‘no exposure’’ certifications 
must include the following certifi-
cation statement, and be signed in ac-
cordance with the signatory require-
ments of § 122.22: ‘‘I certify under pen-
alty of law that I have read and under-
stand the eligibility requirements for 
claiming a condition of ‘‘no exposure’’ 
and obtaining an exclusion from 
NPDES storm water permitting; and 
that there are no discharges of storm 
water contaminated by exposure to in-
dustrial activities or materials from 
the industrial facility identified in this 
document (except as allowed under 
paragraph (g)(2)) of this section. I un-
derstand that I am obligated to submit 
a no exposure certification form once 
every five years to the NPDES permit-
ting authority and, if requested, to the 
operator of the local MS4 into which 
this facility discharges (where applica-
ble). I understand that I must allow the 
NPDES permitting authority, or MS4 
operator where the discharge is into 
the local MS4, to perform inspections 
to confirm the condition of no exposure 
and to make such inspection reports 
publicly available upon request. I un-
derstand that I must obtain coverage 
under an NPDES permit prior to any 
point source discharge of storm water 
from the facility. I certify under pen-
alty of law that this document and all 
attachments were prepared under my 
direction or supervision in accordance 
with a system designed to assure that 
qualified personnel properly gathered 
and evaluated the information sub-
mitted. Based upon my inquiry of the 
person or persons who manage the sys-
tem, or those persons directly involved 
in gathering the information, the infor-
mation submitted is to the best of my 
knowledge and belief true, accurate 
and complete. I am aware there are sig-
nificant penalties for submitting false 
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information, including the possibility 
of fine and imprisonment for knowing 
violations.’’ 

[55 FR 48063, Nov. 16, 1990] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 122.26, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 122.27 Silvicultural activities (appli-
cable to State NPDES programs, see 
§ 123.25). 

(a) Permit requirement. Silvicultural 
point sources, as defined in this sec-
tion, as point sources subject to the 
NPDES permit program. 

(b) Definitions. (1) Silvicultural point 
source means any discernible, confined 
and discrete conveyance related to 
rock crushing, gravel washing, log 
sorting, or log storage facilities which 
are operated in connection with sil-
vicultural activities and from which 
pollutants are discharged into waters 
of the United States. The term does 
not include non-point source silvicul-
tural activities such as nursery oper-
ations, site preparation, reforestation 
and subsequent cultural treatment, 
thinning, prescribed burning, pest and 
fire control, harvesting operations, sur-
face drainage, or road construction and 
maintenance from which there is nat-
ural runoff. However, some of these ac-
tivities (such as stream crossing for 
roads) may involve point source dis-
charges of dredged or fill material 
which may require a CWA section 404 
permit (See 33 CFR 209.120 and part 
233). 

(2) Rock crushing and gravel washing 
facilities means facilities which process 
crushed and broken stone, gravel, and 
riprap (See 40 CFR part 436, subpart B, 
including the effluent limitations 
guidelines). 

(3) Log sorting and log storage facilities 
means facilities whose discharges re-
sult from the holding of unprocessed 
wood, for example, logs or roundwood 
with bark or after removal of bark held 
in self-contained bodies of water (mill 
ponds or log ponds) or stored on land 
where water is applied intentionally on 
the logs (wet decking). (See 40 CFR 
part 429, subpart I, including the efflu-
ent limitations guidelines). 

§ 122.28 General permits (applicable to 
State NPDES programs, see 
§ 123.25). 

(a) Coverage. The Director may issue 
a general permit in accordance with 
the following: 

(1) Area. The general permit shall be 
written to cover one or more categories 
or subcategories of discharges or sludge 
use or disposal practices or facilities 
described in the permit under para-
graph (a)(2)(ii) of this section, except 
those covered by individual permits, 
within a geographic area. The area 
should correspond to existing geo-
graphic or political boundaries such as: 

(i) Designated planning areas under 
sections 208 and 303 of CWA; 

(ii) Sewer districts or sewer authori-
ties; 

(iii) City, county, or State political 
boundaries; 

(iv) State highway systems; 
(v) Standard metropolitan statistical 

areas as defined by the Office of Man-
agement and Budget; 

(vi) Urbanized areas as designated by 
the Bureau of the Census according to 
criteria in 30 FR 15202 (May 1, 1974); or 

(vii) Any other appropriate division 
or combination of boundaries. 

(2) Sources. The general permit may 
be written to regulate one or more cat-
egories or subcategories of discharges 
or sludge use or disposal practices or 
facilities, within the area described in 
paragraph (a)(1) of this section, where 
the sources within a covered sub-
category of discharges are either: 

(i) Storm water point sources; or (ii) 
One or more categories or subcat-
egories of point sources other than 
storm water point sources, or one or 
more categories or subcategories of 
‘‘treatment works treating domestic 
sewage’’, if the sources or ‘‘treatment 
works treating domestic sewage’’ with-
in each category or subcategory all: 

(A) Involve the same or substantially 
similar types of operations; 

(B) Discharge the same types of 
wastes or engage in the same types of 
sludge use or disposal practices; 

(C) Require the same effluent limita-
tions, operating conditions, or stand-
ards for sewage sludge use or disposal; 

(D) Require the same or similar mon-
itoring; and (E) In the opinion of the 
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Director, are more appropriately con-
trolled under a general permit than 
under individual permits. 

(3)Water quality-based limits. Where 
sources within a specific category or 
subcategory of dischargers are subject 
to water quality-based limits imposed 
pursuant to § 122.44, the sources in that 
specific category or subcategory shall 
be subject to the same water quality- 
based effluent limitations. 

(4) Other requirements. (i) The general 
permit must clearly identify the appli-
cable conditions for each category or 
subcategory of dischargers or treat-
ment works treating domestic sewage 
covered by the permit. 

(ii) The general permit may exclude 
specified sources or areas from cov-
erage. 

(b) Administration—(1) In general. Gen-
eral permits may be issued, modified, 
revoked and reissued, or terminated in 
accordance with applicable require-
ments of part 124 of this chapter or cor-
responding State regulations. Special 
procedures for issuance are found at 
§ 123.44 of this chapter for States. 

(2) Authorization to discharge, or au-
thorization to engage in sludge use and 
disposal practices. (i) Except as provided 
in paragraphs (b)(2)(v) and (b)(2)(vi) of 
this section, dischargers (or treatment 
works treating domestic sewage) seek-
ing coverage under a general permit 
shall submit to the Director a written 
notice of intent to be covered by the 
general permit. A discharger (or treat-
ment works treating domestic sewage) 
who fails to submit a notice of intent 
in accordance with the terms of the 
permit is not authorized to discharge, 
(or in the case of sludge disposal per-
mit, to engage in a sludge use or dis-
posal practice), under the terms of the 
general permit unless the general per-
mit, in accordance with paragraph 
(b)(2)(v) of this section, contains a pro-
vision that a notice of intent is not re-
quired or the Director notifies a dis-
charger (or treatment works treating 
domestic sewage) that it is covered by 
a general permit in accordance with 
paragraph (b)(2)(vi) of this section. A 
complete and timely, notice of intent 
(NOI), to be covered in accordance with 
general permit requirements, fulfills 
the requirements for permit applica-

tions for purposes of §§ 122.6, 122.21 and 
122.26. 

(ii) The contents of the notice of in-
tent shall be specified in the general 
permit and shall require the submis-
sion of information necessary for ade-
quate program implementation, includ-
ing at a minimum, the legal name and 
address of the owner or operator, the 
facility name and address, type of fa-
cility or discharges, and the receiving 
stream(s). General permits for storm 
water discharges associated with indus-
trial activity from inactive mining, in-
active oil and gas operations, or inac-
tive landfills occurring on Federal 
lands where an operator cannot be 
identified may contain alternative no-
tice of intent requirements. All notices 
of intent shall be signed in accordance 
with § 122.22. Notices of intent for cov-
erage under a general permit for con-
centrated animal feeding operations 
must include the information specified 
in § 122.21(i)(1), including a topographic 
map. 

(iii) General permits shall specify the 
deadlines for submitting notices of in-
tent to be covered and the date(s) when 
a discharger is authorized to discharge 
under the permit; 

(iv) General permits shall specify 
whether a discharger (or treatment 
works treating domestic sewage) that 
has submitted a complete and timely 
notice of intent to be covered in ac-
cordance with the general permit and 
that is eligible for coverage under the 
permit, is authorized to discharge, (or 
in the case of a sludge disposal permit, 
to engage in a sludge use or disposal 
practice), in accordance with the per-
mit either upon receipt of the notice of 
intent by the Director, after a waiting 
period specified in the general permit, 
on a date specified in the general per-
mit, or upon receipt of notification of 
inclusion by the Director. Coverage 
may be terminated or revoked in ac-
cordance with paragraph (b)(3) of this 
section. 

(v) Discharges other than discharges 
from publicly owned treatment works, 
combined sewer overflows, municipal 
separate storm sewer systems, primary 
industrial facilities, and storm water 
discharges associated with industrial 
activity, may, at the discretion of the 
Director, be authorized to discharge 
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under a general permit without sub-
mitting a notice of intent where the 
Director finds that a notice of intent 
requirement would be inappropriate. In 
making such a finding, the Director 
shall consider: the type of discharge; 
the expected nature of the discharge; 
the potential for toxic and conven-
tional pollutants in the discharges; the 
expected volume of the discharges; 
other means of identifying discharges 
covered by the permit; and the esti-
mated number of discharges to be cov-
ered by the permit. The Director shall 
provide in the public notice of the gen-
eral permit the reasons for not requir-
ing a notice of intent. 

(vi) The Director may notify a dis-
charger (or treatment works treating 
domestic sewage) that it is covered by 
a general permit, even if the discharger 
(or treatment works treating domestic 
sewage) has not submitted a notice of 
intent to be covered. A discharger (or 
treatment works treating domestic 
sewage) so notified may request an in-
dividual permit under paragraph 
(b)(3)(iii) of this section. 

(vii) A CAFO owner or operator may 
be authorized to discharge under a gen-
eral permit only in accordance with 
the process described in § 122.23(h). 

(3) Requiring an individual permit. (i) 
The Director may require any dis-
charger authorized by a general permit 
to apply for and obtain an individual 
NPDES permit. Any interested person 
may petition the Director to take ac-
tion under this paragraph. Cases where 
an individual NPDES permit may be 
required include the following: 

(A) The discharger or ‘‘treatment 
works treating domestic sewage’’ is not 
in compliance with the conditions of 
the general NPDES permit; 

(B) A change has occurred in the 
availability of demonstrated tech-
nology or practices for the control or 
abatement of pollutants applicable to 
the point source or treatment works 
treating domestic sewage; 

(C) Effluent limitation guidelines are 
promulgated for point sources covered 
by the general NPDES permit; 

(D) A Water Quality Management 
plan containing requirements applica-
ble to such point sources is approved; 

(E) Circumstances have changed 
since the time of the request to be cov-

ered so that the discharger is no longer 
appropriately controlled under the gen-
eral permit, or either a temporary or 
permanent reduction or elimination of 
the authorized discharge is necessary; 

(F) Standards for sewage sludge use 
or disposal have been promulgated for 
the sludge use and disposal practice 
covered by the general NPDES permit; 
or 

(G) The discharge(s) is a significant 
contributor of pollutants. In making 
this determination, the Director may 
consider the following factors: 

(1) The location of the discharge with 
respect to waters of the United States; 

(2) The size of the discharge; 
(3) The quantity and nature of the 

pollutants discharged to waters of the 
United States; and 

(4) Other relevant factors; 
(ii) For EPA issued general permits 

only, the Regional Administrator may 
require any owner or operator author-
ized by a general permit to apply for an 
individual NPDES permit as provided 
in paragraph (b)(3)(i) of this section, 
only if the owner or operator has been 
notified in writing that a permit appli-
cation is required. This notice shall in-
clude a brief statement of the reasons 
for this decision, an application form, a 
statement setting a time for the owner 
or operator to file the application, and 
a statement that on the effective date 
of the individual NPDES permit the 
general permit as it applies to the indi-
vidual permittee shall automatically 
terminate. The Director may grant ad-
ditional time upon request of the appli-
cant. 

(iii) Any owner or operator author-
ized by a general permit may request 
to be excluded from the coverage of the 
general permit by applying for an indi-
vidual permit. The owner or operator 
shall submit an application under 
§ 122.21, with reasons supporting the re-
quest, to the Director no later than 90 
days after the publication by EPA of 
the general permit in the FEDERAL 
REGISTER or the publication by a State 
in accordance with applicable State 
law. The request shall be processed 
under part 124 or applicable State pro-
cedures. The request shall be granted 
by issuing of any individual permit if 
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the reasons cited by the owner or oper-
ator are adequate to support the re-
quest. 

(iv) When an individual NPDES per-
mit is issued to an owner or operator 
otherwise subject to a general NPDES 
permit, the applicability of the general 
permit to the individual NPDES per-
mittee is automatically terminated on 
the effective date of the individual per-
mit. 

(v) A source excluded from a general 
permit solely because it already has an 
individual permit may request that the 
individual permit be revoked, and that 
it be covered by the general permit. 
Upon revocation of the individual per-
mit, the general permit shall apply to 
the source. 

(c) Offshore oil and gas facilities (Not 
applicable to State programs). (1) The 
Regional Administrator shall, except 
as provided below, issue general per-
mits covering discharges from offshore 
oil and gas exploration and production 
facilities within the Region’s jurisdic-
tion. Where the offshore area includes 
areas, such as areas of biological con-
cern, for which separate permit condi-
tions are required, the Regional Ad-
ministrator may issue separate general 
permits, individual permits, or both. 
The reason for separate general per-
mits or individual permits shall be set 
forth in the appropriate fact sheets or 
statements of basis. Any statement of 
basis or fact sheet for a draft permit 
shall include the Regional Administra-
tor’s tentative determination as to 
whether the permit applies to ‘‘new 
sources,’’ ‘‘new dischargers,’’ or exist-
ing sources and the reasons for this de-
termination, and the Regional Admin-
istrator’s proposals as to areas of bio-
logical concern subject either to sepa-
rate individual or general permits. For 
Federally leased lands, the general per-
mit area should generally be no less ex-
tensive than the lease sale area defined 
by the Department of the Interior. 

(2) Any interested person, including 
any prospective permittee, may peti-
tion the Regional Administrator to 
issue a general permit. Unless the Re-
gional Administrator determines under 
paragraph (c)(1) of this section that no 
general permit is appropriate, he shall 
promptly provide a project decision 
schedule covering the issuance of the 

general permit or permits for any lease 
sale area for which the Department of 
the Interior has published a draft envi-
ronmental impact statement. The 
project decision schedule shall meet 
the requirements of § 124.3(g), and shall 
include a schedule providing for the 
issuance of the final general permit or 
permits not later than the date of the 
final notice of sale projected by the De-
partment of the Interior or six months 
after the date of the request, whichever 
is later. The Regional Administrator 
may, at his discretion, issue a project 
decision schedule for offshore oil and 
gas facilities in the territorial seas. 

(3) Nothing in this paragraph (c) shall 
affect the authority of the Regional 
Administrator to require an individual 
permit under § 122.28(b)(3)(i) (A) 
through (G). 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe 
Drinking Water Act (42 U.S.C. 300f et seq.), 
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.)) 

[48 FR 14153, Apr. 1, 1983, as amended at 48 
FR 39619, Sept. 1, 1983; 49 FR 38048, Sept. 26, 
1984; 50 FR 6940, Feb. 19, 1985; 54 FR 18782, 
May 2, 1989; 55 FR 48072, Nov. 16, 1990; 57 FR 
11412 and 11413, Apr. 2, 1992; 64 FR 68841, Dec. 
8, 1999; 65 FR 30908, May 15, 2000; 68 FR 7268, 
Feb. 12, 2003; 73 FR 70483, Nov. 20, 2008] 

§ 122.29 New sources and new dis-
chargers. 

(a) Definitions. (1) New source and new 
discharger are defined in § 122.2. [See 
Note 2.] 

(2) Source means any building, struc-
ture, facility, or installation from 
which there is or may be a discharge of 
pollutants. 

(3) Existing source means any source 
which is not a new source or a new dis-
charger. 

(4) Site is defined in § 122.2; 
(5) Facilities or equipment means build-

ings, structures, process or production 
equipment or machinery which form a 
permanent part of the new source and 
which will be used in its operation, if 
these facilities or equipment are of 
such value as to represent a substan-
tial commitment to construct. It ex-
cludes facilities or equipment used in 
connection with feasibility, engineer-
ing, and design studies regarding the 
source or water pollution treatment for 
the source. 
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(b) Criteria for new source determina-
tion. (1) Except as otherwise provided 
in an applicable new source perform-
ance standard, a source is a ‘‘new 
source’’ if it meets the definition of 
‘‘new source’’ in § 122.2, and 

(i) It is constructed at a site at which 
no other source is located; or 

(ii) It totally replaces the process or 
production equipment that causes the 
discharge of pollutants at an existing 
source; or 

(iii) Its processes are substantially 
independent of an existing source at 
the same site. In determining whether 
these processes are substantially inde-
pendent, the Director shall consider 
such factors as the extent to which the 
new facility is integrated with the ex-
isting plant; and the extent to which 
the new facility is engaged in the same 
general type of activity as the existing 
source. 

(2) A source meeting the require-
ments of paragraphs (b)(1) (i), (ii), or 
(iii) of this section is a new source only 
if a new source performance standard is 
independently applicable to it. If there 
is no such independently applicable 
standard, the source is a new dis-
charger. See § 122.2. 

(3) Construction on a site at which an 
existing source is located results in a 
modification subject to § 122.62 rather 
than a new source (or a new discharger) 
if the construction does not create a 
new building, structure, facility, or in-
stallation meeting the criteria of para-
graph (b)(1) (ii) or (iii) of this section 
but otherwise alters, replaces, or adds 
to existing process or production equip-
ment. 

(4) Construction of a new source as 
defined under § 122.2 has commenced if 
the owner or operator has: 

(i) Begun, or caused to begin as part 
of a continuous on-site construction 
program: 

(A) Any placement, assembly, or in-
stallation of facilities or equipment; or 

(B) Significant site preparation work 
including clearing, excavation or re-
moval of existing buildings, structures, 
or facilities which is necessary for the 
placement, assembly, or installation of 
new source facilities or equipment; or 

(ii) Entered into a binding contrac-
tual obligation for the purchase of fa-
cilities or equipment which are in-

tended to be used in its operation with 
a reasonable time. Options to purchase 
or contracts which can be terminated 
or modified without substantial loss, 
and contracts for feasibility engineer-
ing, and design studies do not con-
stitute a contractual obligation under 
the paragraph. 

(c) Requirement for an environmental 
impact statement. (1) The issuance of an 
NPDES permit to new source: 

(i) By EPA may be a major Federal 
action significantly affecting the qual-
ity of the human environment within 
the meaning of the National Environ-
mental Policy Act of 1969 (NEPA), 33 
U.S.C. 4321 et seq. and is subject to the 
environmental review provisions of 
NEPA as set out in 40 CFR part 6, sub-
part F. EPA will determine whether an 
Environmental Impact Statement 
(EIS) is required under § 122.21(l) (spe-
cial provisions for applications from 
new sources) and 40 CFR part 6, subpart 
F; 

(ii) By an NPDES approved State is 
not a Federal action and therefore does 
not require EPA to conduct an environ-
mental review. 

(2) An EIS prepared under this para-
graph shall include a recommendation 
either to issue or deny the permit. 

(i) If the recommendation is to deny 
the permit, the final EIS shall contain 
the reasons for the recommendation 
and list those measures, if any, which 
the applicant could take to cause the 
recommendation to be changed; 

(ii) If the recommendation is to issue 
the permit, the final EIS shall rec-
ommend the actions, if any, which the 
permittee should take to prevent or 
minimize any adverse environmental 
impacts; 

(3) The Regional Administrator, to 
the extent allowed by law, shall issue, 
condition (other than imposing effluent 
limitations), or deny the new source 
NPDES permit following a complete 
evaluation of any significant beneficial 
and adverse impacts of the proposed ac-
tion and a review of the recommenda-
tions contained in the EIS or finding of 
no significant impact. 

(d) Effect of compliance with new 
source performance standards. (The pro-
visions of this paragraph do not apply 
to existing sources which modify their 
pollution control facilities or construct 
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new pollution control facilities and 
achieve performance standards, but 
which are neither new sources or new 
dischargers or otherwise do not meet 
the requirements of this paragraph.) 

(1) Except as provided in paragraph 
(d)(2) of this section, any new dis-
charger, the construction of which 
commenced after October 18, 1972, or 
new source which meets the applicable 
promulgated new source performance 
standards before the commencement of 
discharge, may not be subject to any 
more stringent new source performance 
standards or to any more stringent 
technology-based standards under sec-
tion 301(b)(2) of CWA for the soonest 
ending of the following periods: 

(i) Ten years from the date that con-
struction is completed; 

(ii) Ten years from the date the 
source begins to discharge process or 
other nonconstruction related waste-
water; or 

(iii) The period of depreciation or 
amortization of the facility for the pur-
poses of section 167 or 169 (or both) of 
the Internal Revenue Code of 1954. 

(2) The protection from more strin-
gent standards of performance afforded 
by paragraph (d)(1) of this section does 
not apply to: 

(i) Additional or more stringent per-
mit conditions which are not tech-
nology based; for example, conditions 
based on water quality standards, or 
toxic effluent standards or prohibitions 
under section 307(a) of CWA; or 

(ii) Additional permit conditions in 
accordance with § 125.3 controlling 
toxic pollutants or hazardous sub-
stances which are not controlled by 
new source performance standards. 
This includes permit conditions con-
trolling pollutants other than those 
identified as toxic pollutants or haz-
ardous substances when control of 
these pollutants has been specifically 
identified as the method to control the 
toxic pollutants or hazardous sub-
stances. 

(3) When an NPDES permit issued to 
a source with a ‘‘protection period’’ 
under paragraph (d)(1) of this section 
will expire on or after the expiration of 
the protection period, that permit shall 
require the owner or operator of the 
source to comply with the require-
ments of section 301 and any other then 

applicable requirements of CWA imme-
diately upon the expiration of the pro-
tection period. No additional period for 
achieving compliance with these re-
quirements may be allowed except 
when necessary to achieve compliance 
with requirements promulgated less 
than 3 years before the expiration of 
the protection period. 

(4) The owner or operator of a new 
source, a new discharger which com-
menced discharge after August 13, 1979, 
or a recommencing discharger shall in-
stall and have in operating condition, 
and shall ‘‘start-up’’ all pollution con-
trol equipment required to meet the 
conditions of its permits before begin-
ning to discharge. Within the shortest 
feasible time (not to exceed 90 days), 
the owner or operator must meet all 
permit conditions. The requirements of 
this paragraph do not apply if the 
owner or operator is issued a permit 
containing a compliance schedule 
under § 122.47(a)(2). 

(5) After the effective date of new 
source performance standards, it shall 
be unlawful for any owner or operator 
of any new source to operate the source 
in violation of those standards applica-
ble to the source. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 
FR 38048, Sept. 26, 1984; 50 FR 4514, Jan. 31, 
1985; 50 FR 6941, Feb. 19, 1985; 65 FR 30908, 
May 15, 2000] 

§ 122.30 What are the objectives of the 
storm water regulations for small 
MS4s? 

(a) Sections 122.30 through 122.37 are 
written in a ‘‘readable regulation’’ for-
mat that includes both rule require-
ments and EPA guidance that is not le-
gally binding. EPA has clearly distin-
guished its recommended guidance 
from the rule requirements by putting 
the guidance in a separate paragraph 
headed by the word ‘‘guidance’’. 

(b) Under the statutory mandate in 
section 402(p)(6) of the Clean Water 
Act, the purpose of this portion of the 
storm water program is to designate 
additional sources that need to be reg-
ulated to protect water quality and to 
establish a comprehensive storm water 
program to regulate these sources. (Be-
cause the storm water program is part 
of the National Pollutant Discharge 
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Elimination System (NPDES) Pro-
gram, you should also refer to § 122.1 
which addresses the broader purpose of 
the NPDES program.) 

(c) Storm water runoff continues to 
harm the nation’s waters. Runoff from 
lands modified by human activities can 
harm surface water resources in sev-
eral ways including by changing nat-
ural hydrologic patterns and by ele-
vating pollutant concentrations and 
loadings. Storm water runoff may con-
tain or mobilize high levels of contami-
nants, such as sediment, suspended sol-
ids, nutrients, heavy metals, patho-
gens, toxins, oxygen-demanding sub-
stances, and floatables. 

(d) EPA strongly encourages partner-
ships and the watershed approach as 
the management framework for effi-
ciently, effectively, and consistently 
protecting and restoring aquatic eco-
systems and protecting public health. 

[64 FR 68842, Dec. 8, 1999] 

§ 122.31 As a Tribe, what is my role 
under the NPDES storm water pro-
gram? 

As a Tribe you may: 
(a) Be authorized to operate the 

NPDES program including the storm 
water program, after EPA determines 
that you are eligible for treatment in 
the same manner as a State under 
§§ 123.31 through 123.34 of this chapter. 
(If you do not have an authorized 
NPDES program, EPA implements the 
program for discharges on your res-
ervation as well as other Indian coun-
try, generally.); 

(b) Be classified as an owner of a reg-
ulated small MS4, as defined in § 122.32. 
(Designation of your Tribe as an owner 
of a small MS4 for purposes of this part 
is an approach that is consistent with 
EPA’s 1984 Indian Policy of operating 
on a government-to-government basis 
with EPA looking to Tribes as the lead 
governmental authorities to address 
environmental issues on their reserva-
tions as appropriate. If you operate a 
separate storm sewer system that 
meets the definition of a regulated 
small MS4, you are subject to the re-
quirements under §§ 122.33 through 
122.35. If you are not designated as a 
regulated small MS4, you may ask EPA 
to designate you as such for the pur-
poses of this part.); or 

(c) Be a discharger of storm water as-
sociated with industrial activity or 
small construction activity under 
§§ 122.26(b)(14) or (b)(15), in which case 
you must meet the applicable require-
ments. Within Indian country, the 
NPDES permitting authority is gen-
erally EPA, unless you are authorized 
to administer the NPDES program. 

[64 FR 68842, Dec. 8, 1999] 

§ 122.32 As an operator of a small MS4, 
am I regulated under the NPDES 
storm water program? 

(a) Unless you qualify for a waiver 
under paragraph (c) of this section, you 
are regulated if you operate a small 
MS4, including but not limited to sys-
tems operated by federal, State, Tribal, 
and local governments, including State 
departments of transportation; and: 

(1) Your small MS4 is located in an 
urbanized area as determined by the 
latest Decennial Census by the Bureau 
of the Census. (If your small MS4 is not 
located entirely within an urbanized 
area, only the portion that is within 
the urbanized area is regulated); or 

(2) You are designated by the NPDES 
permitting authority, including where 
the designation is pursuant to 
§§ 123.35(b)(3) and (b)(4) of this chapter, 
or is based upon a petition under 
§ 122.26(f). 

(b) You may be the subject of a peti-
tion to the NPDES permitting author-
ity to require an NPDES permit for 
your discharge of storm water. If the 
NPDES permitting authority deter-
mines that you need a permit, you are 
required to comply with §§ 122.33 
through 122.35. 

(c) The NPDES permitting authority 
may waive the requirements otherwise 
applicable to you if you meet the cri-
teria of paragraph (d) or (e) of this sec-
tion. If you receive a waiver under this 
section, you may subsequently be re-
quired to seek coverage under an 
NPDES permit in accordance with 
§ 122.33(a) if circumstances change. (See 
also § 123.35(b) of this chapter.) 

(d) The NPDES permitting authority 
may waive permit coverage if your MS4 
serves a population of less than 1,000 
within the urbanized area and you 
meet the following criteria: 

(1) Your system is not contributing 
substantially to the pollutant loadings 
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of a physically interconnected MS4 
that is regulated by the NPDES storm 
water program (see § 123.35(b)(4) of this 
chapter); and 

(2) If you discharge any pollutant(s) 
that have been identified as a cause of 
impairment of any water body to which 
you discharge, storm water controls 
are not needed based on wasteload allo-
cations that are part of an EPA ap-
proved or established ‘‘total maximum 
daily load’’ (TMDL) that addresses the 
pollutant(s) of concern. 

(e) The NPDES permitting authority 
may waive permit coverage if your MS4 
serves a population under 10,000 and 
you meet the following criteria: 

(1) The permitting authority has 
evaluated all waters of the U.S., in-
cluding small streams, tributaries, 
lakes, and ponds, that receive a dis-
charge from your MS4; 

(2) For all such waters, the permit-
ting authority has determined that 
storm water controls are not needed 
based on wasteload allocations that are 
part of an EPA approved or established 
TMDL that addresses the pollutant(s) 
of concern or, if a TMDL has not been 
developed or approved, an equivalent 
analysis that determines sources and 
allocations for the pollutant(s) of con-
cern; 

(3) For the purpose of this paragraph 
(e), the pollutant(s) of concern include 
biochemical oxygen demand (BOD), 
sediment or a parameter that addresses 
sediment (such as total suspended sol-
ids, turbidity or siltation), pathogens, 
oil and grease, and any pollutant that 
has been identified as a cause of im-
pairment of any water body that will 
receive a discharge from your MS4; and 

(4) The permitting authority has de-
termined that future discharges from 
your MS4 do not have the potential to 
result in exceedances of water quality 
standards, including impairment of 
designated uses, or other significant 
water quality impacts, including habi-
tat and biological impacts. 

[64 FR 68842, Dec. 8, 1999] 

§ 122.33 If I am an operator of a regu-
lated small MS4, how do I apply for 
an NPDES permit and when do I 
have to apply? 

(a) If you operate a regulated small 
MS4 under § 122.32, you must seek cov-

erage under a NPDES permit issued by 
your NPDES permitting authority. If 
you are located in an NPDES author-
ized State, Tribe, or Territory, then 
that State, Tribe, or Territory is your 
NPDES permitting authority. Other-
wise, your NPDES permitting author-
ity is the EPA Regional Office. 

(b) You must seek authorization to 
discharge under a general or individual 
NPDES permit, as follows: 

(1) If your NPDES permitting author-
ity has issued a general permit applica-
ble to your discharge and you are seek-
ing coverage under the general permit, 
you must submit a Notice of Intent 
(NOI) that includes the information on 
your best management practices and 
measurable goals required by § 122.34(d). 
You may file your own NOI, or you and 
other municipalities or governmental 
entities may jointly submit an NOI. If 
you want to share responsibilities for 
meeting the minimum measures with 
other municipalities or governmental 
entities, you must submit an NOI that 
describes which minimum measures 
you will implement and identify the 
entities that will implement the other 
minimum measures within the area 
served by your MS4. The general per-
mit will explain any other steps nec-
essary to obtain permit authorization. 

(2)(i) If you are seeking authorization 
to discharge under an individual per-
mit and wish to implement a program 
under § 122.34, you must submit an ap-
plication to your NPDES permitting 
authority that includes the informa-
tion required under §§ 122.21(f) and 
122.34(d), an estimate of square mileage 
served by your small MS4, and any ad-
ditional information that your NPDES 
permitting authority requests. A storm 
sewer map that satisfies the require-
ment of § 122.34(b)(3)(i) will satisfy the 
map requirement in § 122.21(f)(7). 

(ii) If you are seeking authorization 
to discharge under an individual per-
mit and wish to implement a program 
that is different from the program 
under § 122.34, you will need to comply 
with the permit application require-
ments of § 122.26(d). You must submit 
both Parts of the application require-
ments in §§ 122.26(d)(1) and (2) by March 
10, 2003. You do not need to submit the 
information required by 
§§ 122.26(d)(1)(ii) and (d)(2) regarding 
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your legal authority, unless you intend 
for the permit writer to take such in-
formation into account when devel-
oping your other permit conditions. 

(iii) If allowed by your NPDES per-
mitting authority, you and another 
regulated entity may jointly apply 
under either paragraph (b)(2)(i) or 
(b)(2)(ii) of this section to be co-permit-
tees under an individual permit. 

(3) If your small MS4 is in the same 
urbanized area as a medium or large 
MS4 with an NPDES storm water per-
mit and that other MS4 is willing to 
have you participate in its storm water 
program, you and the other MS4 may 
jointly seek a modification of the other 
MS4 permit to include you as a limited 
co-permittee. As a limited co-per-
mittee, you will be responsible for 
compliance with the permit’s condi-
tions applicable to your jurisdiction. If 
you choose this option you will need to 
comply with the permit application re-
quirements of § 122.26, rather than the 
requirements of § 122.34. You do not 
need to comply with the specific appli-
cation requirements of § 122.26(d)(1)(iii) 
and (iv) and (d)(2)(iii) (discharge char-
acterization). You may satisfy the re-
quirements in § 122.26 (d)(1)(v) and 
(d)(2)(iv) (identification of a manage-
ment program) by referring to the 
other MS4’s storm water management 
program. 

(4) Guidance: In referencing an MS4’s 
storm water management program, 
you should briefly describe how the ex-
isting plan will address discharges from 
your small MS4 or would need to be 
supplemented in order to adequately 
address your discharges. You should 
also explain your role in coordinating 
storm water pollutant control activi-
ties in your MS4, and detail the re-
sources available to you to accomplish 
the plan. 

(c) If you operate a regulated small 
MS4: 

(1) Designated under § 122.32(a)(1), you 
must apply for coverage under an 
NPDES permit, or apply for a modifica-
tion of an existing NPDES permit 
under paragraph (b)(3) of this section 
by March 10, 2003, unless your MS4 
serves a jurisdiction with a population 
under 10,000 and the NPDES permitting 
authority has established a phasing 

schedule under § 123.35(d)(3) of this 
chapter. 

(2) Designated under § 122.32(a)(2), you 
must apply for coverage under an 
NPDES permit, or apply for a modifica-
tion of an existing NPDES permit 
under paragraph (b)(3) of this section, 
within 180 days of notice, unless the 
NPDES permitting authority grants a 
later date. 

[64 FR 68843, Dec. 8, 1999] 

§ 122.34 As an operator of a regulated 
small MS4, what will my NPDES 
MS4 storm water permit require? 

(a) Your NPDES MS4 permit will re-
quire at a minimum that you develop, 
implement, and enforce a storm water 
management program designed to re-
duce the discharge of pollutants from 
your MS4 to the maximum extent prac-
ticable (MEP), to protect water qual-
ity, and to satisfy the appropriate 
water quality requirements of the 
Clean Water Act. Your storm water 
management program must include the 
minimum control measures described 
in paragraph (b) of this section unless 
you apply for a permit under § 122.26(d). 
For purposes of this section, narrative 
effluent limitations requiring imple-
mentation of best management prac-
tices (BMPs) are generally the most ap-
propriate form of effluent limitations 
when designed to satisfy technology re-
quirements (including reductions of 
pollutants to the maximum extent 
practicable) and to protect water qual-
ity. Implementation of best manage-
ment practices consistent with the pro-
visions of the storm water manage-
ment program required pursuant to 
this section and the provisions of the 
permit required pursuant to § 122.33 
constitutes compliance with the stand-
ard of reducing pollutants to the 
‘‘maximum extent practicable.’’ Your 
NPDES permitting authority will 
specify a time period of up to 5 years 
from the date of permit issuance for 
you to develop and implement your 
program. 

(b) Minimum control measures—(1) Pub-
lic education and outreach on storm water 
impacts. (i) You must implement a pub-
lic education program to distribute 
educational materials to the commu-
nity or conduct equivalent outreach 
activities about the impacts of storm 
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water discharges on water bodies and 
the steps that the public can take to 
reduce pollutants in storm water run-
off. 

(ii) Guidance: You may use storm 
water educational materials provided 
by your State, Tribe, EPA, environ-
mental, public interest or trade organi-
zations, or other MS4s. The public edu-
cation program should inform individ-
uals and households about the steps 
they can take to reduce storm water 
pollution, such as ensuring proper sep-
tic system maintenance, ensuring the 
proper use and disposal of landscape 
and garden chemicals including fer-
tilizers and pesticides, protecting and 
restoring riparian vegetation, and 
properly disposing of used motor oil or 
household hazardous wastes. EPA rec-
ommends that the program inform in-
dividuals and groups how to become in-
volved in local stream and beach res-
toration activities as well as activities 
that are coordinated by youth service 
and conservation corps or other citizen 
groups. EPA recommends that the pub-
lic education program be tailored, 
using a mix of locally appropriate 
strategies, to target specific audiences 
and communities. Examples of strate-
gies include distributing brochures or 
fact sheets, sponsoring speaking en-
gagements before community groups, 
providing public service announce-
ments, implementing educational pro-
grams targeted at school age children, 
and conducting community-based 
projects such as storm drain stenciling, 
and watershed and beach cleanups. In 
addition, EPA recommends that some 
of the materials or outreach programs 
be directed toward targeted groups of 
commercial, industrial, and institu-
tional entities likely to have signifi-
cant storm water impacts. For exam-
ple, providing information to res-
taurants on the impact of grease clog-
ging storm drains and to garages on 
the impact of oil discharges. You are 
encouraged to tailor your outreach 
program to address the viewpoints and 
concerns of all communities, particu-
larly minority and disadvantaged com-
munities, as well as any special con-
cerns relating to children. 

(2) Public involvement/participation. (i) 
You must, at a minimum, comply with 
State, Tribal and local public notice 

requirements when implementing a 
public involvement/ participation pro-
gram. 

(ii) Guidance: EPA recommends that 
the public be included in developing, 
implementing, and reviewing your 
storm water management program and 
that the public participation process 
should make efforts to reach out and 
engage all economic and ethnic groups. 
Opportunities for members of the pub-
lic to participate in program develop-
ment and implementation include serv-
ing as citizen representatives on a local 
storm water management panel, at-
tending public hearings, working as 
citizen volunteers to educate other in-
dividuals about the program, assisting 
in program coordination with other 
pre-existing programs, or participating 
in volunteer monitoring efforts. (Citi-
zens should obtain approval where nec-
essary for lawful access to monitoring 
sites.) 

(3) Illicit discharge detection and elimi-
nation. (i) You must develop, imple-
ment and enforce a program to detect 
and eliminate illicit discharges (as de-
fined at § 122.26(b)(2)) into your small 
MS4. 

(ii) You must: 
(A) Develop, if not already com-

pleted, a storm sewer system map, 
showing the location of all outfalls and 
the names and location of all waters of 
the United States that receive dis-
charges from those outfalls; 

(B) To the extent allowable under 
State, Tribal or local law, effectively 
prohibit, through ordinance, or other 
regulatory mechanism, non-storm 
water discharges into your storm sewer 
system and implement appropriate en-
forcement procedures and actions; 

(C) Develop and implement a plan to 
detect and address non-storm water 
discharges, including illegal dumping, 
to your system; and 

(D) Inform public employees, busi-
nesses, and the general public of haz-
ards associated with illegal discharges 
and improper disposal of waste. 

(iii) You need address the following 
categories of non-storm water dis-
charges or flows (i.e., illicit discharges) 
only if you identify them as significant 
contributors of pollutants to your 
small MS4: water line flushing, land-
scape irrigation, diverted stream flows, 
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rising ground waters, uncontaminated 
ground water infiltration (as defined at 
40 CFR 35.2005(20)), uncontaminated 
pumped ground water, discharges from 
potable water sources, foundation 
drains, air conditioning condensation, 
irrigation water, springs, water from 
crawl space pumps, footing drains, 
lawn watering, individual residential 
car washing, flows from riparian habi-
tats and wetlands, dechlorinated swim-
ming pool discharges, and street wash 
water (discharges or flows from fire 
fighting activities are excluded from 
the effective prohibition against non- 
storm water and need only be ad-
dressed where they are identified as 
significant sources of pollutants to 
waters of the United States). 

(iv) Guidance: EPA recommends that 
the plan to detect and address illicit 
discharges include the following four 
components: procedures for locating 
priority areas likely to have illicit dis-
charges; procedures for tracing the 
source of an illicit discharge; proce-
dures for removing the source of the 
discharge; and procedures for program 
evaluation and assessment. EPA rec-
ommends visually screening outfalls 
during dry weather and conducting 
field tests of selected pollutants as part 
of the procedures for locating priority 
areas. Illicit discharge education ac-
tions may include storm drain sten-
ciling, a program to promote, pub-
licize, and facilitate public reporting of 
illicit connections or discharges, and 
distribution of outreach materials. 

(4) Construction site storm water runoff 
control. (i) You must develop, imple-
ment, and enforce a program to reduce 
pollutants in any storm water runoff to 
your small MS4 from construction ac-
tivities that result in a land disturb-
ance of greater than or equal to one 
acre. Reduction of storm water dis-
charges from construction activity dis-
turbing less than one acre must be in-
cluded in your program if that con-
struction activity is part of a larger 
common plan of development or sale 
that would disturb one acre or more. If 
the NPDES permitting authority 
waives requirements for storm water 
discharges associated with small con-
struction activity in accordance with 
§ 122.26(b)(15)(i), you are not required to 
develop, implement, and/or enforce a 

program to reduce pollutant discharges 
from such sites. 

(ii) Your program must include the 
development and implementation of, at 
a minimum: 

(A) An ordinance or other regulatory 
mechanism to require erosion and sedi-
ment controls, as well as sanctions to 
ensure compliance, to the extent allow-
able under State, Tribal, or local law; 

(B) Requirements for construction 
site operators to implement appro-
priate erosion and sediment control 
best management practices; 

(C) Requirements for construction 
site operators to control waste such as 
discarded building materials, concrete 
truck washout, chemicals, litter, and 
sanitary waste at the construction site 
that may cause adverse impacts to 
water quality; 

(D) Procedures for site plan review 
which incorporate consideration of po-
tential water quality impacts; 

(E) Procedures for receipt and consid-
eration of information submitted by 
the public, and 

(F) Procedures for site inspection and 
enforcement of control measures. 

(iii) Guidance: Examples of sanctions 
to ensure compliance include non-mon-
etary penalties, fines, bonding require-
ments and/or permit denials for non- 
compliance. EPA recommends that 
procedures for site plan review include 
the review of individual pre-construc-
tion site plans to ensure consistency 
with local sediment and erosion con-
trol requirements. Procedures for site 
inspections and enforcement of control 
measures could include steps to iden-
tify priority sites for inspection and 
enforcement based on the nature of the 
construction activity, topography, and 
the characteristics of soils and receiv-
ing water quality. You are encouraged 
to provide appropriate educational and 
training measures for construction site 
operators. You may wish to require a 
storm water pollution prevention plan 
for construction sites within your ju-
risdiction that discharge into your sys-
tem. See § 122.44(s) (NPDES permitting 
authorities’ option to incorporate 
qualifying State, Tribal and local ero-
sion and sediment control programs 
into NPDES permits for storm water 
discharges from construction sites). 
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Also see § 122.35(b) (The NPDES permit-
ting authority may recognize that an-
other government entity, including the 
permitting authority, may be respon-
sible for implementing one or more of 
the minimum measures on your be-
half.) 

(5) Post-construction storm water man-
agement in new development and redevel-
opment. (i) You must develop, imple-
ment, and enforce a program to address 
storm water runoff from new develop-
ment and redevelopment projects that 
disturb greater than or equal to one 
acre, including projects less than one 
acre that are part of a larger common 
plan of development or sale, that dis-
charge into your small MS4. Your pro-
gram must ensure that controls are in 
place that would prevent or minimize 
water quality impacts. 

(ii) You must: 
(A) Develop and implement strate-

gies which include a combination of 
structural and/or non-structural best 
management practices (BMPs) appro-
priate for your community; 

(B) Use an ordinance or other regu-
latory mechanism to address post-con-
struction runoff from new development 
and redevelopment projects to the ex-
tent allowable under State, Tribal or 
local law; and 

(C) Ensure adequate long-term oper-
ation and maintenance of BMPs. 

(iii) Guidance: If water quality im-
pacts are considered from the begin-
ning stages of a project, new develop-
ment and potentially redevelopment 
provide more opportunities for water 
quality protection. EPA recommends 
that the BMPs chosen: be appropriate 
for the local community; minimize 
water quality impacts; and attempt to 
maintain pre-development runoff con-
ditions. In choosing appropriate BMPs, 
EPA encourages you to participate in 
locally-based watershed planning ef-
forts which attempt to involve a di-
verse group of stakeholders including 
interested citizens. When developing a 
program that is consistent with this 
measure’s intent, EPA recommends 
that you adopt a planning process that 
identifies the municipality’s program 
goals (e.g., minimize water quality im-
pacts resulting from post-construction 
runoff from new development and rede-
velopment), implementation strategies 

(e.g., adopt a combination of structural 
and/or non-structural BMPs), operation 
and maintenance policies and proce-
dures, and enforcement procedures. In 
developing your program, you should 
consider assessing existing ordinances, 
policies, programs and studies that ad-
dress storm water runoff quality. In ad-
dition to assessing these existing docu-
ments and programs, you should pro-
vide opportunities to the public to par-
ticipate in the development of the pro-
gram. Non-structural BMPs are pre-
ventative actions that involve manage-
ment and source controls such as: poli-
cies and ordinances that provide re-
quirements and standards to direct 
growth to identified areas, protect sen-
sitive areas such as wetlands and ripar-
ian areas, maintain and/or increase 
open space (including a dedicated fund-
ing source for open space acquisition), 
provide buffers along sensitive water 
bodies, minimize impervious surfaces, 
and minimize disturbance of soils and 
vegetation; policies or ordinances that 
encourage infill development in higher 
density urban areas, and areas with ex-
isting infrastructure; education pro-
grams for developers and the public 
about project designs that minimize 
water quality impacts; and measures 
such as minimization of percent imper-
vious area after development and mini-
mization of directly connected imper-
vious areas. Structural BMPs include: 
storage practices such as wet ponds 
and extended-detention outlet struc-
tures; filtration practices such as 
grassed swales, sand filters and filter 
strips; and infiltration practices such 
as infiltration basins and infiltration 
trenches. EPA recommends that you 
ensure the appropriate implementation 
of the structural BMPs by considering 
some or all of the following: pre-con-
struction review of BMP designs; in-
spections during construction to verify 
BMPs are built as designed; post-con-
struction inspection and maintenance 
of BMPs; and penalty provisions for the 
noncompliance with design, construc-
tion or operation and maintenance. 
Storm water technologies are con-
stantly being improved, and EPA rec-
ommends that your requirements be 
responsive to these changes, develop-
ments or improvements in control 
technologies. 
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(6) Pollution prevention/good house-
keeping for municipal operations. (i) You 
must develop and implement an oper-
ation and maintenance program that 
includes a training component and has 
the ultimate goal of preventing or re-
ducing pollutant runoff from municipal 
operations. Using training materials 
that are available from EPA, your 
State, Tribe, or other organizations, 
your program must include employee 
training to prevent and reduce storm 
water pollution from activities such as 
park and open space maintenance, fleet 
and building maintenance, new con-
struction and land disturbances, and 
storm water system maintenance. 

(ii) Guidance: EPA recommends that, 
at a minimum, you consider the fol-
lowing in developing your program: 
maintenance activities, maintenance 
schedules, and long-term inspection 
procedures for structural and non- 
structural storm water controls to re-
duce floatables and other pollutants 
discharged from your separate storm 
sewers; controls for reducing or elimi-
nating the discharge of pollutants from 
streets, roads, highways, municipal 
parking lots, maintenance and storage 
yards, fleet or maintenance shops with 
outdoor storage areas, salt/sand stor-
age locations and snow disposal areas 
operated by you, and waste transfer 
stations; procedures for properly dis-
posing of waste removed from the sepa-
rate storm sewers and areas listed 
above (such as dredge spoil, accumu-
lated sediments, floatables, and other 
debris); and ways to ensure that new 
flood management projects assess the 
impacts on water quality and examine 
existing projects for incorporating ad-
ditional water quality protection de-
vices or practices. Operation and main-
tenance should be an integral compo-
nent of all storm water management 
programs. This measure is intended to 
improve the efficiency of these pro-
grams and require new programs where 
necessary. Properly developed and im-
plemented operation and maintenance 
programs reduce the risk of water qual-
ity problems. 

(c) If an existing qualifying local pro-
gram requires you to implement one or 
more of the minimum control meas-
ures of paragraph (b) of this section, 
the NPDES permitting authority may 

include conditions in your NPDES per-
mit that direct you to follow that 
qualifying program’s requirements 
rather than the requirements of para-
graph (b) of this section. A qualifying 
local program is a local, State or Trib-
al municipal storm water management 
program that imposes, at a minimum, 
the relevant requirements of paragraph 
(b) of this section. 

(d)(1) In your permit application (ei-
ther a notice of intent for coverage 
under a general permit or an individual 
permit application), you must identify 
and submit to your NPDES permitting 
authority the following information: 

(i) The best management practices 
(BMPs) that you or another entity will 
implement for each of the storm water 
minimum control measures at para-
graphs (b)(1) through (b)(6) of this sec-
tion; 

(ii) The measurable goals for each of 
the BMPs including, as appropriate, 
the months and years in which you will 
undertake required actions, including 
interim milestones and the frequency 
of the action; and 

(iii) The person or persons respon-
sible for implementing or coordinating 
your storm water management pro-
gram. 

(2) If you obtain coverage under a 
general permit, you are not required to 
meet any measurable goal(s) identified 
in your notice of intent in order to 
demonstrate compliance with the min-
imum control measures in paragraphs 
(b)(3) through (b)(6) of this section un-
less, prior to submitting your NOI, 
EPA or your State or Tribe has pro-
vided or issued a menu of BMPs that 
addresses each such minimum measure. 
Even if no regulatory authority issues 
the menu of BMPs, however, you still 
must comply with other requirements 
of the general permit, including good 
faith implementation of BMPs de-
signed to comply with the minimum 
measures. 

(3) Guidance: Either EPA or your 
State or Tribal permitting authority 
will provide a menu of BMPs. You may 
choose BMPs from the menu or select 
others that satisfy the minimum con-
trol measures. 

(e)(1) You must comply with any 
more stringent effluent limitations in 
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your permit, including permit require-
ments that modify, or are in addition 
to, the minimum control measures 
based on an approved total maximum 
daily load (TMDL) or equivalent anal-
ysis. The permitting authority may in-
clude such more stringent limitations 
based on a TMDL or equivalent anal-
ysis that determines such limitations 
are needed to protect water quality. 

(2) Guidance: EPA strongly rec-
ommends that until the evaluation of 
the storm water program in § 122.37, no 
additional requirements beyond the 
minimum control measures be imposed 
on regulated small MS4s without the 
agreement of the operator of the af-
fected small MS4, except where an ap-
proved TMDL or equivalent analysis 
provides adequate information to de-
velop more specific measures to pro-
tect water quality. 

(f) You must comply with other ap-
plicable NPDES permit requirements, 
standards and conditions established in 
the individual or general permit, devel-
oped consistent with the provisions of 
§§ 122.41 through 122.49, as appropriate. 

(g) Evaluation and assessment—(1) 
Evaluation. You must evaluate program 
compliance, the appropriateness of 
your identified best management prac-
tices, and progress towards achieving 
your identified measurable goals. 

NOTE TO PARAGRAPH (g)(1): The NPDES per-
mitting authority may determine moni-
toring requirements for you in accordance 
with State/Tribal monitoring plans appro-
priate to your watershed. Participation in a 
group monitoring program is encouraged. 

(2) Recordkeeping. You must keep 
records required by the NPDES permit 
for at least 3 years. You must submit 
your records to the NPDES permitting 
authority only when specifically asked 
to do so. You must make your records, 
including a description of your storm 
water management program, available 
to the public at reasonable times dur-
ing regular business hours (see § 122.7 
for confidentiality provision). (You 
may assess a reasonable charge for 
copying. You may require a member of 
the public to provide advance notice.) 

(3) Reporting. Unless you are relying 
on another entity to satisfy your 
NPDES permit obligations under 
§ 122.35(a), you must submit annual re-
ports to the NPDES permitting author-

ity for your first permit term. For sub-
sequent permit terms, you must sub-
mit reports in year two and four unless 
the NPDES permitting authority re-
quires more frequent reports. Your re-
port must include: 

(i) The status of compliance with per-
mit conditions, an assessment of the 
appropriateness of your identified best 
management practices and progress to-
wards achieving your identified meas-
urable goals for each of the minimum 
control measures; 

(ii) Results of information collected 
and analyzed, including monitoring 
data, if any, during the reporting pe-
riod; 

(iii) A summary of the storm water 
activities you plan to undertake during 
the next reporting cycle; 

(iv) A change in any identified best 
management practices or measurable 
goals for any of the minimum control 
measures; and 

(v) Notice that you are relying on an-
other governmental entity to satisfy 
some of your permit obligations (if ap-
plicable). 

[64 FR 68843, Dec. 8, 1999] 

§ 122.35 As an operator of a regulated 
small MS4, may I share the respon-
sibility to implement the minimum 
control measures with other enti-
ties? 

(a) You may rely on another entity 
to satisfy your NPDES permit obliga-
tions to implement a minimum control 
measure if: 

(1) The other entity, in fact, imple-
ments the control measure; 

(2) The particular control measure, 
or component thereof, is at least as 
stringent as the corresponding NPDES 
permit requirement; and 

(3) The other entity agrees to imple-
ment the control measure on your be-
half. In the reports you must submit 
under § 122.34(g)(3), you must also speci-
fy that you rely on another entity to 
satisfy some of your permit obliga-
tions. If you are relying on another 
governmental entity regulated under 
section 122 to satisfy all of your permit 
obligations, including your obligation 
to file periodic reports required by 
§ 122.34(g)(3), you must note that fact in 
your NOI, but you are not required to 
file the periodic reports. You remain 

VerDate Mar<15>2010 10:37 Jul 28, 2011 Jkt 223165 PO 00000 Frm 00247 Fmt 8010 Sfmt 8010 Y:\SGML\223165.XXX 223165w
re

ie
r-

av
ile

s 
on

 D
S

K
G

B
LS

3C
1P

R
O

D
 w

ith
 C

F
R



238 

40 CFR Ch. I (7–1–11 Edition) § 122.36 

responsible for compliance with your 
permit obligations if the other entity 
fails to implement the control measure 
(or component thereof). Therefore, 
EPA encourages you to enter into a le-
gally binding agreement with that en-
tity if you want to minimize any un-
certainty about compliance with your 
permit. 

(b) In some cases, the NPDES permit-
ting authority may recognize, either in 
your individual NPDES permit or in an 
NPDES general permit, that another 
governmental entity is responsible 
under an NPDES permit for imple-
menting one or more of the minimum 
control measures for your small MS4 or 
that the permitting authority itself is 
responsible. Where the permitting au-
thority does so, you are not required to 
include such minimum control meas-
ure(s) in your storm water manage-
ment program. (For example, if a State 
or Tribe is subject to an NPDES permit 
that requires it to administer a pro-
gram to control construction site run-
off at the State or Tribal level and that 
program satisfies all of the require-
ments of § 122.34(b)(4), you could avoid 
responsibility for the construction 
measure, but would be responsible for 
the remaining minimum control meas-
ures.) Your permit may be reopened 
and modified to include the require-
ment to implement a minimum control 
measure if the entity fails to imple-
ment it. 

[64 FR 68846, Dec. 8, 1999] 

§ 122.36 As an operator of a regulated 
small MS4, what happens if I don’t 
comply with the application or per-
mit requirements in §§ 122.33 
through 122.35? 

NPDES permits are federally en-
forceable. Violators may be subject to 
the enforcement actions and penalties 
described in Clean Water Act sections 
309 (b), (c), and (g) and 505, or under ap-
plicable State, Tribal, or local law. 
Compliance with a permit issued pursu-
ant to section 402 of the Clean Water 
Act is deemed compliance, for purposes 
of sections 309 and 505, with sections 
301, 302, 306, 307, and 403, except any 
standard imposed under section 307 for 
toxic pollutants injurious to human 
health. If you are covered as a co-per-
mittee under an individual permit or 

under a general permit by means of a 
joint Notice of Intent you remain sub-
ject to the enforcement actions and 
penalties for the failure to comply with 
the terms of the permit in your juris-
diction except as set forth in § 122.35(b). 

[64 FR 68847, Dec. 8, 1999] 

§ 122.37 Will the small MS4 storm 
water program regulations at 
§§ 122.32 through 122.36 and § 123.35 
of this chapter change in the fu-
ture? 

EPA will evaluate the small MS4 reg-
ulations at §§ 122.32 through 122.36 and 
§ 123.35 of this chapter after December 
10, 2012 and make any necessary revi-
sions. (EPA intends to conduct an en-
hanced research effort and compile a 
comprehensive evaluation of the 
NPDES MS4 storm water program. 
EPA will re-evaluate the regulations 
based on data from the NPDES MS4 
storm water program, from research on 
receiving water impacts from storm 
water, and the effectiveness of best 
management practices (BMPs), as well 
as other relevant information sources.) 

[64 FR 68847, Dec. 8, 1999] 

Subpart C—Permit Conditions 
§ 122.41 Conditions applicable to all 

permits (applicable to State pro-
grams, see § 123.25). 

The following conditions apply to all 
NPDES permits. Additional conditions 
applicable to NPDES permits are in 
§ 122.42. All conditions applicable to 
NPDES permits shall be incorporated 
into the permits either expressly or by 
reference. If incorporated by reference, 
a specific citation to these regulations 
(or the corresponding approved State 
regulations) must be given in the per-
mit. 

(a) Duty to comply. The permittee 
must comply with all conditions of this 
permit. Any permit noncompliance 
constitutes a violation of the Clean 
Water Act and is grounds for enforce-
ment action; for permit termination, 
revocation and reissuance, or modifica-
tion; or denial of a permit renewal ap-
plication. 

(1) The permittee shall comply with 
effluent standards or prohibitions es-
tablished under section 307(a) of the 
Clean Water Act for toxic pollutants 
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