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some or all of the requirements in 
§ 122.34(b) of this chapter. See § 122.34(c) 
of this chapter. Qualifying local, State 
or Tribal program requirements must 
impose, at a minimum, the relevant re-
quirements of § 122.34(b) of this chap-
ter.) 

(g) If you issue a general permit to 
authorize storm water discharges from 
small MS4s, you must make available a 
menu of BMPs to assist regulated 
small MS4s in the design and imple-
mentation of municipal storm water 
management programs to implement 
the minimum measures specified in 
§ 122.34(b) of this chapter. EPA plans to 
develop a menu of BMPs that will 
apply in each State or Tribe that has 
not developed its own menu. Regard-
less of whether a menu of BMPs has 
been developed by EPA, EPA encour-
ages State and Tribal permitting au-
thorities to develop a menu of BMPs 
that is appropriate for local conditions. 
EPA also intends to provide guidance 
on developing BMPs and measurable 
goals and modify, update, and supple-
ment such guidance based on the as-
sessments of the NPDES MS4 storm 
water program and research to be con-
ducted over the next thirteen years. 

(h)(1) You must incorporate any addi-
tional measures necessary to ensure ef-
fective implementation of your State 
or Tribal storm water program for reg-
ulated small MS4s. 

(2) Guidance: EPA recommends con-
sideration of the following: 

(i) You are encouraged to use a gen-
eral permit for regulated small MS4s; 

(ii) To the extent that your State or 
Tribe administers a dedicated funding 
source, you should play an active role 
in providing financial assistance to op-
erators of regulated small MS4s; 

(iii) You should support local pro-
grams by providing technical and pro-
grammatic assistance, conducting re-
search projects, performing watershed 
monitoring, and providing adequate 
legal authority at the local level; 

(iv) You are encouraged to coordinate 
and utilize the data collected under 
several programs including water qual-
ity management programs, TMDL pro-
grams, and water quality monitoring 
programs; 

(v) Where appropriate, you may rec-
ognize existing responsibilities among 

governmental entities for the control 
measures in an NPDES small MS4 per-
mit (see § 122.35(b) of this chapter); and 

(vi) You are encouraged to provide a 
brief (e.g., two page) reporting format 
to facilitate compiling and analyzing 
data from submitted reports under 
§ 122.34(g)(3) of this chapter. EPA in-
tends to develop a model form for this 
purpose. 

[64 FR 68850, Dec. 8, 1999] 

§ 123.36 Establishment of technical 
standards for concentrated animal 
feeding operations. 

If the State has not already estab-
lished technical standards for nutrient 
management that are consistent with 
40 CFR 412.4(c)(2), the Director shall es-
tablish such standards by the date 
specified in § 123.62(e). 

[68 FR 7269, Feb. 12, 2003] 

Subpart C—Transfer of Information 
and Permit Review 

§ 123.41 Sharing of information. 

(a) Any information obtained or used 
in the administration of a State pro-
gram shall be available to EPA upon 
request without restriction. If the in-
formation has been submitted to the 
State under a claim of confidentiality, 
the State must submit that claim to 
EPA when providing information under 
this section. Any information obtained 
from a State and subject to a claim of 
confidentiality will be treated in ac-
cordance with the regulations in 40 
CFR part 2. If EPA obtains from a 
State information that is not claimed 
to be confidential, EPA may make that 
information available to the public 
without further notice. 

(b) EPA shall furnish to States with 
approved programs the information in 
its files not submitted under a claim of 
confidentiality which the State needs 
to implement its approved program. 
EPA shall furnish to States with ap-
proved programs information sub-
mitted to EPA under a claim of con-
fidentiality, which the State needs to 
implement its approved program, sub-
ject to the conditions in 40 CFR part 2. 
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§ 123.42 Receipt and use of Federal in-
formation. 

Upon approving a State permit pro-
gram, EPA will send to the State agen-
cy administering the permit program 
any relevant information which was 
collected by EPA. The Memorandum of 
Agreement under § 123.24 (or, in the 
case of a sewage sludge management 
program, § 501.14 of this chapter) will 
provide for the following, in such man-
ner as the State Director and the Re-
gional Administrator agree: 

(a) Prompt transmission to the State 
Director from the Regional Adminis-
trator of copies of any pending permit 
applications or any other relevant in-
formation collected before the approval 
of the State permit program and not 
already in the possession of the State 
Director. When existing permits are 
transferred to the State Director (e.g., 
for purposes of compliance monitoring, 
enforcement or reissuance), relevant 
information includes support files for 
permit issuance, compliance reports 
and records of enforcement actions. 

(b) Procedures to ensure that the 
State Director will not issue a permit 
on the basis of any application received 
from the Regional Administrator 
which the Regional Administrator 
identifies as incomplete or otherwise 
deficient until the State Director re-
ceives information sufficient to correct 
the deficiency. 

[48 FR 14178, Apr. 1, 1983, as amended at 63 
FR 45122, Aug. 24, 1998] 

§ 123.43 Transmission of information 
to EPA. 

(a) Each State agency administering 
a permit program shall transmit to the 
Regional Administrator copies of per-
mit program forms and any other rel-
evant information to the extent and in 
the manner agreed to by the State Di-
rector and Regional Administrator in 
the Memorandum of Agreement and 
not inconsistent with this part. Pro-
posed permits shall be prepared by 
State agencies unless agreement to the 
contrary has been reached under 
§ 123.44(j). The Memorandum of Agree-
ment shall provide for the following: 

(1) Prompt transmission to the Re-
gional Administrator of a copy of all 
complete permit applications received 
by the State Director, except those for 

which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of permit applications 
for which permit review has been 
waived whenever requested by EPA; 

(2) Prompt transmission to the Re-
gional Administrator of notice of every 
action taken by the State agency re-
lated to the consideration of any per-
mit application or general permit, in-
cluding a copy of each proposed or 
draft permit and any conditions, re-
quirements, or documents which are 
related to the proposed or draft permit 
or which affect the authorization of the 
proposed permit, except those for 
which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of notices for which 
permit review has been waived when-
ever requested by EPA; and 

(3) Transmission to the Regional Ad-
ministrator of a copy of every issued 
permit following issuance, along with 
any and all conditions, requirements, 
or documents which are related to or 
affect the authorization of the permit. 

(b) If the State intends to waive any 
of the permit application requirements 
of § 122.21(j) or (q) of this chapter for a 
specific applicant, the Director must 
submit a written request to the Re-
gional Administrator no less than 210 
days prior to permit expiration. This 
request must include the State’s jus-
tification for granting the waiver. 

(c) The State program shall provide 
for transmission by the State Director 
to EPA of: 

(1) Notices from publicly owned 
treatment works under § 122.42(b) and 
40 CFR part 403, upon request of the 
Regional Administrator; 

(2) A copy of any significant com-
ments presented in writing pursuant to 
the public notice of a draft permit and 
a summary of any significant com-
ments presented at any hearing on any 
draft permit, except those comments 
regarding permits for which permit re-
view has been waived under § 123.24(d) 
and for which EPA has not otherwise 
requested receipt, if: 

(i) The Regional Administrator re-
quests this information; or 

(ii) The proposed permit contains re-
quirements significantly different from 
those contained in the tentative deter-
mination and draft permit; or 
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(iii) Significant comments objecting 
to the tentative determination and 
draft permit have been presented at the 
hearing or in writing pursuant to the 
public notice. 

(d) Any State permit program shall 
keep such records and submit to the 
Administrator such information as the 
Administrator may reasonably require 
to ascertain whether the State pro-
gram complies with the requirements 
of CWA or of this part. 

[48 FR 14178, Apr. 1, 1983, as amended at 60 
FR 33931, June 29, 1995; 64 FR 42470, Aug. 4, 
1999] 

§ 123.44 EPA review of and objections 
to State permits. 

(a)(1) The Memorandum of Agree-
ment shall provide a period of time (up 
to 90 days from receipt of proposed per-
mits) to which the Regional Adminis-
trator may make general comments 
upon, objections to, or recommenda-
tions with respect to proposed permits. 
EPA reserves the right to take 90 days 
to supply specific grounds for objec-
tion, notwithstanding any shorter pe-
riod specified in the Memorandum of 
Agreement, when a general objection is 
filed within the review period specified 
in the Memorandum of Agreement. The 
Regional Administrator shall send a 
copy of any comment, objection or rec-
ommendation to the permit applicant. 

(2) In the case of general permits, 
EPA shall have 90 days from the date 
of receipt of the proposed general per-
mit to comment upon, object to or 
make recommendations with respect to 
the proposed general permit, and is not 
bound by any shorter time limits set 
by the Memorandum of Agreement for 
general comments, objections or rec-
ommendations. 

(b)(1) Within the period of time pro-
vided under the Memorandum of Agree-
ment for making general comments 
upon, objections to or recommenda-
tions with respect to proposed permits, 
the Regional Administrator shall no-
tify the State Director of any objection 
to issuance of a proposed permit (ex-
cept as provided in paragraph (a)(2) of 
this section for proposed general per-
mits). This notification shall set forth 
in writing the general nature of the ob-
jection. 

(2) Within 90 days following receipt of 
a proposed permit to which he or she 
has objected under paragraph (b)(1) of 
this section, or in the case of general 
permits within 90 days after receipt of 
the proposed general permit, the Re-
gional Administrator shall set forth in 
writing and transmit to the State Di-
rector: 

(i) A statement of the reasons for the 
objection (including the section of 
CWA or regulations that support the 
objection), and 

(ii) The actions that must be taken 
by the State Director to eliminate the 
objection (including the effluent limi-
tations and conditions which the per-
mit would include if it were issued by 
the Regional Administrator.) 

NOTE: Paragraphs (a) and (b) of this sec-
tion, in effect, modify any existing agree-
ment between EPA and the State which pro-
vides less than 90 days for EPA to supply the 
specific grounds for an objection. However, 
when an agreement provides for an EPA re-
view period of less than 90 days, EPA must 
file a general objection, in accordance with 
paragraph (b)(1) of this section within the 
time specified in the agreement. This gen-
eral objection must be followed by a specific 
objection within the 90-day period. This 
modification to MOA’s allows EPA to pro-
vide detailed information concerning accept-
able permit conditions, as required by sec-
tion 402(d) of CWA. To avoid possible confu-
sion, MOA’s should be changed to reflect this 
arrangement. 

(c) The Regional Administrator’s ob-
jection to the issuance of a proposed 
permit must be based upon one or more 
of the following grounds: 

(1) The permit fails to apply, or to 
ensure compliance with, any applicable 
requirement of this part; 

NOTE: For example, the Regional Adminis-
trator may object to a permit not requiring 
the achievement of required effluent limita-
tions by applicable statutory deadlines. 

(2) In the case of a proposed permit 
for which notification to the Adminis-
trator is required under section 
402(b)(5) of CWA, the written rec-
ommendations of an affected State 
have not been accepted by the permit-
ting State and the Regional Adminis-
trator finds the reasons for rejecting 
the recommendations are inadequate; 
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(3) The procedures followed in con-
nection with formulation of the pro-
posed permit failed in a material re-
spect to comply with procedures re-
quired by CWA or by regulations there-
under or by the Memorandum of Agree-
ment; 

(4) Any finding made by the State Di-
rector in connection with the proposed 
permit misinterprets CWA or any 
guidelines or regulations under CWA, 
or misapplies them to the facts; 

(5) Any provisions of the proposed 
permit relating to the maintenance of 
records, reporting, monitoring, sam-
pling, or the provision of any other in-
formation by the permittee are inad-
equate, in the judgment of the Re-
gional Administrator, to assure com-
pliance with permit conditions, includ-
ing effluent standards and limitations 
or standards for sewage sludge use and 
disposal required by CWA, by the 
guidelines and regulations issued under 
CWA, or by the proposed permit; 

(6) In the case of any proposed permit 
with respect to which applicable efflu-
ent standards and limitations or stand-
ards for sewage sludge use and disposal 
under sections 301, 302, 306, 307, 318, 403, 
and 405 of CWA have not yet been pro-
mulgated by the Agency, the proposed 
permit, in the judgment of the Re-
gional Administrator, fails to carry out 
the provisions of CWA or of any regula-
tions issued under CWA; the provisions 
of this paragraph apply to determina-
tions made pursuant to § 125.3(c)(2) in 
the absence of applicable guidelines, to 
best management practices under sec-
tion 304(e) of CWA, which must be in-
corporated into permits as require-
ments under section 301, 306, 307, 318, 
403 or 405, and to sewage sludge use and 
disposal requirements developed on a 
case-by-case basis pursuant to section 
405(d) of CWA, as the case may be; 

(7) Issuance of the proposed permit 
would in any other respect be outside 
the requirements of CWA, or regula-
tions issued under CWA. 

(8) The effluent limits of a permit fail 
to satisfy the requirements of 40 CFR 
122.44(d). 

(9) For a permit issued by a Great 
Lakes State or Tribe (as defined in 40 
CFR 132.2), the permit does not satisfy 
the conditions promulgated by the 

State, Tribe, or EPA pursuant to 40 
CFR part 132. 

(d) Prior to notifying the State Di-
rector of an objection based upon any 
of the grounds set forth in paragraph 
(c) of this section, the Regional Admin-
istrator: 

(1) Will consider all data transmitted 
pursuant to § 123.43 (or, in the case of a 
sewage sludge management program, 
§ 501.21 of this chapter); 

(2) May, if the information provided 
is inadequate to determine whether the 
proposed permit meets the guidelines 
and requirements of CWA, request the 
State Director to transmit to the Re-
gional Administrator the complete 
record of the permit proceedings before 
the State, or any portions of the record 
that the Regional Administrator deter-
mines are necessary for review. If this 
request is made within 30 days of re-
ceipt of the State submittal under 
§ 123.43 (or, in the case of a sewage 
sludge management program, § 501.21 of 
this chapter), it will constitute an in-
terim objection to the issuance of the 
permit, and the full period of time 
specified in the Memorandum of Agree-
ment for the Regional Administrator’s 
review will recommence when the Re-
gional Administrator has received such 
record or portions of the record; and 

(3) May, in his or her discretion, and 
to the extent feasible within the period 
of time available under the Memo-
randum of Agreement, afford to inter-
ested persons an opportunity to com-
ment on the basis for the objection; 

(e) Within 90 days of receipt by the 
State Director of an objection by the 
Regional Administrator, the State or 
interstate agency or any interested 
person may request that a public hear-
ing be held by the Regional Adminis-
trator on the objection. A public hear-
ing in accordance with the procedures 
of § 124.12 (c) and (d) of this chapter (or, 
in the case of a sewage sludge manage-
ment program, § 501.15(d)(7) of this 
chapter) will be held, and public notice 
provided in accordance with § 124.10 of 
this chapter, (or, in the case of a sew-
age sludge management program, 
§ 501.15(d)(5) of this chapter), whenever 
requested by the State or the inter-
state agency which proposed the per-
mit or if warranted by significant pub-
lic interest based on requests received. 
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(f) A public hearing held under para-
graph (e) of this section shall be con-
ducted by the Regional Administrator, 
and, at the Regional Administrator’s 
discretion, with the assistance of an 
EPA panel designated by the Regional 
Administrator, in an orderly and expe-
ditious manner. 

(g) Following the public hearing, the 
Regional Administrator shall reaffirm 
the original objection, modify the 
terms of the objection, or withdraw the 
objection, and shall notify the State of 
this decision. 

(h)(1) If no public hearing is held 
under paragraph (e) of this section and 
the State does not resubmit a permit 
revised to meet the Regional Adminis-
trator’s objection within 90 days of re-
ceipt of the objection, the Regional Ad-
ministrator may issue the permit in 
accordance with parts 121, 122 and 124 
of this chapter and any other guide-
lines and requirements of CWA. 

(2) If a public hearing is held under 
paragraph (e) of this section, the Re-
gional Administrator does not with-
draw the objection, and the State does 
not resubmit a permit revised to meet 
the Regional Administrator’s objection 
or modified objection within 30 days of 
the date of the Regional Administra-
tor’s notification under paragraph (g) 
of this section, the Regional Adminis-
trator may issue the permit in accord-
ance with parts 121, 122 and 124 of this 
chapter and any other guidelines and 
requirements of CWA. 

(3) Exclusive authority to issue the 
permit passes to EPA when the times 
set out in this paragraph expire. 

(i) [Reserved] 
(j) The Regional Administrator may 

agree, in the Memorandum of Agree-
ment under § 123.24 (or, in the case of a 
sewage sludge management program, 
§ 501.14 of this chapter), to review draft 
permits rather than proposed permits. 
In such a case, a proposed permit need 
not be prepared by the State and trans-
mitted to the Regional Administrator 
for review in accordance with this sec-
tion unless the State proposes to issue 
a permit which differs from the draft 
permit reviewed by the Regional Ad-
ministrator, the Regional Adminis-

trator has objected to the draft permit, 
or there is significant public comment. 

[48 FR 14178, Apr. 1, 1983, as amended at 54 
FR 18785, May 2, 1989; 54 FR 23896, June 2, 
1989; 60 FR 15386, Mar. 23, 1995; 63 FR 45122, 
Aug. 24, 1998; 65 FR 30910, May 15, 2000] 

§ 123.45 Noncompliance and program 
reporting by the Director. 

The Director shall prepare quarterly, 
semi-annual, and annual reports as de-
tailed below. When the State is the per-
mit-issuing authority, the State Direc-
tor shall submit all reports required 
under this section to the Regional Ad-
ministrator, and the EPA Region in 
turn shall submit the State reports to 
EPA Headquarters. When EPA is the 
permit-issuing authority, the Regional 
Administrator shall submit all reports 
required under this section to EPA 
Headquarters. 

(a) Quarterly reports. The Director 
shall submit quarterly narrative re-
ports for major permittees as follows: 

(1) Format. The report shall use the 
following format: 

(i) Provide a separate list of major 
NPDES permittees which shall be sub-
categorized as non-POTWs, POTWs, 
and Federal permittees. 

(ii) Alphabetize each list by per-
mittee name. When two or more per-
mittees have the same name, the per-
mittee with the lowest permit number 
shall be entered first. 

(iii) For each permittee on the list, 
include the following information in 
the following order: 

(A) The name, location, and permit 
number. 

(B) A brief description and date of 
each instance of noncompliance for 
which paragraph (a)(2) of this section 
requires reporting. Each listing shall 
indicate each specific provision of 
paragraph (a)(2) (e.g., (ii)(A) thru 
(iii)(G)) which describes the reason for 
reporting the violation on the quar-
terly report. 

(C) The date(s), and a brief descrip-
tion of the action(s) taken by the Di-
rector to ensure compliance. 

(D) The status of the instance(s) of 
noncompliance and the date non-
compliance was resolved. 

(E) Any details which tend to explain 
or mitigate the instance(s) of non-
compliance. 
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(2) Instances of noncompliance by major 
dischargers to be reported—(i) General. 
Instances of noncompliance, as defined 
in paragraphs (a)(2)(ii) and (iii) of this 
section, by major dischargers shall be 
reported in successive reports until the 
noncompliance is reported as resolved 
(i.e., the permittee is no longer vio-
lating the permit conditions reported 
as noncompliance in the QNCR). Once 
an instance of noncompliance is re-
ported as resolved in the QNCR, it need 
not appear in subsequent reports. 

(A) All reported violations must be 
listed on the QNCR for the reporting 
period when the violation occurred, 
even if the violation is resolved during 
that reporting period. 

(B) All permittees under current en-
forcement orders (i.e., administrative 
and judicial orders and consent de-
crees) for previous instances of non-
compliance must be listed in the QNCR 
until the orders have been satisfied in 
full and the permittee is in compliance 
with permit conditions. If the per-
mittee is in compliance with the en-
forcement order, but has not achieved 
full compliance with permit condi-
tions, the compliance status shall be 
reported as ‘‘resolved pending,’’ but the 
permittee will continue to be listed on 
the QNCR. 

(ii) Category I noncompliance. The fol-
lowing instances of noncompliance by 
major dischargers are Category I non-
compliance: 

(A) Violations of conditions in en-
forcement orders except compliance 
schedules and reports. 

(B) Violations of compliance schedule 
milestones for starting construction, 
completing construction, and attaining 
final compliance by 90 days or more 
from the date of the milestone speci-
fied in an enforcement order or a per-
mit. 

(C) Violations of permit effluent lim-
its that exceed the Appendix A ‘‘Cri-
teria for Noncompliance Reporting in 
the NPDES Program’’. 

(D) Failure to provide a compliance 
schedule report for final compliance or 
a monitoring report. This applies when 
the permittee has failed to submit a 
final compliance schedule progress re-
port, pretreatment report, or a Dis-
charge Monitoring Report within 30 

days from the due date specified in an 
enforcement order or a permit. 

(iii) Category II noncompliance. Cat-
egory II noncompliance includes viola-
tions of permit conditions which the 
Agency believes to be of substantial 
concern and may not meet the Cat-
egory I criteria. The following are in-
stances of noncompliance which must 
be reported as Category II noncompli-
ance unless the same violation meets 
the criteria for Category I noncompli-
ance: 

(A) (1) Violation of a permit limit; 
(2) An unauthorized bypass; 
(3) An unpermitted discharge; or 
(4) A pass-through of pollutants 

which causes or has the potential to 
cause a water quality problem (e.g., 
fish kills, oil sheens) or health prob-
lems (e.g., beach closings, fishing bans, 
or other restrictions of beneficial uses). 

(B) Failure of an approved POTW to 
implement its approved pretreatment 
program adequately including failure 
to enforce industrial pretreatment re-
quirements on industrial users as re-
quired in the approved program. 

(C) Violations of any compliance 
schedule milestones (except those mile-
stones listed in paragraph (a)(2)(ii)(B) 
of this section) by 90 days or more from 
the date specified in an enforcement 
order or a permit. 

(D) Failure of the permittee to pro-
vide reports (other than those reports 
listed in paragraph (a)(2)(ii)(D) of this 
section) within 30 days from the due 
date specified in an enforcement order 
or a permit. 

(E) Instances when the required re-
ports provided by the permittee are so 
deficient or incomplete as to cause 
misunderstanding by the Director and 
thus impede the review of the status of 
compliance. 

(F) Violations of narrative require-
ments (e.g., requirements to develop 
Spill Prevention Control and Counter-
measure Plans and requirements to im-
plement Best Management Practices), 
which are of substantial concern to the 
regulatory agency. 

(G) Any other violation or group of 
permit violations which the Director or 
Regional Administrator considers to be 
of substantial concern. 

(b) Semi-annual statistical summary re-
port. Summary information shall be 
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provided twice a year on the number of 
major permittees with two or more vio-
lations of the same monthly average 
permit limitation in a six month pe-
riod, including those otherwise re-
ported under paragraph (a) of this sec-
tion. This report shall be submitted at 
the same time, according to the Fed-
eral fiscal year calendar, as the first 
and third quarter QNCRs. 

(c) Annual reports for NPDES—(1) An-
nual noncompliance report. Statistical 
reports shall be submitted by the Di-
rector on nonmajor NPDES permittees 
indicating the total number reviewed, 
the number of noncomplying nonmajor 
permittees, the number of enforcement 
actions, and number of permit modi-
fications extending compliance dead-
lines. The statistical information shall 
be organized to follow the types of non-
compliance listed in paragraph (a) of 
this section. 

(2) A separate list of nonmajor dis-
charges which are one or more years 
behind in construction phases of the 
compliance schedule shall also be sub-
mitted in alphabetical order by name 
and permit number. 

(d) Schedule—(1) For all quarterly re-
ports. On the last working day of May, 
August, November, and February, the 
State Director shall submit to the Re-
gional Administrator information con-
cerning noncompliance with NPDES 
permit requirements by major dis-
chargers in the State in acordance with 
the following schedule. The Regional 
Administrator shall prepare and sub-
mit information for EPA-issued per-
mits to EPA Headquarters in accord-
ance with the same schedule: 

QUARTERS COVERED BY REPORTS ON 
NONCOMPLIANCE BY MAJOR DISCHARGERS: 

[Date for completion of reports] 
January, February, and March ....... 1 May 31 
April, May, and June ...................... 1 August 31 
July, August, and September ......... 1 November 30 
October, November, and Decem-

ber.
1 February 28 

1 Reports must be made available to the public for inspec-
tion and copying on this date. 

(2) For all annual reports. The period 
for annual reports shall be for the cal-
endar year ending December 31, with 
reports completed and available to the 
public no more than 60 days later. 

APPENDIX A TO § 123.45—CRITERIA FOR NON-
COMPLIANCE REPORTING IN THE NPDES PRO-
GRAM 

This appendix describes the criteria for re-
porting violations of NPDES permit effluent 
limits in the quarterly noncompliance report 
(QNCR) as specified under § 123.45(a)(2)(ii)(c). 
Any violation of an NPDES permit is a viola-
tion of the Clean Water Act (CWA) for which 
the permittee is liable. An agency’s decision 
as to what enforcement action, if any, should 
be taken in such cases, will be based on an 
analysis of facts and legal requirements. 

Violations of Permit Effluent Limits 

Cases in which violations of permit efflu-
ent limits must be reported depend upon the 
magnitude and/or frequency of the violation. 
Effluent violations should be evaluated on a 
parameter-by-parameter and outfall-by-out-
fall basis. The criteria for reporting effluent 
violations are as follows: 

a. Reporting Criteria for Violations of 
Monthly Average Permit Limits—Mag-
nitude and Frequency 

Violations of monthly average effluent 
limits which exceed or equal the product of 
the Technical Review Criteria (TRC) times 
the effluent limit, and occur two months in 
a six month period must be reported. TRCs 
are for two groups of pollutants. 
Group I Pollutants—TRC=1.4 
Group II Pollutants—TRC=1.2 

b. Reporting Criteria for Chronic Violations 
of Monthly Average Limits 

Chronic violations must be reported in the 
QNCR if the monthly average permit limits 
are exceeded any four months in a six-month 
period. These criteria apply to all Group I 
and Group II pollutants. 

GROUP I POLLUTANTS—TRC=1.4 

Oxygen Demand 

Biochemical Oxygen Demand 
Chemical Oxygen Demand 
Total Oxygen Demands 
Total Organic Carbon 
Other 

Solids 

Total Suspended Solids (Residues) 
Total Dissolved Solids (Residues) 
Other 

Nutrients 

Inorganic Phosphorus Compounds 
Inorganic Nitrogen Compounds 
Other 

Detergents and Oils 

MBAS 
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NTA 
Oil and Grease 
Other detergents or algicides 

Minerals 

Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 
Sulfur 
Sulfate 
Total Alkalinity 
Total Hardness 
Other Minerals 

Metals 

Aluminum 
Cobalt 
Iron 
Vanadium 

GROUP II POLLUTANTS—TRC=1.2 

METALS (ALL FORMS) 

Other metals not specifically listed under 
Group I 

Inorganic 

Cyanide 
Total Residual Chlorine 

Organics 

All organics are Group II except those spe-
cifically listed under Group I. 

(Approved by the Office of Management and 
Budget under control number 2040–0082) 

[48 FR 14178, Apr. 1, 1983, as amended at 50 
FR 34653, Aug. 26, 1985; 54 FR 18785, May 2, 
1989; 63 FR 45123, Aug. 24, 1998] 

§ 123.46 Individual control strategies. 
(a) Not later than February 4, 1989, 

each State shall submit to the Re-
gional Administrator for review, ap-
proval, and implementation an indi-
vidual control strategy for each point 
source identified by the State pursuant 
to section 304(l)(1)(C) of the Act which 
discharges to a water identified by the 
State pursuant to section 304(l)(1)(B) 
which will produce a reduction in the 
discharge of toxic pollutants from the 
point sources identified under section 
304(l)(1)(C) through the establishment 
of effluent limitations under section 
402 of the CWA and water quality 
standards under section 303(c)(2)(B) of 
the CWA, which reduction is sufficient, 
in combination with existing controls 
on point and nonpoint sources of pollu-

tion, to achieve the applicable water 
quality standard as soon as possible, 
but not later than three years after the 
date of establishment of such strategy. 

(b) The Administrator shall approve 
or disapprove the control strategies 
submitted by any State pursuant to 
paragraph (a) of this section, not later 
than June 4, 1989. If a State fails to 
submit control strategies in accord-
ance with paragraph (a) of this section 
or the Administrator does not approve 
the control strategies submitted by 
such State in accordance with para-
graph (a), then, not later than June 4, 
1990, the Administrator in cooperation 
with such State and after notice and 
opportunity for public comment, shall 
implement the requirements of CWA 
section 304(l)(1) in such State. In the 
implementation of such requirements, 
the Administrator shall, at a min-
imum, consider for listing under CWA 
section 304(l)(1) any navigable waters 
for which any person submits a peti-
tion to the Administrator for listing 
not later than October 1, 1989. 

(c) For the purposes of this section 
the term individual control strategy, 
as set forth in section 304(l) of the 
CWA, means a final NPDES permit 
with supporting documentation show-
ing that effluent limits are consistent 
with an approved wasteload allocation, 
or other documentation which shows 
that applicable water quality standards 
will be met not later than three years 
after the individual control strategy is 
established. Where a State is unable to 
issue a final permit on or before Feb-
ruary 4, 1989, an individual control 
strategy may be a draft permit with an 
attached schedule (provided the State 
meets the schedule for issuing the final 
permit) indicating that the permit will 
be issued on or before February 4, 1990. 
If a point source is subject to section 
304(l)(1)(C) of the CWA and is also sub-
ject to an on-site response action under 
sections 104 or 106 of the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980 
(CERCLA), (42 U.S.C. 9601 et seq.), an 
individual control strategy may be the 
decision document (which incorporates 
the applicable or relevant and appro-
priate requirements under the CWA) 
prepared under sections 104 or 106 of 
CERCLA to address the release or 
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threatened release of hazardous sub-
stances to the environment. 

(d) A petition submitted pursuant to 
section 304(l)(3) of the CWA must be 
submitted to the appropriate Regional 
Administrator. Petitions must identify 
a waterbody in sufficient detail so that 
EPA is able to determine the location 
and boundaries of the waterbody. The 
petition must also identify the list or 
lists for which the waterbody qualifies, 
and the petition must explain why the 
waterbody satisfies the criteria for list-
ing under CWA section 304(l) and 40 
CFR 130.10(d)(6). 

(e) If the Regional Administrator dis-
approves one or more individual con-
trol strategies, or if a State fails to 
provide adequate public notice and an 
opportunity to comment on the ICSs, 
then, not later than June 4, 1989, the 
Regional Administrator shall give a 
notice of approval or disapproval of the 
individual control strategies submitted 
by each State pursuant to this section 
as follows: 

(1) The notice of approval or dis-
approval given under this paragraph 
shall include the following: 

(i) The name and address of the EPA 
office that reviews the State’s submit-
tals. 

(ii) A brief description of the section 
304(l) process. 

(iii) A list of ICSs disapproved under 
this section and a finding that the ICSs 
will not meet all applicable review cri-
teria under this section and section 
304(l) of the CWA. 

(iv) If the Regional Administrator de-
termines that a State did not provide 
adequate public notice and an oppor-
tunity to comment on the waters, 
point sources, or ICSs prepared pursu-
ant to section 304(l), or if the Regional 
Administrator chooses to exercise his 
or her discretion, a list of the ICSs ap-
proved under this section, and a finding 
that the ICSs satisfy all applicable re-
view criteria. 

(v) The location where interested per-
sons may examine EPA’s records of ap-
proval and disapproval. 

(vi) The name, address, and telephone 
number of the person at the Regional 
Office from whom interested persons 
may obtain more information. 

(vii) Notice that written petitions or 
comments are due within 120 days. 

(2) The Regional Administrator shall 
provide the notice of approval or dis-
approval given under this paragraph to 
the appropriate State Director. The 
Regional Administrator shall publish a 
notice of availability, in a daily or 
weekly newspaper with State-wide cir-
culation or in the FEDERAL REGISTER, 
for the notice of approval or dis-
approval. The Regional Administrator 
shall also provide written notice to 
each discharger identified under sec-
tion 304(l)(1)(C), that EPA has listed 
the discharger under section 
304(l)(1)(C). 

(3) As soon as practicable but not 
later than June 4, 1990, the Regional 
Offices shall issue a response to peti-
tions or comments received under sec-
tion 304(l). The response to comments 
shall be given in the same manner as 
the notice described in paragraph (e) of 
this section except for the following 
changes: 

(i) The lists of ICSs reflecting any 
changes made pursuant to comments 
or petitions received. 

(ii) A brief description of the subse-
quent steps in the section 304(l) proc-
ess. 

(f) EPA shall review, and approve or 
disapprove, the individual control 
strategies prepared under section 304(l) 
of the CWA, using the applicable cri-
teria set forth in section 304(l) of the 
CWA, and in 40 CFR part 122, including 
§ 122.44(d). At any time after the Re-
gional Administrator disapproves an 
ICS (or conditionally aproves a draft 
permit as an ICS), the Regional Office 
may submit a written notification to 
the State that the Regional Office in-
tends to issue the ICS. Upon mailing 
the notification, and notwithstanding 
any other regulation, exclusive author-
ity to issue the permit passes to EPA. 

[54 FR 256, Jan. 4, 1989, as amended at 54 FR 
23896, June 2, 1989; 57 FR 33049, July 24, 1992] 

Subpart D—Program Approval, 
Revision, and Withdrawal 

§ 123.61 Approval process. 

(a) After determining that a State 
program submission is complete, EPA 
shall publish notice of the State’s ap-
plication in the FEDERAL REGISTER, 
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