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(e) Analysis of the location where 
pollutants are sought to be discharged, 
including the biological community 
and the physical description of the dis-
charge facility; 

(f) Evaluation of available alter-
natives to the discharge of the pollut-
ants including an evaluation of the 
possibility of land-based disposal or 
disposal in an approved ocean dumping 
site. 

Subpart N—Requirements Appli-
cable to Cooling Water Intake 
Structures for New Offshore Oil 
and Gas Extraction Facilities 
Under Section 316(b) of the 
Act 

SOURCE: 71 FR 35040, June 16, 2006, unless 
otherwise noted. 

§ 125.130 What are the purpose and 
scope of this subpart? 

(a) This subpart establishes require-
ments that apply to the location, de-
sign, construction, and capacity of 
cooling water intake structures at new 
offshore oil and gas extraction facili-
ties. The purpose of these requirements 
is to establish the best technology 
available for minimizing adverse envi-
ronmental impact associated with the 
use of cooling water intake structures 
at these facilities. These requirements 
are implemented through National Pol-
lutant Discharge Elimination System 
(NPDES) permits issued under section 
402 of the Clean Water Act (CWA). 

(b) This subpart implements section 
316(b) of the CWA for new offshore oil 
and gas extraction facilities. Section 
316(b) of the CWA provides that any 
standard established pursuant to sec-
tions 301 or 306 of the CWA and applica-
ble to a point source shall require that 
the location, design, construction, and 
capacity of cooling water intake struc-
tures reflect the best technology avail-
able for minimizing adverse environ-
mental impact. 

(c) New offshore oil and gas extrac-
tion facilities that do not meet the 
threshold requirements regarding 
amount of water withdrawn or percent-
age of water withdrawn for cooling 
water purposes in § 125.131(a) must meet 
requirements determined by the Direc-

tor on a case-by-case, best professional 
judgement (BPJ) basis. 

(d) Nothing in this subpart shall be 
construed to preclude or deny the right 
of any State or political subdivision of 
a State or any interstate agency under 
section 510 of the CWA to adopt or en-
force any requirement with respect to 
control or abatement of pollution that 
is more stringent than those required 
by Federal law. 

§ 125.131 Who is subject to this sub-
part? 

(a) This subpart applies to a new off-
shore oil and gas extraction facility if 
it meets all of the following criteria: 

(1) It is a point source that uses or 
proposes to use a cooling water intake 
structure; 

(2) It has at least one cooling water 
intake structure that uses at least 25 
percent of the water it withdraws for 
cooling purposes as specified in para-
graph (c) of this section; and 

(3) It has a design intake flow greater 
than two (2) million gallons per day 
(MGD). 

(b) Use of a cooling water intake 
structure includes obtaining cooling 
water by any sort of contract or ar-
rangement with an independent sup-
plier (or multiple suppliers) of cooling 
water if the supplier or suppliers with-
draw(s) water from waters of the 
United States. Use of cooling water 
does not include obtaining cooling 
water from a public water system or 
the use of treated effluent that other-
wise would be discharged to a water of 
the U.S. 

(c) The threshold requirement that at 
least 25 percent of water withdrawn be 
used for cooling purposes must be 
measured on an average monthly basis. 
A new offshore oil and gas extraction 
facility meets the 25 percent cooling 
water threshold if, based on the new fa-
cility’s design, any monthly average 
over a year for the percentage of cool-
ing water withdrawn is expected to 
equal or exceed 25 percent of the total 
water withdrawn. 

(d) Neither this subpart nor Subpart I 
of this part applies to seafood proc-
essing vessels or offshore liquefied nat-
ural gas import terminals that are new 
facilities as defined in 40 CFR 125.83. 
Seafood processing vessels and offshore 
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liquefied natural gas import terminals 
must meet requirements established by 
the Director on a case-by-case, best 
professional judgment (BPJ) basis. 

§ 125.132 When must I comply with 
this subpart? 

You must comply with this subpart 
when an NPDES permit containing re-
quirements consistent with this sub-
part is issued to you. 

§ 125.133 What special definitions 
apply to this subpart? 

In addition to the definitions set 
forth at 40 CFR 125.83, the following 
special definitions apply to this sub-
part: 

Cooling water means water used for 
contact or noncontact cooling, includ-
ing water used for equipment cooling, 
evaporative cooling tower makeup, and 
dilution of effluent heat content. The 
intended use of the cooling water is to 
absorb waste heat rejected from the 
process or processes used, or from aux-
iliary operations on the facility’s 
premises. Cooling water that is used in 
another industrial process either before 
or after it is used for cooling is consid-
ered process water rather than cooling 
water for the purposes of calculating 
the percentage of a new offshore oil 
and gas extraction facility’s intake 
flow that is used for cooling purposes 
in § 125.131(c). 

Fixed facility means a bottom founded 
offshore oil and gas extraction facility 
permanently attached to the seabed or 
subsoil of the outer continental shelf 
(e.g., platforms, guyed towers, articu-
lated gravity platforms) or a buoyant 
facility securely and substantially 
moored so that it cannot be moved 
without a special effort (e.g., tension 
leg platforms, permanently moored 
semi-submersibles) and which is not in-
tended to be moved during the produc-
tion life of the well. This definition 
does not include mobile offshore drill-
ing units (MODUs) (e.g., drill ships, 
temporarily moored semi-submersibles, 
jack-ups, submersibles, tender-assisted 
rigs, and drill barges). 

Minimum ambient source water surface 
elevation means the mean low tidal 
water level for estuaries or oceans. The 
mean low tidal water level is the aver-

age height of the low water over at 
least 19 years. 

New offshore oil and gas extraction fa-
cility means any building, structure, fa-
cility, or installation that: meets the 
definition of a ‘‘new facility’’ at 40 CFR 
125.83; and is regulated by the Offshore 
or Coastal Subcategories of the Oil and 
Gas Extraction Point Source Category 
Effluent Guidelines in 40 CFR 435.10 or 
40 CFR 435.40; but only if it commences 
construction after July 17, 2006. 

Offshore liquefied natural gas (LNG) 
import terminal means any facility lo-
cated in waters defined in 40 CFR 435.10 
or 40 CFR 435.40 that liquefies, re- 
gasifies, transfers, or stores liquefied 
natural gas. 

Sea chest means the underwater com-
partment or cavity within the facility 
or vessel hull or pontoon through 
which sea water is drawn in (for cool-
ing and other purposes) or discharged. 

Seafood processing vessel means any 
offshore or nearshore, floating, mobile, 
facility engaged in the processing of 
fresh, frozen, canned, smoked, salted or 
pickled seafood, seafood paste, mince, 
or meal. 

§ 125.134 As an owner or operator of a 
new offshore oil and gas extraction 
facility, what must I do to comply 
with this subpart? 

(a)(1) The owner or operator of a new 
offshore oil and gas extraction facility 
must comply with: 

(i) Track I in paragraph (b) or Track 
II in paragraph (c) of this section, if it 
is a fixed facility; or 

(ii) Track I in paragraph (b) of this 
section, if it is not a fixed facility. 

(2) In addition to meeting the re-
quirements in paragraph (b) or (c) of 
this section, the owner or operator of a 
new offshore oil and gas extraction fa-
cility may be required to comply with 
paragraph (d) of this section. 

(b) Track I requirements for new off-
shore oil and gas extraction facilities. 
(1)(i) New offshore oil and gas extrac-
tion facilities that do not employ sea 
chests as cooling water intake struc-
tures and are fixed facilities must com-
ply with all of the requirements in 
paragraphs (b)(2) through (8) of this 
section. 

(ii) New offshore oil and gas extrac-
tion facilities that employ sea chests 
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as cooling water intake structures and 
are fixed facilities must comply with 
the requirements in paragraphs (b)(2), 
(3), (4), (6), (7), and (8) of this section. 

(iii) New offshore oil and gas extrac-
tion facilities that are not fixed facili-
ties must comply with the require-
ments in paragraphs (b)(2), (4), (6), (7), 
and (8) of this section. 

(2) You must design and construct 
each cooling water intake structure at 
your facility to a maximum through- 
screen design intakevelocityof 0.5 ft/s; 

(3) For cooling water intake struc-
tures located in an estuary or tidal 
river, the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level; 

(4) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing impingement mortality of fish 
and shellfish if the Director determines 
that: 

(i) There are threatened or endan-
gered or otherwise protected federal, 
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(ii) Based on information submitted 
by any fishery management agency(ies) 
or other relevant information, there 
are migratory and/or sport or commer-
cial species of impingement concern to 
the Director that pass through the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(iii) Based on information submitted 
by any fishery management agency(ies) 
or other relevant information, that the 
proposed facility, after meeting the 
technology-based performance require-
ments in paragraphs (b)(2) and (5) of 
this section, would still contribute un-
acceptable stress to the protected spe-
cies, critical habitat of those species, 
or species of concern; 

(5) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing entrainment of entrainable life 
stages of fish and shellfish; 

(6) You must submit the applicable 
application information required in 40 
CFR 122.21(r) and § 125.136(b). If you are 
a fixed facility you must submit the in-
formation required in 40 CFR 
122.21(r)(2) (except (r)(2)(iv)), (3), and (4) 
and § 125.136(b) of this subpart as part of 
your application. If you are a not a 
fixed facility, you must only submit 
the information required in 40 CFR 
122.21(r)(2)(iv), (r)(3) (except (r)(3)(ii)) 
and § 125.136(b) as part of your applica-
tion. 

(7) You must implement the moni-
toring requirements specified in 
§ 125.137; and 

(8) You must implement the record-
keeping requirements specified in 
§ 125.138. 

(c) Track II requirements for new off-
shore oil and gas extraction facilities. The 
owner or operator of a new offshore oil 
and gas extraction facility that is a 
fixed facility and chooses to comply 
under Track II must comply with the 
following requirements: 

(1) You must demonstrate to the Di-
rector that the technologies employed 
will reduce the level of adverse envi-
ronmental impact from your cooling 
water intake structures to a com-
parable level to that which you would 
achieve were you to implement the ap-
plicable requirements of paragraph 
(b)(2) and, if your facility is a fixed fa-
cility without a sea chest, also para-
graph (b)(5) of this section. This dem-
onstration must include a showing that 
the impacts to fish and shellfish, in-
cluding important forage and predator 
species, will be comparable to those 
which would result if you were to im-
plement the requirements of paragraph 
(b)(2) and, if your facility is a fixed fa-
cility without a sea chest, also para-
graph (b)(5) of this section. In identi-
fying such species, the Director may 
consider information provided by any 
fishery management agency(ies) along 
with data and information from other 
sources; 

(2) For cooling water intake struc-
tures located in an estuary or tidal 
river, the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
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distance of one tidal excursion at the 
mean low water level; 

(3) You must submit the applicable 
information required in 40 CFR 
122.21(r)(2) (except (r)(2)(iv)), (3) and (4) 
and § 125.136(c); 

(4) You must implement the moni-
toring requirements specified in 
§ 125.137; 

(5) You must implement the record- 
keeping requirements specified in 
§ 125.138. 

(d) You must comply with any more 
stringent requirements relating to the 
location, design, construction, and ca-
pacity of a cooling water intake struc-
ture or monitoring requirements at a 
new offshore oil and gas extraction fa-
cility that the Director deems are rea-
sonably necessary to comply with any 
provision of federal or state law, in-
cluding compliance with applicable 
state water quality standards (includ-
ing designated uses, criteria, and 
antidegradation requirements). 

§ 125.135 May alternative require-
ments be authorized? 

(a) Any interested person may re-
quest that alternative requirements 
less stringent than those specified in 
§ 125.134(a) through (d) be imposed in 
the permit. The Director may establish 
alternative requirements less stringent 
than the requirements of § 125.134(a) 
through (d) only if: 

(1) There is an applicable require-
ment under § 125.134(a) through (d); 

(2) The Director determines that data 
specific to the facility indicate that 
compliance with the requirement at 
issue would result in compliance costs 
wholly out of proportion to the costs 
EPA considered in establishing the re-
quirement at issue or would result in 
significant adverse impacts on local 
water resources other than impinge-
ment or entrainment, or significant ad-
verse impacts on energy markets; 

(3) The alternative requirement re-
quested is no less stringent than justi-
fied by the wholly out of proportion 
cost or the significant adverse impacts 
on local water resources other than im-
pingement or entrainment, or signifi-
cant adverse impacts on energy mar-
kets; and 

(4) The alternative requirement will 
ensure compliance with other applica-

ble provisions of the Clean Water Act 
and any applicable requirement of fed-
eral or state law. 

(b) The burden is on the person re-
questing the alternative requirement 
to demonstrate that alternative re-
quirements should be authorized. 

§ 125.136 As an owner or operator of a 
new offshore oil and gas extraction 
facility, what must I collect and 
submit when I apply for my new or 
reissued NPDES permit? 

(a)(1) As an owner or operator of a 
new offshore oil and gas extraction fa-
cility, you must submit to the Director 
a statement that you intend to comply 
with either: 

(i) The Track I requirements for new 
offshore oil and gas extraction facili-
ties in § 125.134(b); or 

(ii) If you are a fixed facility, you 
may choose to comply with the Track 
II requirements in § 125.134(c). 

(2) You must also submit the applica-
tion information required by 40 CFR 
122.21(r) and the information required 
in either paragraph (b) of this section 
for Track I or, if you are a fixed facil-
ity that chooses to comply under 
Track II, paragraph (c) of this section 
when you apply for a new or reissued 
NPDES permit in accordance with 40 
CFR 122.21. 

(b) Track I application requirements. 
To demonstrate compliance with Track 
I requirements in § 125.134(b), you must 
collect and submit to the Director the 
information in paragraphs (b)(1) 
through (3) of this section. 

(1) Velocity information. You must 
submit the following information to 
the Director to demonstrate that you 
are complying with the requirement to 
meet a maximum through-screen de-
sign intake velocity of no 
more than0.5 ft/s at each cooling water 
intake structure as required in 
§ 125.134(b)(2): 

(i) A narrative description of the de-
sign, structure, equipment, and oper-
ation used to meet the velocity re-
quirement; and 

(ii) Design calculations showing that 
the velocity requirement will be met at 
minimum ambient source water sur-
face elevations (based on best profes-
sional judgment using available 
hydrological data) and maximum head 
loss across the screens or other device. 
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(2) Source waterbody flow information. 
If you are a fixed facility and your 
cooling water intake structure is lo-
cated in an estuary or tidal river, you 
must provide the mean low water tidal 
excursion distance and any supporting 
documentation and engineering cal-
culations to show that your cooling 
water intake structure facility meets 
the flow requirements in § 125.134(b)(3). 

(3) Design and Construction Technology 
Plan. To comply with § 125.134(b)(4) and/ 
or (5), if applicable, you must submit to 
the Director the following information 
in a Design and Construction Tech-
nology Plan: 

(i) If the Director determines that ad-
ditional impingement requirements 
should be included in your permit: 

(A) Information to demonstrate 
whether or not you meet the criteria in 
§ 125.134(b)(4); 

(B) Delineation of the hydraulic zone 
of influence for your cooling water in-
take structure; 

(ii) New offshore oil and gas extrac-
tion facilities required to install design 
and construction technologies and/or 
operational measures must develop a 
plan explaining the technologies and 
measures you have selected. (Examples 
of appropriate technologies include, 
but are not limited to, increased open-
ing to cooling water intake structure 
to decrease design intake velocity, 
wedgewire screens, fixed screens, veloc-
ity caps, location of cooling water in-
take opening in waterbody, etc. Exam-
ples of appropriate operational meas-
ures include, but are not limited to, 
seasonal shutdowns or reductions in 
flow, continuous operations of screens, 
etc.) The plan must contain the fol-
lowing information, if applicable: 

(A) A narrative description of the de-
sign and operation of the design and 
construction technologies, including 
fish-handling and return systems, that 
you will use to maximize the survival 
of those species expected to be most 
susceptible to impingement. Provide 
species-specific information that dem-
onstrates the efficacy of the tech-
nology; 

(B) To demonstrate compliance with 
§ 125.134(b)(5), if applicable, a narrative 
description of the design and operation 
of the design and construction tech-
nologies that you will use to minimize 

entrainment of those species expected 
to be the most susceptible to entrain-
ment. Provide species-specific informa-
tion that demonstrates the efficacy of 
the technology; and 

(C) Design calculations, drawings, 
and estimates to support the descrip-
tions provided in paragraphs 
(b)(3)(ii)(A) and (B) of this section. 

(c) Application requirements for Track 
II. If you are a fixed facility and have 
chosen to comply with the require-
ments of Track II in § 125.134(c) you 
must collect and submit the following 
information: 

(1) Source waterbody flow information. 
If your cooling water intake structure 
is located in an estuary or tidal river, 
you must provide the mean low water 
tidal excursion distance and any sup-
porting documentation and engineering 
calculations to show that your cooling 
water intake structure facility meets 
the flow requirements in § 125.134(c)(2); 

(2) Track II Comprehensive Demonstra-
tion Study. You must perform and sub-
mit the results of a Comprehensive 
Demonstration Study (Study). This in-
formation is required to characterize 
the source water baseline in the vicin-
ity of the cooling water intake struc-
ture(s), characterize operation of the 
cooling water intake(s), and to confirm 
that the technology(ies) proposed and/ 
or implemented at your cooling water 
intake structure reduce the impacts to 
fish and shellfish to levels comparable 
to those you would achieve were you to 
implement the applicable requirements 
in § 125.134(b). 

(i) To meet the ‘‘comparable level’’ 
requirement, you must demonstrate 
that: 

(A) You have reduced impingement 
mortality of all life stages of fish and 
shellfish to 90 percent or greater of the 
reduction that would be achieved 
through the applicable requirements in 
§ 125.134(b)(2); and 

(B) If you are a facility without sea 
chests, you have minimized entrain-
ment of entrainable life stages of fish 
and shellfish to 90 percent or greater of 
the reduction that would have been 
achieved through the applicable re-
quirements in § 125.134(b)(5); 
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(ii) You must develop and submit a 
plan to the Director containing a pro-
posal for how information will be col-
lected to support the study. The plan 
must include: 

(A) A description of the proposed and/ 
or implemented technology(ies) to be 
evaluated in the Study; 

(B) A list and description of any his-
torical studies characterizing the phys-
ical and biological conditions in the vi-
cinity of the proposed or actual intakes 
and their relevancy to the proposed 
Study. If you propose to rely on exist-
ing source water body data, it must be 
no more than 5 years old, you must 
demonstrate that the existing data are 
sufficient to develop a scientifically 
valid estimate of potential impinge-
ment mortality and (if applicable) en-
trainment impacts, and provide docu-
mentation showing that the data were 
collected using appropriate quality as-
surance/quality control procedures; 

(C) Any public participation or con-
sultation with Federal or State agen-
cies undertaken in developing the plan; 
and 

(D) A sampling plan for data that 
will be collected using actual field 
studies in the source water body. The 
sampling plan must document all 
methods and quality assurance proce-
dures for sampling and data analysis. 
The sampling and data analysis meth-
ods you propose must be appropriate 
for a quantitative survey and based on 
consideration of methods used in other 
studies performed in the source water 
body. The sampling plan must include 
a description of the study area (includ-
ing the area of influence of the cooling 
water intake structure and at least 100 
meters beyond); taxonomic identifica-
tion of the sampled or evaluated bio-
logical assemblages (including all life 
stages of fish and shellfish); and sam-
pling and data analysis methods; and 

(iii) You must submit documentation 
of the results of the Study to the Di-
rector. Documentation of the results of 
the Study must include: 

(A) Source Water Biological Study. The 
Source Water Biological Study must 
include: 

(1) A taxonomic identification and 
characterization of aquatic biological 
resources including: A summary of his-
torical and contemporary aquatic bio-

logical resources; determination and 
description of the target populations of 
concern (those species of fish and shell-
fish and all life stages that are most 
susceptible to impingement and en-
trainment); and a description of the 
abundance and temporal/spatial char-
acterization of the target populations 
based on the collection of multiple 
years of data to capture the seasonal 
and daily activities (e.g., spawning, 
feeding and water column migration) 
of all life stages of fish and shellfish 
found in the vicinity of the cooling 
water intake structure; 

(2) An identification of all threatened 
or endangered species that might be 
susceptible to impingement and en-
trainment by the proposed cooling 
water intake structure(s); and 

(3) A description of additional chem-
ical, water quality, and other anthro-
pogenic stresses on the source 
waterbody. 

(B) Evaluation of potential cooling 
water intake structure effects. This eval-
uation must include: 

(1) Calculations of the reduction in 
impingement mortality and, (if appli-
cable), entrainment of all life stages of 
fish and shellfish that would need to be 
achieved by the technologies you have 
selected to implement to meet require-
ments under Track II. To do this, you 
must determine the reduction in im-
pingement mortality and entrainment 
that would be achieved by imple-
menting the requirements of 
§ 125.134(b)(2) and, for facilities without 
sea chests, § 125.134(b)(5) of Track I at 
your site. 

(2) An engineering estimate of effi-
cacy for the proposed and/or imple-
mented technologies used to minimize 
impingement mortality and (if applica-
ble) entrainment of all life stages of 
fish and shellfish and maximize sur-
vival of impinged life stages of fish and 
shellfish. You must demonstrate that 
the technologies reduce impingement 
mortality and (if applicable) entrain-
ment of all life stages of fish and shell-
fish to a comparable level to that 
which you would achieve were you to 
implement the requirements in 
§ 125.134(b)(2) and, for facilities without 
sea chests, § 125.134(b)(5) of Track I. The 
efficacy projection must include a site- 
specific evaluation of technology(ies) 
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suitability for reducing impingement 
mortality and (if applicable) entrain-
ment based on the results of the Source 
Water Biological Study in paragraph 
(c)(2)(iii)(A) of this section. Efficacy es-
timates may be determined based on 
case studies that have been conducted 
in the vicinity of the cooling water in-
take structure and/or site-specific 
technology prototype studies. 

(C) Verification monitoring plan. You 
must include in the Study a plan to 
conduct, at a minimum, two years of 
monitoring to verify the full-scale per-
formance of the proposed or imple-
mented technologies and/or operational 
measures. The verification study must 
begin at the start of operations of the 
cooling water intake structure and 
continue for a sufficient period of time 
to demonstrate that the facility is re-
ducing the level of impingement mor-
tality and (if applicable) entrainment 
to the level documented in paragraph 
(c)(2)(iii)(B) of this section. The plan 
must describe the frequency of moni-
toring and the parameters to be mon-
itored. The Director will use the 
verification monitoring to confirm 
that you are meeting the level of im-
pingement mortality and entrainment 
reduction required in § 125.134(c), and 
that the operation of the technology 
has been optimized. 

§ 125.137 As an owner or operator of a 
new offshore oil and gas extraction 
facility, must I perform monitoring? 

As an owner or operator of a new off-
shore oil and gas extraction facility, 
you will be required to perform moni-
toring to demonstrate your compliance 
with the requirements specified in 
§ 125.134 or alternative requirements 
under § 125.135. 

(a) Biological monitoring. (1)(i) Fixed 
facilities without sea chests that 
choose to comply with the Track I re-
quirements in § 125.134(b)(1)(i) must 
monitor for entrainment. These facili-
ties are not required to monitor for im-
pingement, unless the Director deter-
mines that the information would be 
necessary to evaluate the need for or 
compliance with additional require-
ments in accordance with § 125.134(b)(4) 
or more stringent requirements in ac-
cordance with § 125.134(d). 

(ii) Fixed facilities with sea chests 
that choose to comply with Track I re-
quirements are not required to perform 
biological monitoring unless the Direc-
tor determines that the information 
would be necessary to evaluate the 
need for or compliance with additional 
requirements in accordance with 
§ 125.134(b)(4) or more stringent require-
ments in accordance with § 125.134(d). 

(iii) Facilities that are not fixed fa-
cilities are not required to perform bio-
logical monitoring unless the Director 
determines that the information would 
be necessary to evaluate the need for 
or compliance with additional require-
ments in accordance with § 125.134(b)(4) 
or more stringent requirements in ac-
cordance with § 125.134(d). 

(iv) Fixed facilities with sea chests 
that choose to comply with Track II 
requirements in accordance with 
§ 125.134(c), must monitor for impinge-
ment only. Fixed facilities without sea 
chests that choose to comply with 
Track II requirements, must monitor 
for both impingement and entrain-
ment. 

(2) Monitoring must characterize the 
impingement rates and (if applicable) 
entrainment rates) of commercial, rec-
reational, and forage base fish and 
shellfish species identified in the 
Source Water Baseline Biological Char-
acterization data required by 40 CFR 
122.21(r)(4), identified in the Com-
prehensive Demonstration Study re-
quired by § 125.136(c)(2), or as specified 
by the Director. 

(3) The monitoring methods used 
must be consistent with those used for 
the Source Water Baseline Biological 
Characterization data required in 40 
CFR 122.21(r)(4), those used by the 
Comprehensive Demonstration Study 
required by § 125.136(c)(2), or as speci-
fied by the Director. You must follow 
the monitoring frequencies identified 
below for at least two (2) years after 
the initial permit issuance. After that 
time, the Director may approve a re-
quest for less frequent sampling in the 
remaining years of the permit term 
and when the permit is reissued, if sup-
porting data show that less frequent 
monitoring would still allow for the de-
tection of any seasonal variations in 
the species and numbers of individuals 
that are impinged or entrained. 
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(4) Impingement sampling. You must 
collect samples to monitor impinge-
ment rates (simple enumeration) for 
each species over a 24-hour period and 
no less than once per month when the 
cooling water intake structure is in op-
eration. 

(5) Entrainment sampling. If your facil-
ity is subject to the requirements of 
§ 125.134(b)(1)(i), or if your facility is 
subject to § 125.134(c) and is a fixed fa-
cility without a sea chest, you must 
collect samples to monitor entrain-
ment rates (simple enumeration) for 
each species over a 24-hour period and 
no less than biweekly during the pri-
mary period of reproduction, larval re-
cruitment, and peak abundance identi-
fied during the Source Water Baseline 
Biological Characterization required 
by 40 CFR 122.21(r)(4) or the Com-
prehensive Demonstration Study re-
quired in § 125.136(c)(2). You must col-
lect samples only when the cooling 
water intake structure is in operation. 

(b) Velocity monitoring. If your facility 
uses a surface intake screen systems, 
you must monitor head loss across the 
screens and correlate the measured 
value with the design intake velocity. 
The head loss across the intake screen 
must be measured at the minimum am-
bient source water surface elevation 
(best professional judgment based on 
available hydrological data). The max-
imum head loss across the screen for 
each cooling water intake structure 
must be used to determine compliance 
with the velocity requirement in 
§ 125.134(b)(2). If your facility uses de-
vices other than surface intake 
screens, you must monitor velocity at 
the point of entry through the device. 
You must monitor head loss or velocity 
during initial facility startup, and 
thereafter, at the frequency specified 
in your NPDES permit, but no less 
than once per quarter. 

(c) Visual or remote inspections. You 
must either conduct visual inspections 
or employ remote monitoring devices 
during the period the cooling water in-
take structure is in operation. You 
must conduct visual inspections at 
least weekly to ensure that any design 
and construction technologies required 
in § 125.134(b)(4), (b)(5), (c), and/or (d) 
are maintained and operated to ensure 
that they will continue to function as 

designed. Alternatively, you must in-
spect via remote monitoring devices to 
ensure that the impingement and en-
trainment technologies are functioning 
as designed. 

§ 125.138 As an owner or operator of a 
new offshore oil and gas extraction 
facility, must I keep records and re-
port? 

As an owner or operator of a new off-
shore oil and gas extraction facility 
you are required to keep records and 
report information and data to the Di-
rector as follows: 

(a) You must keep records of all the 
data used to complete the permit appli-
cation and show compliance with the 
requirements, any supplemental infor-
mation developed under § 125.136, and 
any compliance monitoring data sub-
mitted under § 125.137, for a period of at 
least three (3) years from the date of 
permit issuance. The Director may re-
quire that these records be kept for a 
longer period. 

(b) You must provide the following to 
the Director in a yearly status report: 

(1) For fixed facilities, biological 
monitoring records for each cooling 
water intake structure as required by 
§ 125.137(a); 

(2) Velocity and head loss monitoring 
records for each cooling water intake 
structure as required by § 125.137(b); 
and 

(3) Records of visual or remote in-
spections as required in § 125.137(c). 

§ 125.139 As the Director, what must I 
do to comply with the requirements 
of this subpart? 

(a) Permit application. As the Direc-
tor, you must review materials sub-
mitted by the applicant under 40 CFR 
122.21(r), § 125.135, and § 125.136 at the 
time of the initial permit application 
and before each permit renewal or 
reissuance. 

(1) After receiving the initial permit 
application from the owner or operator 
of a new offshore oil and gas extraction 
facility, the Director must determine 
applicable standards in § 125.134 or 
§ 125.135 to apply to the new offshore oil 
and gas extraction facility. In addition, 
the Director must review materials to 
determine compliance with the appli-
cable standards. 
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(2) For each subsequent permit re-
newal, the Director must review the 
application materials and monitoring 
data to determine whether require-
ments, or additional requirements, for 
design and construction technologies 
or operational measures should be in-
cluded in the permit. 

(3) For Track II facilities, the Direc-
tor may review the information collec-
tion proposal plan required by 
§ 125.136(c)(2)(ii). The facility may ini-
tiate sampling and data collection ac-
tivities prior to receiving comment 
from the Director. 

(b) Permitting requirements. Section 
316(b) requirements are implemented 
for a facility through an NPDES per-
mit. As the Director, you must deter-
mine, based on the information sub-
mitted by the new offshore oil and gas 
extraction facility in its permit appli-
cation, the appropriate requirements 
and conditions to include in the permit 
based on the track (Track I or Track 
II), or alternative requirements in ac-
cordance with § 125.135, the new off-
shore oil and gas extraction facility 
has chosen to comply with. The fol-
lowing requirements must be included 
in each permit: 

(1) Cooling water intake structure re-
quirements. At a minimum, the permit 
conditions must include the perform-
ance standards that implement the ap-
plicable requirements of § 125.134(b)(2), 
(3), (4) and (5); § 125.134(c)(1) and (2); or 
§ 125.135. 

(i) For a facility that chooses Track 
I, you must review the Design and Con-
struction Technology Plan required in 
§ 125.136(b)(3) to evaluate the suitability 
and feasibility of the technology pro-
posed to minimize impingement mor-
tality and (if applicable) entrainment 
of all life stages of fish and shellfish. In 
the first permit issued, you must in-
clude a condition requiring the facility 
to reduce impingement mortality and/ 
or entrainment commensurate with the 
implementation of the technologies in 
the permit. Under subsequent permits, 
the Director must review the perform-
ance of the technologies implemented 
and require additional or different de-
sign and construction technologies, if 
needed to minimize impingement mor-
tality and/or entrainment of all life 
stages of fish and shellfish. In addition, 

you must consider whether more strin-
gent conditions are reasonably nec-
essary in accordance with § 125.134(d). 

(ii) For a fixed facility that chooses 
Track II, you must review the informa-
tion submitted with the Comprehensive 
Demonstration Study information re-
quired in § 125.136(c)(2), evaluate the 
suitability of the proposed design and 
construction technology and/or oper-
ational measures to determine whether 
they will reduce both impingement 
mortality and/or entrainment of all life 
stages of fish and shellfish to 90 per-
cent or greater of the reduction that 
could be achieved through Track I. In 
addition, you must review the 
Verification Monitoring Plan in 
§ 125.136(c)(2)(iii)(C) and require that 
the proposed monitoring begin at the 
start of operations of the cooling water 
intake structure and continue for a 
sufficient period of time to dem-
onstrate that the technologies and 
operational measures meet the require-
ments in § 125.134(c)(1). Under subse-
quent permits, the Director must re-
view the performance of the additional 
and /or different technologies or meas-
ures used and determine that they re-
duce the level of adverse environ-
mental impact from the cooling water 
intake structures to a comparable level 
that the facility would achieve were it 
to implement the requirements of 
§ 125.134(b)(2) and, if applicable, 
§ 125.134(b)(5). 

(iii) If a facility requests alternative 
requirements in accordance with 
§ 125.135, you must determine if data 
specific to the facility meet the re-
quirements in § 125.135(a) and include in 
the permit requirements that are no 
less stringent than justified by the 
wholly out of proportion cost or the 
significant adverse impacts on local 
water resources other than impinge-
ment or entrainment, or significant ad-
verse impacts on energy markets. 

(2) Monitoring conditions. At a min-
imum, the permit must require the per-
mittee to perform the monitoring re-
quired in § 125.137. You may modify the 
monitoring program when the permit 
is reissued and during the term of the 
permit based on changes in physical or 
biological conditions in the vicinity of 
the cooling water intake structure. 
The Director may require continued 
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monitoring based on the results of 
monitoring done pursuant to the 
Verification Monitoring Plan in 
§ 125.136(c)(2)(iii)(C). 

(3) Record keeping and reporting. At a 
minimum, the permit must require the 
permittee to report and keep records as 
required by § 125.138. 

PART 129—TOXIC POLLUTANT 
EFFLUENT STANDARDS 

Subpart A—Toxic Pollutant Effluent 
Standards and Prohibitions 

Sec. 
129.1 Scope and purpose. 
129.2 Definitions. 
129.3 Abbreviations. 
129.4 Toxic pollutants. 
129.5 Compliance. 
129.6 Adjustment of effluent standard for 

presence of toxic pollutant in the intake 
water. 

129.7 Requirement and procedure for estab-
lishing a more stringent effluent limita-
tion. 

129.8 Compliance date. 
129.9–129.99 [Reserved] 
129.100 Aldrin/dieldrin. 
129.101 DDT, DDD and DDE. 
129.102 Endrin. 
129.103 Toxaphene. 
129.104 Benzidine. 
129.105 Polychlorinated biphenyls (PCBs). 

AUTHORITY: Secs. 307, 308, 501, Federal 
Water Pollution Control Act Amendments of 
1972 (Pub. L. 92–500, 86 Stat. 816, (33 U.S.C. 
1251 et seq.)). 

SOURCE: 42 FR 2613, Jan. 12, 1977, unless 
otherwise noted. 

Subpart A—Toxic Pollutant Effluent 
Standards and Prohibitions 

§ 129.1 Scope and purpose. 
(a) The provisions of this subpart 

apply to owners or operators of speci-
fied facilities discharging into navi-
gable waters. 

(b) The effluent standards or prohibi-
tions for toxic pollutants established in 
this subpart shall be applicable to the 
sources and pollutants hereinafter set 
forth, and may be incorporated in any 
NPDES permit, modification or re-
newal thereof, in accordance with the 
provisions of this subpart. 

(c) The provisions of 40 CFR parts 124 
and 125 shall apply to any NPDES per-
mit proceedings for any point source 

discharge containing any toxic pollut-
ant for which a standard or prohibition 
is established under this part. 

§ 129.2 Definitions. 

All terms not defined herein shall 
have the meaning given them in the 
Act or in 40 CFR part 124 or 125. As 
used in this part, the term: 

(a) Act means the Federal Water Pol-
lution Control Act, as amended (Pub. 
L. 92–500, 86 Stat. 816 et seq., 33 U.S.C. 
1251 et seq.). Specific references to sec-
tions within the Act will be according 
to Pub. L. 92–500 notation. 

(b) Administrator means the Adminis-
trator of the Environmental Protection 
Agency or any employee of the Agency 
to whom the Administrator may by 
order delegate the authority to carry 
out his functions under section 307(a) 
of the Act, or any person who shall by 
operation of law be authorized to carry 
out such functions. 

(c) Effluent standard means, for pur-
poses of section 307, the equivalent of 
effluent limitation as that term is de-
fined in section 502(11) of the Act with 
the exception that it does not include a 
schedule of compliance. 

(d) Prohibited means that the con-
stituent shall be absent in any dis-
charge subject to these standards, as 
determined by any analytical method. 

(e) Permit means a permit for the dis-
charge of pollutants into navigable 
waters under the National Pollutant 
Discharge Elimination System estab-
lished by section 402 of the Act and im-
plemented in regulations in 40 CFR 
parts 124 and 125. 

(f) Working day means the hours dur-
ing a calendar day in which a facility 
discharges effluents subject to this 
part. 

(g) Ambient water criterion means that 
concentration of a toxic pollutant in a 
navigable water that, based upon avail-
able data, will not result in adverse im-
pact on important aquatic life, or on 
consumers of such aquatic life, after 
exposure of that aquatic life for periods 
of time exceeding 96 hours and con-
tinuing at least through one reproduc-
tive cycle; and will not result in a sig-
nificant risk of adverse health effects 
in a large human population based on 
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