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from such source will require effluent limita-
tions more stringent than necessary to as-
sure the projection [sic] and propagation of a 
balanced, indigenous population of shellfish, 
fish and wildlife in and on the body of water 
into which the discharge is to be made, the 
Administrator (or, if appropriate, the State) 
may impose an effluent limitation under 
such sections on such plant, with respect to 
the thermal component of such discharge 
(taking into account the interaction of such 
thermal component with other pollutants), 
that will assure the protection and propaga-
tion of a balanced indigenous population of 
shellfish, fish and wildlife in and on that 
body of water.’’ 

This subpart describes the factors, cri-
teria and standards for the establish-
ment of alternative thermal effluent 
limitations under section 316(a) of the 
Act in permits issued under section 
402(a) of the Act. 

§ 125.71 Definitions. 
For the purpose of this subpart: 
(a) Alternative effluent limitations 

means all effluent limitations or stand-
ards of performance for the control of 
the thermal component of any dis-
charge which are established under sec-
tion 316(a) and this subpart. 

(b) Representative important species 
means species which are representa-
tive, in terms of their biological needs, 
of a balanced, indigenous community 
of shellfish, fish and wildlife in the 
body of water into which a discharge of 
heat is made. 

(c) The term balanced, indigenous com-
munity is synonymous with the term 
balanced, indigenous population in the 
Act and means a biotic community 
typically characterized by diversity, 
the capacity to sustain itself through 
cyclic seasonal changes, presence of 
necessary food chain species and by a 
lack of domination by pollution toler-
ant species. Such a community may in-
clude historically non-native species 
introduced in connection with a pro-
gram of wildlife management and spe-
cies whose presence or abundance re-
sults from substantial, irreversible en-
vironmental modifications. Normally, 
however, such a community will not 
include species whose presence or abun-
dance is attributable to the introduc-
tion of pollutants that will be elimi-
nated by compliance by all sources 
with section 301(b)(2) of the Act; and 

may not include species whose presence 
or abundance is attributable to alter-
native effluent limitations imposed 
pursuant to section 316(a). 

§ 125.72 Early screening of applica-
tions for section 316(a) variances. 

(a) Any initial application for a sec-
tion 316(a) variance shall include the 
following early screening information: 

(1) A description of the alternative 
effluent limitation requested; 

(2) A general description of the meth-
od by which the discharger proposes to 
demonstrate that the otherwise appli-
cable thermal discharge effluent limi-
tations are more stringent than nec-
essary; 

(3) A general description of the type 
of data, studies, experiments and other 
information which the discharger in-
tends to submit for the demonstration; 
and 

(4) Such data and information as may 
be available to assist the Director in 
selecting the appropriate representa-
tive important species. 

(b) After submitting the early screen-
ing information under paragraph (a) of 
this section, the discharger shall con-
sult with the Director at the earliest 
practicable time (but not later than 30 
days after the application is filed) to 
discuss the discharger’s early screening 
information. Within 60 days after the 
application is filed, the discharger 
shall submit for the Director’s ap-
proval a detailed plan of study which 
the discharger will undertake to sup-
port its section 316(a) demonstration. 
The discharger shall specify the nature 
and extent of the following type of in-
formation to be included in the plan of 
study: Biological, hydrographical and 
meteorological data; physical moni-
toring data; engineering or diffusion 
models; laboratory studies; representa-
tive important species; and other rel-
evant information. In selecting rep-
resentative important species, special 
consideration shall be given to species 
mentioned in applicable water quality 
standards. After the discharger sub-
mits its detailed plan of study, the Di-
rector shall either approve the plan or 
specify any necessary revisions to the 
plan. The discharger shall provide any 
additional information or studies 
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which the Director subsequently deter-
mines necessary to support the dem-
onstration, including such studies or 
inspections as may be necessary to se-
lect representative important species. 
The discharger may provide any addi-
tional information or studies which the 
discharger feels are appropriate to sup-
port the demonstration. 

(c) Any application for the renewal of 
a section 316(a) variance shall include 
only such information described in 
paragraphs (a) and (b) of this section as 
the Director requests within 60 days 
after receipt of the permit application. 

(d) The Director shall promptly no-
tify the Secretary of Commerce and 
the Secretary of the Interior, and any 
affected State of the filing of the re-
quest and shall consider any timely 
recommendations they submit. 

(e) In making the demonstration the 
discharger shall consider any informa-
tion or guidance published by EPA to 
assist in making such demonstrations. 

(f) If an applicant desires a ruling on 
a section 316(a) application before the 
ruling on any other necessary permit 
terms and conditions, (as provided by 
§ 124.65), it shall so request upon filing 
its application under paragraph (a) of 
this section. This request shall be 
granted or denied at the discretion of 
the Director. 

NOTE: At the expiration of the permit, any 
discharger holding a section 316(a) variance 
should be prepared to support the continu-
ation of the variance with studies based on 
the discharger’s actual operation experience. 

[44 FR 32948, June 7, 1979, as amended at 45 
FR 33513, May 19, 1980; 65 FR 30913, May 15, 
2000] 

§ 125.73 Criteria and standards for the 
determination of alternative efflu-
ent limitations under section 316(a). 

(a) Thermal discharge effluent limi-
tations or standards established in per-
mits may be less stringent than those 
required by applicable standards and 
limitations if the discharger dem-
onstrates to the satisfaction of the di-
rector that such effluent limitations 
are more stringent than necessary to 
assure the protection and propagation 

of a balanced, indigenous community 
of shellfish, fish and wildlife in and on 
the body of water into which the dis-
charge is made. This demonstration 
must show that the alternative efflu-
ent limitation desired by the dis-
charger, considering the cumulative 
impact of its thermal discharge to-
gether with all other significant im-
pacts on the species affected, will as-
sure the protection and propagation of 
a balanced indigenous community of 
shellfish, fish and wildlife in and on the 
body of water into which the discharge 
is to be made. 

(b) In determining whether or not the 
protection and propagation of the af-
fected species will be assured, the Di-
rector may consider any information 
contained or referenced in any applica-
ble thermal water quality criteria and 
thermal water quality information 
published by the Administrator under 
section 304(a) of the Act, or any other 
information he deems relevant. 

(c) (1) Existing dischargers may base 
their demonstration upon the absence 
of prior appreciable harm in lieu of pre-
dictive studies. Any such demonstra-
tions shall show: 

(i) That no appreciable harm has re-
sulted from the normal component of 
the discharge (taking into account the 
interaction of such thermal component 
with other pollutants and the additive 
effect of other thermal sources to a 
balanced, indigenous community of 
shellfish, fish and wildlife in and on the 
body of water into which the discharge 
has been made; or 

(ii) That despite the occurrence of 
such previous harm, the desired alter-
native effluent limitations (or appro-
priate modifications thereof) will nev-
ertheless assure the protection and 
propagation of a balanced, indigenous 
community of shellfish, fish and wild-
life in and on the body of water into 
which the discharge is made. 

(2) In determining whether or not 
prior appreciable harm has occurred, 
the Director shall consider the length 
of time in which the applicant has been 
discharging and the nature of the dis-
charge. 
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