
368 

40 CFR Ch. I (7–1–11 Edition) § 125.84 

Natural thermal stratification means 
the naturally-occurring division of a 
waterbody into horizontal layers of dif-
fering densities as a result of vari-
ations in temperature at different 
depths. 

New facility means any building, 
structure, facility, or installation that 
meets the definition of a ‘‘new source’’ 
or ‘‘new discharger’’ in 40 CFR 122.2 and 
122.29(b)(1), (2), and (4) and is a green-
field or stand-alone facility; com-
mences construction after January 17, 
2002; and uses either a newly con-
structed cooling water intake struc-
ture, or an existing cooling water in-
take structure whose design capacity is 
increased to accommodate the intake 
of additional cooling water. New facili-
ties include only ‘‘greenfield’’ and 
‘‘stand-alone’’ facilities. A greenfield 
facility is a facility that is constructed 
at a site at which no other source is lo-
cated, or that totally replaces the proc-
ess or production equipment at an ex-
isting facility (see 40 CFR 122.29(b)(1)(i) 
and (ii)). A stand-alone facility is a 
new, separate facility that is con-
structed on property where an existing 
facility is located and whose processes 
are substantially independent of the 
existing facility at the same site (see 40 
CFR 122.29(b)(1)(iii)). New facility does 
not include new units that are added to 
a facility for purposes of the same gen-
eral industrial operation (for example, 
a new peaking unit at an electrical 
generating station). 

(1) Examples of ‘‘new facilities’’ in-
clude, but are not limited to: the fol-
lowing scenarios: 

(i) A new facility is constructed on a 
site that has never been used for indus-
trial or commercial activity. It has a 
new cooling water intake structure for 
its own use. 

(ii) A facility is demolished and an-
other facility is constructed in its 
place. The newly-constructed facility 
uses the original facility’s cooling 
water intake structure, but modifies it 
to increase the design capacity to ac-
commodate the intake of additional 
cooling water. 

(iii) A facility is constructed on the 
same property as an existing facility, 
but is a separate and independent in-
dustrial operation. The cooling water 
intake structure used by the original 

facility is modified by constructing a 
new intake bay for the use of the newly 
constructed facility or is otherwise 
modified to increase the intake capac-
ity for the new facility. 

(2) Examples of facilities that would 
not be considered a ‘‘new facility’’ in-
clude, but are not limited to, the fol-
lowing scenarios: 

(i) A facility in commercial or indus-
trial operation is modified and either 
continues to use its original cooling 
water intake structure or uses a new or 
modified cooling water intake struc-
ture. 

(ii) A facility has an existing intake 
structure. Another facility (a separate 
and independent industrial operation), 
is constructed on the same property 
and connects to the facility’s cooling 
water intake structure behind the in-
take pumps, and the design capacity of 
the cooling water intake structure has 
not been increased. This facility would 
not be considered a ‘‘new facility’’ even 
if routine maintenance or repairs that 
do not increase the design capacity 
were performed on the intake struc-
ture. 

Ocean means marine open coastal 
waters with a salinity greater than or 
equal to 30 parts per thousand (by 
mass). 

Source water means the water body 
(waters of the U.S.) from which the 
cooling water is withdrawn. 

Thermocline means the middle layer 
of a thermally stratified lake or res-
ervoir. In this layer, there is a rapid 
decrease in temperatures. 

Tidal excursion means the horizontal 
distance along the estuary or tidal 
river that a particle moves during one 
tidal cycle of ebb and flow. 

Tidal river means the most seaward 
reach of a river or stream where the sa-
linity is typically less than or equal to 
0.5 parts per thousand (by mass) at a 
time of annual low flow and whose sur-
face elevation responds to the effects of 
coastal lunar tides. 

[66 FR 65338, Dec. 18, 2001, as amended at 68 
FR 36754, June 19, 2003] 

§ 125.84 As an owner or operator of a 
new facility, what must I do to com-
ply with this subpart? 

(a)(1) The owner or operator of a new 
facility must comply with either: 
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(i) Track I in paragraph (b) or (c) of 
this section; or 

(ii) Track II in paragraph (d) of this 
section. 

(2) In addition to meeting the re-
quirements in paragraph (b), (c), or (d) 
of this section, the owner or operator 
of a new facility may be required to 
comply with paragraph (e) of this sec-
tion. 

(b) Track I requirements for new facili-
ties that withdraw equal to or greater 
than 10 MGD. You must comply with 
all of the following requirements: 

(1) You must reduce your intake 
flow, at a minimum, to a level com-
mensurate with that which can be at-
tained by a closed-cycle recirculating 
cooling water system; 

(2) You must design and construct 
each cooling water intake structure at 
your facility to a maximum through- 
screen design intake velocity of 0.5 ft/s; 

(3) You must design and construct 
your cooling water intake structure 
such that the total design intake flow 
from all cooling water intake struc-
tures at your facility meets the fol-
lowing requirements: 

(i) For cooling water intake struc-
tures located in a freshwater river or 
stream, the total design intake flow 
must be no greater than five (5) percent 
of the source water annual mean flow; 

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the 
total design intake flow must not dis-
rupt the natural thermal stratification 
or turnover pattern (where present) of 
the source water except in cases where 
the disruption is determined to be ben-
eficial to the management of fisheries 
for fish and shellfish by any fishery 
management agency(ies); 

(iii) For cooling water intake struc-
tures located in an estuary or tidal 
river, the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level; 

(4) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing impingement mortality of fish 
and shellfish if: 

(i) There are threatened or endan-
gered or otherwise protected federal, 
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(ii) Based on information submitted 
by any fishery management agency(ies) 
or other relevant information, there 
are migratory and/or sport or commer-
cial species of impingement concern to 
the Director that pass through the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(iii) It is determined by the Director, 
based on information submitted by any 
fishery management agency(ies) or 
other relevant information, that the 
proposed facility, after meeting the 
technology-based performance require-
ments in paragraphs (b)(1), (2), and (3) 
of this section, would still contribute 
unacceptable stress to the protected 
species, critical habitat of those spe-
cies, or species of concern; 

(5) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing entrainment of entrainable life 
stages of fish and shellfish if: 

(i) There are threatened or endan-
gered or otherwise protected federal, 
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(ii) Based on information submitted 
by any fishery management agency(ies) 
or other relevant information, there 
are or would be undesirable cumulative 
stressors affecting entrainable life 
stages of species of concern to the Di-
rector and the Director determines 
that the proposed facility, after meet-
ing the technology-based performance 
requirements in paragraphs (b)(1), (2), 
and (3) of this section, would still con-
tribute unacceptable stress to the pro-
tected species , critical habitat of 
those species, or these species of con-
cern; 

(6) You must submit the application 
information required in 40 CFR 122.21(r) 
and § 125.86(b); 

(7) You must implement the moni-
toring requirements specified in 
§ 125.87; 
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(8) You must implement the record- 
keeping requirements specified in 
§ 125.88. 

(c) Track I requirements for new facili-
ties that withdraw equal to or greater 
than 2 MGD and less than 10 MGD and 
that choose not to comply with paragraph 
(b) of this section. You must comply 
with all the following requirements: 

(1) You must design and construct 
each cooling water intake structure at 
your facility to a maximum through- 
screen design intake velocity of 0.5 ft/s; 

(2) You must design and construct 
your cooling water intake structure 
such that the total design intake flow 
from all cooling water intake struc-
tures at your facility meets the fol-
lowing requirements: 

(i) For cooling water intake struc-
tures located in a freshwater river or 
stream, the total design intake flow 
must be no greater than five (5) percent 
of the source water annual mean flow; 

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the 
total design intake flow must not dis-
rupt the natural thermal stratification 
or turnover pattern (where present) of 
the source water except in cases where 
the disruption is determined to be ben-
eficial to the management of fisheries 
for fish and shellfish by any fishery 
management agency(ies); 

(iii) For cooling water intake struc-
tures located in an estuary or tidal 
river, the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level; 

(3) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing impingement mortality of fish 
and shellfish if: 

(i) There are threatened or endan-
gered or otherwise protected federal, 
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(ii) Based on information submitted 
by any fishery management agency(ies) 
or other relevant information, there 
are migratory and/or sport or commer-

cial species of impingement concern to 
the Director that pass through the hy-
draulic zone of influence of the cooling 
water intake structure; or 

(iii) It is determined by the Director, 
based on information submitted by any 
fishery management agency(ies) or 
other relevant information, that the 
proposed facility, after meeting the 
technology-based performance require-
ments in paragraphs (c)(1) and (2) of 
this section, would still contribute un-
acceptable stress to the protected spe-
cies, critical habitat of those species, 
or species of concern; 

(4) You must select and implement 
design and construction technologies 
or operational measures for mini-
mizing entrainment of entrainable life 
stages of fish and shellfish; 

(5) You must submit the application 
information required in 40 CFR 122.21(r) 
and § 125.86(b)(2), (3), and (4); 

(6) You must implement the moni-
toring requirements specified in 
§ 125.87; 

(7) You must implement the record-
keeping requirements specified in 
§ 125.88. 

(d) Track II. The owner or operator of 
a new facility that chooses to comply 
under Track II must comply with the 
following requirements: 

(1) You must demonstrate to the Di-
rector that the technologies employed 
will reduce the level of adverse envi-
ronmental impact from your cooling 
water intake structures to a com-
parable level to that which you would 
achieve were you to implement the re-
quirements of paragraphs (b)(1) and (2) 
of this section. This demonstration 
must include a showing that the im-
pacts to fish and shellfish, including 
important forage and predator species, 
within the watershed will be com-
parable to those which would result if 
you were to implement the require-
ments of paragraphs (b)(1) and (2) of 
this section. This showing may include 
consideration of impacts other than 
impingement mortality and entrain-
ment, including measures that will re-
sult in increases in fish and shellfish, 
but it must demonstrate comparable 
performance for species that the Direc-
tor identifies as species of concern. In 
identifying such species, the Director 
may consider information provided by 
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any fishery management agency(ies) 
along with data and information from 
other sources. 

(2) You must design and construct 
your cooling water intake structure 
such that the total design intake flow 
from all cooling water intake struc-
tures at your facility meet the fol-
lowing requirements: 

(i) For cooling water intake struc-
tures located in a freshwater river or 
stream, the total design intake flow 
must be no greater than five (5) percent 
of the source water annual mean flow; 

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the 
total design intake flow must not dis-
rupt the natural thermal stratification 
or turnover pattern (where present) of 
the source water except in cases where 
the disruption is determined to be ben-
eficial to the management of fisheries 
for fish and shellfish by any fishery 
management agency(ies); 

(iii) For cooling water intake struc-
tures located in an estuary or tidal 
river, the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level. 

(3) You must submit the application 
information required in 40 CFR 122.21(r) 
and § 125.86(c). 

(4) You must implement the moni-
toring requirements specified in 
§ 125.87. 

(5) You must implement the record- 
keeping requirements specified in 
§ 125.88. 

(e) You must comply with any more 
stringent requirements relating to the 
location, design, construction, and ca-
pacity of a cooling water intake struc-
ture or monitoring requirements at a 
new facility that the Director deems 
are reasonably necessary to comply 
with any provision of state law, includ-
ing compliance with applicable state 
water quality standards (including des-
ignated uses, criteria, and 
antidegradation requirements). 

[66 FR 65338, Dec. 18, 2001, as amended at 68 
FR 36754, June 19, 2003] 

§ 125.85 May alternative requirements 
be authorized? 

(a) Any interested person may re-
quest that alternative requirements 
less stringent than those specified in 
§ 125.84(a) through (e) be imposed in the 
permit. The Director may establish al-
ternative requirements less stringent 
than the requirements of § 125.84(a) 
through (e) only if: 

(1) There is an applicable require-
ment under § 125.84(a) through (e); 

(2) The Director determines that data 
specific to the facility indicate that 
compliance with the requirement at 
issue would result in compliance costs 
wholly out of proportion to the costs 
EPA considered in establishing the re-
quirement at issue or would result in 
significant adverse impacts on local air 
quality, significant adverse impacts on 
local water resources other than im-
pingement or entrainment, or signifi-
cant adverse impacts on local energy 
markets; 

(3) The alternative requirement re-
quested is no less stringent than justi-
fied by the wholly out of proportion 
cost or the significant adverse impacts 
on local air quality, significant adverse 
impacts on local water resources other 
than impingement or entrainment, or 
significant adverse impacts on local 
energy markets; and 

(4) The alternative requirement will 
ensure compliance with other applica-
ble provisions of the Clean Water Act 
and any applicable requirement of 
state law. 

(b) The burden is on the person re-
questing the alternative requirement 
to demonstrate that alternative re-
quirements should be authorized. 

[66 FR 65338, Dec. 18, 2001, as amended at 68 
FR 36755, June 19, 2003] 

§ 125.86 As an owner or operator of a 
new facility, what must I collect 
and submit when I apply for my 
new or reissued NPDES permit? 

(a)(1) As an owner or operator of a 
new facility, you must submit to the 
Director a statement that you intend 
to comply with either: 

(i) The Track I requirements for new 
facilities that withdraw equal to or 
greater than 10 MGD in § 125.84(b); 

(ii) The Track I requirements for new 
facilities that withdraw equal to or 
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