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(4) EPA may waive or modify the 
container dispensing capability stand-
ards in paragraph (e) of this section if 
EPA determines that at least one of 
the following conditions is satisfied: 

(i) The product is typically removed 
from the container by a method other 
than pouring. 

(ii) Compliance with the container 
dispensing capability standards would 
increase exposure to the pesticide con-
tainer handler. 

(5) EPA may waive or modify the re-
quirements of paragraph (f) of this sec-
tion regarding the residue removal 
standard if EPA determines that both 
of the following conditions are satis-
fied: 

(i) The residue remaining in the con-
tainer would not cause an unreasonable 
adverse effect on the environment; and 

(ii) The product offers significant 
benefits and cannot be economically 
reformulated or repackaged. 

(h) How do I obtain a waiver from or a 
modification to any of the nonrefillable 
container standards? To obtain a waiver 
from or a modification to any of the 
nonrefillable container standards, you 
must submit a written request for a 
waiver or a modification to the EPA to 
the following address: Office of Pes-
ticide Programs (7504P); U.S. Environ-
mental Protection Agency; Ariel Rios 
Building; 1200 Pennsylvania Avenue, 
N.W., Washington, DC 20460. You can-
not distribute or sell the pesticide 
product in a nonrefillable container 
that does not comply with all of the 
nonrefillable container standards un-
less and until EPA approves the re-
quest for the waiver or modification in 
writing. You must include two copies 
of the following information (which 
may be part of an application for reg-
istration or amended registration) with 
your written request: 

(1) The name and address of the reg-
istrant; the date; and the name, title, 
signature, and phone number of the 
company official making the request. 

(2) The name and EPA registration 
number of the pesticide product for 
which the waiver or modification is re-
quested. 

(3) A statement specifying the re-
quirement or requirements from which 
you are requesting a waiver or a modi-
fication. 

(4) A description of the nonrefillable 
container or containers for which the 
waiver or modification is requested. 

(5) Documentation or justification to 
demonstrate that the applicable waiver 
or modification criteria in paragraph 
(g) of this section are satisfied. 

[71 FR 47422, Aug. 16, 2006, as amended at 73 
FR 64225, Oct. 29, 2008] 

§ 165.27 Reporting and recordkeeping. 

(a) What information must I report 
about my nonrefillable containers? You 
are not required to report to EPA with 
information about your nonrefillable 
containers under the regulations in 
this subpart. You should refer to the 
reporting standards in part 159 of this 
chapter to determine if information on 
container failures or other incidents 
involving pesticide containers must be 
reported to EPA under FIFRA section 
6(a)(2) (7 U.S.C. 136d(a)(2)). 

(b) What recordkeeping do I have to do 
for my nonrefillable containers? For each 
pesticide product that is subject to 
§§ 165.25 through 165.27 and is distrib-
uted or sold in nonrefillable containers, 
you must maintain the records listed 
in this section for as long as a non-
refillable container is used to dis-
tribute or sell the pesticide product 
and for 3 years after that. You must 
furnish these records for inspection and 
copying upon request by an employee 
of EPA or any entity designated by 
EPA, such as a State, another political 
subdivision or a Tribe. You must keep 
the following records: 

(1) The name and EPA registration 
number of the pesticide product. 

(2) A description of the nonrefillable 
container(s) in which the pesticide 
product is distributed or sold. 

(3) At least one of the following 
records to document compliance with 
the requirement for closures in 
§ 165.25(d) for each nonrefillable con-
tainer used to distribute or sell the 
pesticide product that must comply 
with § 165.25(d): 

(i) A letter or document from the 
container supplier that describes the 
closure. 

(ii) A specification about the closure 
in the contract between the registrant 
or applicant and the container sup-
plier. 

VerDate Mar<15>2010 11:28 Sep 15, 2011 Jkt 223167 PO 00000 Frm 00275 Fmt 8010 Sfmt 8010 Y:\SGML\223167.XXX 223167w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



266 

40 CFR Ch. I (7–1–11 Edition) §§ 165.28–165.39 

(iii) A copy of EPA’s approval of any 
non-standard closure. 

(4) At least one of the following 
records pertaining to the container dis-
pensing capability requirements in 
§ 165.25(e) for each nonrefillable con-
tainer used to distribute or sell the 
pesticide product that must comply 
with § 165.25(e): 

(i) Test data or documentation dem-
onstrating that the nonrefillable con-
tainer meets the standards in § 165.25(e) 
when it contains the pesticide product. 

(ii) Test data or documentation dem-
onstrating that a different nonrefill-
able container meets the standards in 
§ 165.25(e) when it contains the pes-
ticide product or even a different pes-
ticide product and a written expla-
nation of why such data or documenta-
tion demonstrates that the container 
meets the standards in § 165.25(e) for 
the pesticide product. 

(iii) A copy of EPA’s approval of a re-
quest for a waiver from the container 
dispensing requirement. 

(5) At least one of the following 
records pertaining to the nonrefillable 
container residue removal requirement 
in § 165.25(f) if the pesticide product is a 
suspension concentrate or if EPA spe-
cifically requests the records on a case- 
by-case basis: 

(i) Test data showing that the non-
refillable container and pesticide for-
mulation meet the standard in 
§ 165.25(f) . 

(ii) Test data showing that a dif-
ferent nonrefillable container with the 
same or a different pesticide formula-
tion meets the standard in § 165.25(f), 
together with a written explanation of 
why such data demonstrate that the 
nonrefillable container and pesticide 
formulation meet the standard in 
§ 165.25(f). 

(iii) A copy of EPA’s approval of a re-
quest for a waiver from the residue re-
moval standard requirement. 

[71 FR 47422, Aug. 16, 2006, as amended at 73 
FR 64225, Oct. 29, 2008] 

§§ 165.28–165.39 [Reserved] 

Subpart C—Refillable Container 
Standards: Container Design 

§ 165.40 General provisions. 

(a) What is the purpose of the regula-
tions in this subpart? The regulations in 
this subpart establish design and con-
struction requirements for refillable 
containers used for the distribution or 
sale of some pesticide products. 

(b) Do I have to comply with the regula-
tions in this subpart? (1) You must com-
ply with all of the regulations in this 
subpart if you are a registrant who dis-
tributes or sells a pesticide product in 
refillable containers. If your pesticide 
product is subject to the regulations in 
this subpart as set out in § 165.43, your 
pesticide product must be distributed 
or sold in a refillable container that 
meets the standards of these regula-
tions. This includes your pesticide 
products that are repackaged according 
to subpart D of this part. 

(2) You must comply with the regula-
tions in § 165.45(f) for stationary pes-
ticide containers if you are a refiller of 
a pesticide product and you are not the 
registrant of the pesticide product. If 
the pesticide product is subject to the 
regulations in this subpart as set out in 
§ 165.43, the stationary pesticide con-
tainers used to distribute or sell the 
product must meet the standards of 
§ 165.45(f). 

(3) If you are a refiller of a pesticide 
product and you are not a registrant of 
the pesticide product, § 165.45(a)(2) pro-
vides an exemption from some of the 
requirements in § 165.45(a)(1) . 

(c) When do I have to comply? Any pes-
ticide product packaged in a refillable 
container and released for shipment by 
you after August 16, 2011 must be pack-
aged in a refillable container that com-
plies with the regulations of this sub-
part. 

[71 FR 47422, Aug. 16, 2006, as amended at 73 
FR 64226, Oct. 29, 2008] 

§ 165.43 Scope of pesticide products in-
cluded. 

(a) Are manufacturing use products 
subject to the regulations in this subpart? 
No, the regulations in this subpart do 
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