
325 

Environmental Protection Agency § 233.30 

a violation of the Act as well as of 
State statute and/or regulation. 

(4) The permittee shall take all rea-
sonable steps to minimize or prevent 
any discharge in violation of this per-
mit. 

(5) The permittee shall inform the Di-
rector of any expected or known actual 
noncompliance. 

(6) The permittee shall provide such 
information to the Director, as the Di-
rector requests, to determine compli-
ance status, or whether cause exists for 
permit modification, revocation or 
termination. 

(7) Monitoring, reporting and record-
keeping requirements as needed to 
safeguard the aquatic environment. 
(Such requirements will be determined 
on a case-by-case basis, but at a min-
imum shall include monitoring and re-
porting of any expected leachates, re-
porting of noncompliance, planned 
changes or transfer of the permit.) 

(8) Inspection and entry. The per-
mittee shall allow the Director, or his 
authorized representative, upon presen-
tation of proper identification, at rea-
sonable times to: 

(i) Enter upon the permittee’s prem-
ises where a regulated activity is lo-
cated or where records must be kept 
under the conditions of the permit, 

(ii) Have access to and copy any 
records that must be kept under the 
conditions of the permit, 

(iii) Inspect operations regulated or 
required under the permit, and 

(iv) Sample or monitor, for the pur-
poses of assuring permit compliance or 
as otherwise authorized by the Act, 
any substances or parameters at any 
location. 

(9) Conditions assuring that the dis-
charge will be conducted in a manner 
which minimizes adverse impacts upon 
the physical, chemical and biological 
integrity of the waters of the United 
States, such as requirements for res-
toration or mitigation. 

Subpart D—Program Operation 
§ 233.30 Application for a permit. 

(a) Except when an activity is au-
thorized by a general permit issued 
pursuant to § 233.21 or is exempt from 
the requirements to obtain a permit 
under § 232.3, any person who proposes 

to discharge dredged or fill material 
into State regulated waters shall com-
plete, sign and submit a permit appli-
cation to the Director. Persons pro-
posing to discharge dredged or fill ma-
terial under the authorization of a gen-
eral permit must comply with any re-
porting requirements of the general 
permit. 

(b) A complete application shall in-
clude: 

(1) Name, address, telephone number 
of the applicant and name(s) and ad-
dress(es) of adjoining property owners. 

(2) A complete description of the pro-
posed activity including necessary 
drawings, sketches or plans sufficient 
for public notice (the applicant is not 
generally expected to submit detailed 
engineering plans and specifications); 
the location, purpose and intended use 
of the proposed activity; scheduling of 
the activity; the location and dimen-
sions of adjacent structures; and a list 
of authorizations required by other 
Federal, interstate, State or local 
agencies for the work, including all ap-
provals received or denials already 
made. 

(3) The application must include a 
description of the type, composition, 
source and quantity of the material to 
be discharged, the method of discharge, 
and the site and plans for disposal of 
the dredged or fill material. 

(4) A certification that all informa-
tion contained in the application is 
true and accurate and acknowledging 
awareness of penalties for submitting 
false information. 

(5) All activities which the applicant 
plans to undertake which are reason-
ably related to the same project should 
be included in the same permit applica-
tion. 

(c) In addition to the information in-
dicated in § 233.30(b), the applicant will 
be required to furnish such additional 
information as the Director deems ap-
propriate to assist in the evaluation of 
the application. Such additional infor-
mation may include environmental 
data and information on alternate 
methods and sites as may be necessary 
for the preparation of the required en-
vironmental documentation. 

(d) The level of detail shall be reason-
ably commensurate with the type and 
size of discharge, proximity to critical 
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areas, likelihood of long-lived toxic 
chemical substances, and potential 
level of environmental degradation. 

NOTE: EPA encourages States to provide 
permit applicants guidance regarding the 
level of detail of information and docu-
mentation required under this subsection. 
This guidance can be provided either through 
the application form or on an individual 
basis. EPA also encourages the State to 
maintain a program to inform potential ap-
plicants for permits of the requirements of 
the State program and of the steps required 
to obtain permits for activities in State reg-
ulated waters. 

§ 233.31 Coordination requirements. 

(a) If a proposed discharge may affect 
the biological, chemical, or physical 
integrity of the waters of any State(s) 
other than the State in which the dis-
charge occurs, the Director shall pro-
vide an opportunity for such State(s) 
to submit written comments within 
the public comment period and to sug-
gest permit conditions. If these rec-
ommendations are not accepted by the 
Director, he shall notify the affected 
State and the Regional Administrator 
prior to permit issuance in writing of 
his failure to accept these rec-
ommendations, together with his rea-
sons for so doing. The Regional Admin-
istrator shall then have the time pro-
vided for in § 233.50(d) to comment 
upon, object to, or make recommenda-
tions. 

(b) State section 404 permits shall be 
coordinated with Federal and Federal- 
State water related planning and re-
view processes. 

§ 233.32 Public notice. 
(a) Applicability. 
(1) The Director shall give public no-

tice of the following actions: 
(i) Receipt of a permit application. 
(ii) Preparation of a draft general 

permit. 
(iii) Consideration of a major modi-

fication to an issued permit. 
(iv) Scheduling of a public hearing. 
(v) Issuance of an emergency permit. 
(2) Public notices may describe more 

than one permit or action. 
(b) Timing. 
(1) The public notice shall provide a 

reasonable period of time, normally at 
least 30 days, within which interested 

parties may express their views con-
cerning the permit application. 

(2) Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. 

(3) The Regional Administrator may 
approve a program with shorter public 
notice timing if the Regional Adminis-
trator determines that sufficient public 
notice is provided for. 

(c) The Director shall give public no-
tice by each of the following methods: 

(1) By mailing a copy of the notice to 
the following persons (any person oth-
erwise entitled to receive notice under 
this paragraph may waive his rights to 
receive notice for any classes or cat-
egories of permits): 

(i) The applicant. 
(ii) Any agency with jurisdiction over 

the activity or the disposal site, wheth-
er or not the agency issues a permit. 

(iii) Owners of property adjoining the 
property where the regulated activity 
will occur. 

(iv) All persons who have specifically 
requested copies of public notices. (The 
Director may update the mailing list 
from time to time by requesting writ-
ten indication of continued interest 
from those listed. The Director may de-
lete from the list the name of any per-
son who fails to respond to such a re-
quest.) 

(v) Any State whose waters may be 
affected by the proposed discharge. 

(2) In addition, by providing notice in 
at least one other way (such as adver-
tisement in a newspaper of sufficient 
circulation) reasonably calculated to 
cover the area affected by the activity. 

(d) All public notices shall contain at 
least the following information: 

(1) The name and address of the ap-
plicant and, if different, the address or 
location of the activity(ies) regulated 
by the permit. 

(2) The name, address, and telephone 
number of a person to contact for fur-
ther information. 

(3) A brief description of the com-
ment procedures and procedures to re-
quest a public hearing, including dead-
lines. 

(4) A brief description of the proposed 
activity, its purpose and intended use, 
so as to provide sufficient information 
concerning the nature of the activity 
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to generate meaningful comments, in-
cluding a description of the type of 
structures, if any, to be erected on 
fills, and a description of the type, 
composition and quantity of materials 
to be discharged. 

(5) A plan and elevation drawing 
showing the general and specific site 
location and character of all proposed 
activities, including the size relation-
ship of the proposed structures to the 
size of the impacted waterway and 
depth of water in the area. 

(6) A paragraph describing the var-
ious evaluation factors, including the 
404(b)(1) Guidelines or State-equivalent 
criteria, on which decisions are based. 

(7) Any other information which 
would significantly assist interested 
parties in evaluating the likely impact 
of the proposed activity. 

(e) Notice of public hearing shall also 
contain the following information: 

(1) Time, date, and place of hearing. 
(2) Reference to the date of any pre-

vious public notices relating to the per-
mit. 

(3) Brief description of the nature and 
purpose of the hearing. 

§ 233.33 Public hearing. 
(a) Any interested person may re-

quest a public hearing during the pub-
lic comment period as specified in 
§ 233.32. Requests shall be in writing 
and shall state the nature of the issues 
proposed to be raised at the hearing. 

(b) The Director shall hold a public 
hearing whenever he determines there 
is a significant degree of public inter-
est in a permit application or a draft 
general permit. He may also hold a 
hearing, at his discretion, whenever he 
determines a hearing may be useful to 
a decision on the permit application. 

(c) At a hearing, any person may sub-
mit oral or written statements or data 
concerning the permit application or 
draft general permit. The public com-
ment period shall automatically be ex-
tended to the close of any public hear-
ing under this section. The presiding 
officer may also extend the comment 
period at the hearing. 

(d) All public hearings shall be re-
ported verbatim. Copies of the record 
of proceedings may be purchased by 
any person from the Director or the re-
porter of such hearing. A copy of the 

transcript (or if none is prepared, a 
tape of the proceedings) shall be made 
available for public inspection at an 
appropriate State office. 

§ 233.34 Making a decision on the per-
mit application. 

(a) The Director will review all ap-
plications for compliance with the 
404(b)(1) Guidelines and/or equivalent 
State environmental criteria as well as 
any other applicable State laws or reg-
ulations. 

(b) The Director shall consider all 
comments received in response to the 
public notice, and public hearing if a 
hearing is held. All comments, as well 
as the record of any public hearing, 
shall be made part of the official record 
on the application. 

(c) After the Director has completed 
his review of the application and con-
sideration of comments, the Director 
will determine, in accordance with the 
record and all applicable regulations, 
whether or not the permit should be 
issued. No permit shall be issued by the 
Director under the circumstances de-
scribed in § 233.20. The Director shall 
prepare a written determination on 
each application outlining his decision 
and rationale for his decision. The de-
termination shall be dated, signed and 
included in the official record prior to 
final action on the application. The of-
ficial record shall be open to the 
public. 

§ 233.35 Issuance and effective date of 
permit. 

(a) If the Regional Administrator 
comments on a permit application or 
draft general permit under § 233.50, the 
Director shall follow the procedures 
specified in that section in issuing the 
permit. 

(b) If the Regional Administrator 
does not comment on a permit applica-
tion or draft general permit, the Direc-
tor shall make a final permit decision 
after the close of the public comment 
period and shall notify the applicant. 

(1) If the decision is to issue a permit, 
the permit becomes effective when it is 
signed by the Director and the appli-
cant. 

(2) If the decision is to deny the 
permit, the Director will notify the 
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applicant in writing of the reason(s) for 
denial. 

§ 233.36 Modification, suspension or 
revocation of permits. 

(a) General. The Director may re-
evaluate the circumstances and condi-
tions of a permit either on his own mo-
tion or at the request of the permittee 
or of a third party and initiate action 
to modify, suspend, or revoke a permit 
if he determines that sufficient cause 
exists. Among the factors to be consid-
ered are: 

(1) Permittee’s noncompliance with 
any of the terms or conditions of the 
permit; 

(2) Permittee’s failure in the applica-
tion or during the permit issuance 
process to disclose fully all relevant 
facts or the permittee’s misrepresenta-
tion of any relevant facts at the time; 

(3) Information that activities au-
thorized by a general permit are having 
more than minimal individual or cu-
mulative adverse effect on the environ-
ment, or that the permitted activities 
are more appropriately regulated by in-
dividual permits; 

(4) Circumstances relating to the au-
thorized activity have changed since 
the permit was issued and justify 
changed permit conditions or tem-
porary or permanent cessation of any 
discharge controlled by the permit; 

(5) Any significant information relat-
ing to the activity authorized by the 
permit if such information was not 
available at the time the permit was 
issued and would have justified the im-
position of different permit conditions 
or denial at the time of issuance; 

(6) Revisions to applicable statutory 
or regulatory authority, including 
toxic effluent standards or prohibitions 
or water quality standards. 

(b) Limitations. Permit modifications 
shall be in compliance with § 233.20. 

(c) Procedures. (1) The Director shall 
develop procedures to modify, suspend 
or revoke permits if he determines 
cause exists for such action (§ 233.36(a)). 
Such procedures shall provide oppor-
tunity for public comment (§ 233.32), co-
ordination with the Federal review 
agencies (§ 233.50), and opportunity for 
public hearing (§ 233.33) following noti-
fication of the permittee. When permit 
modification is proposed, only the con-

ditions subject to modification need be 
reopened. 

(2) Minor modification of permits. 
The Director may, upon the consent of 
the permittee, use abbreviated proce-
dures to modify a permit to make the 
following corrections or allowance for 
changes in the permitted activity: 

(i) Correct typographical errors; 
(ii) Require more frequent moni-

toring or reporting by permittee; 
(iii) Allow for a change in ownership 

or operational control of a project or 
activity where the Director determines 
that no other change in the permit is 
necessary, provided that a written 
agreement containing a specific date 
for transfer of permit responsibility, 
coverage, and liability between the 
current and new permittees has been 
submitted to the Director; 

(iv) Provide for minor modification 
of project plans that do not signifi-
cantly change the character, scope, 
and/or purpose of the project or result 
in significant change in environmental 
impact; 

(v) Extend the term of a permit, so 
long as the modification does not ex-
tend the term of the permit beyond 5 
years from its original effective date 
and does not result in any increase in 
the amount of dredged or fill material 
allowed to be discharged. 

§ 233.37 Signatures on permit applica-
tions and reports. 

The application and any required re-
ports must be signed by the person who 
desires to undertake the proposed ac-
tivity or by that person’s duly author-
ized agent if accompanied by a state-
ment by that person designating the 
agent. In either case, the signature of 
the applicant or the agent will be un-
derstood to be an affirmation that he 
possesses or represents the person who 
possesses the requisite property inter-
est to undertake the activity proposed 
in the application. 

§ 233.38 Continuation of expiring per-
mits. 

A Corps 404 permit does not continue 
in force beyond its expiration date 
under Federal law if, at that time, a 
State is the permitting authority. 
States authorized to administer the 404 
Program may continue Corps or State- 
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issued permits until the effective date 
of the new permits, if State law allows. 
Otherwise, the discharge is being con-
ducted without a permit from the time 
of expiration of the old permit to the 
effective date of a new State-issued 
permit, if any. 

§ 233.39 Electronic reporting. 
States that choose to receive elec-

tronic documents must satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting) in their state pro-
gram. 

[70 FR 59888, Oct. 13, 2005] 

Subpart E—Compliance 
Evaluation and Enforcement 

§ 233.40 Requirements for compliance 
evaluation programs. 

(a) In order to abate violations of the 
permit program, the State shall main-
tain a program designed to identify 
persons subject to regulation who have 
failed to obtain a permit or to comply 
with permit conditions. 

(b) The Director and State officers 
engaged in compliance evaluation, 
upon presentation of proper identifica-
tion, shall have authority to enter any 
site or premises subject to regulation 
or in which records relevant to pro-
gram operation are kept in order to 
copy any records, inspect, monitor or 
otherwise investigate compliance with 
the State program. 

(c) The State program shall provide 
for inspections to be conducted, sam-
ples to be taken and other information 
to be gathered in a manner that will 
produce evidence admissible in an en-
forcement proceeding. 

(d) The State shall maintain a pro-
gram for receiving and ensuring proper 
consideration of information submitted 
by the public about violations. 

§ 233.41 Requirements for enforcement 
authority. 

(a) Any State agency administering a 
program shall have authority: 

(1) To restrain immediately and ef-
fectively any person from engaging in 
any unauthorized activity; 

(2) To sue to enjoin any threatened or 
continuing violation of any program 
requirement; 

(3) To assess or sue to recover civil 
penalties and to seek criminal rem-
edies, as follows: 

(i) The agency shall have the author-
ity to assess or recover civil penalties 
for discharges of dredged or fill mate-
rial without a required permit or in 
violation of any section 404 permit con-
dition in an amount of at least $5,000 
per day of such violation. 

(ii) The agency shall have the author-
ity to seek criminal fines against any 
person who willfully or with criminal 
negligence discharges dredged or fill 
material without a required permit or 
violates any permit condition issued 
under section 404 in the amount of at 
least $10,000 per day of such violation. 

(iii) The agency shall have the au-
thority to seek criminal fines against 
any person who knowingly makes false 
statements, representation, or certifi-
cation in any application, record, re-
port, plan, or other document filed or 
required to be maintained under the 
Act, these regulations or the approved 
State program, or who falsifies, 
tampers with, or knowingly renders in-
accurate any monitoring device or 
method required to be maintained 
under the permit, in an amount of at 
least $5,000 for each instance of viola-
tion. 

(b)(1) The approved maximum civil 
penalty or criminal fine shall be as-
sessable for each violation and, if the 
violation is continuous, shall be assess-
able in that maximum amount for each 
day of violation. 

(2) The burden of proof and degree of 
knowledge or intent required under 
State law for establishing violations 
under paragraph (a)(3) of this section, 
shall be no greater than the burden of 
proof or degree of knowledge or intent 
EPA must bear when it brings an ac-
tion under the Act. 

(c) The civil penalty assessed, sought, 
or agreed upon by the Director under 
paragraph (a)(3) of this section shall be 
appropriate to the violation. 

NOTE: To the extent that State judgments 
or settlements provide penalties in amounts 
which EPA believes to be substantially inad-
equate in comparison to the amounts which 
EPA would require under similar facts, EPA 
may, when authorized by section 309 of the 
Act, commence separate action for penalties. 
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