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Environmental Protection Agency § 600.009–85 

economy data submitted by the manu-
facturer and used to calculate the man-
ufacturer’s fuel economy average was 
unrepresentative, the Administrator 
may recalculate the manufacturer’s 
fuel economy average based on fuel 
economy data that he deems represent-
ative. 

(4) A manufacturer may request a 
hearing as provided in § 600.009 if the 
Administrator decides to recalculate 
the manufacturer’s average pursuant 
to determinations made relative to this 
section. 

[41 FR 38685, Sept. 10, 1976, as amended at 41 
FR 49760, Nov. 10, 1976] 

§ 600.009–85 Hearing on acceptance of 
test data. 

(a)(1) If the Administrator rejects the 
following: 

(i) The use of a manufacturer’s fuel 
economy data vehicle, in accordance 
with§ 600.008 (e) or (g), or 

(ii) The use of fuel economy data, in 
accordance with § 600.008 (c), or (f), or 

(iii) The determination of a vehicle 
configuration, in accordance with 
§ 600.206(a), or 

(iv) The identification of a car line, 
in accordance with § 600.002(a)(20), or 

(v) The fuel economy label values de-
termined by the manufacturer under 
§ 600.312(a), then 

(2)(i) The manufacturer may, within 
30 days following receipt of notifica-
tion of rejection, request a hearing on 
the Administrator’s decision. 

(ii) The request must be in writing, 
signed by an authorized representative 
of the manufacturer, and include a 
statement specifying the manufactur-
er’s objections to the Administrator’s 
determinations, and data in support of 
such objection. 

(iii) If, after the review of the request 
and supporting data, the Administrator 
finds that the request raises a substan-
tial factual issue(s), the Administrator 
shall provide the manufacturer with an 
opportunity to request a hearing in ac-
cordance with the provisions of this 
section with respect to such issue(s). 

(b)(1) After granting a request for a 
hearing under paragraph (a) of this sec-
tion the Administrator will designate a 
Presiding Officer for the hearing. 

(2) The General Counsel will rep-
resent the Environmental Protection 

Agency in any hearing under this sec-
tion. 

(3) If a time and place for the hearing 
has not been fixed by the Adminis-
trator under paragraph (a) of this sec-
tion the hearing will be held as soon as 
practicable at a time and place fixed by 
the Administrator or by the Presiding 
Officer. 

(c)(1) Upon his appointment pursuant 
to paragraph (a) of this section, the 
Presiding Officer shall establish a hear-
ing file. The file consists of the notice 
issued by the Administrator under 
paragraph (a) of this section together 
with any accompanying material, the 
request for a hearing and the sup-
porting data submitted therewith and 
correspondence and other data mate-
rial to the hearing. 

(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(d) A manufacturer may appear in 
person, or may be represented by coun-
sel or by any other duly authorized 
representative. 

(e)(1) The Presiding Officer upon the 
request of any party, or in his discre-
tion, may arrange for a prehearing con-
ference at a time and place specified by 
the Presiding Officer to consider the 
following: 

(i) Simplification and clarification of 
the issue; 

(ii) Stipulations, admissions of fact, 
and the introduction of documents; 

(iii) Limitation of the number of ex-
pert witnesses; 

(iv) Possibility of agreement dis-
posing of all or any of the issues in dis-
pute; 

(v) Such other matters as may aid in 
the disposition of the hearing, includ-
ing such additional tests as may be 
agreed upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(f)(1) Hearings shall be conducted by 
the Presiding Officer in an informal 
but orderly and expeditious manner. 
The parties may offer oral or written 
evidence, subject to the exclusion by 
the Presiding Officer of irrelevant, im-
material and repetitious evidence. 
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40 CFR Ch. I (7–1–11 Edition) § 600.010–08 

(2) Witnesses will not be required to 
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements 
may be subject to the provisions of 19 
U.S.C. 1001 which imposes penalties for 
knowingly making false statements or 
representations, or using false docu-
ments in any matter within the juris-
diction of any department or agency of 
the United States. 

(3) Any witnesses may be examined 
or cross-examined by the Presiding Of-
ficer, the parties, or their representa-
tives. 

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearing shall, upon a 
showing satisfactory to the Presiding 
Officer of their authority, relevancy, 
and materiality, be received in evi-
dence and shall constitute a part of the 
record. 

(6) Oral argument may be permitted 
in the discretion of the Presiding Offi-
cer and will be reported as part of the 
record unless otherwise ordered. 

(g)(1) The Presiding Officer will make 
an initial decision which shall include 
written findings and conclusions and 
the reasons or basis therefore on all 
material issues of fact, law or discre-
tion presented on the record. The find-
ings, conclusions, and written decisions 
shall be provided to the parties and 
made a part of the record. The initial 
decision shall become the decision of 
the Administrator without further pro-
ceedings unless there is an appeal to 
the Administrator or motion for review 
by the Administrator within 20 days of 
the date the initial decision was filed. 

(2) On appeal from or review of the 
initial decision the Administrator will 
have all the powers which he would 
have in making the initial decision in-
cluding the discretion to require or 
allow briefs, oral argument, the taking 
of additional evidence or the remand-
ing to the Presiding Officer for addi-
tional proceedings. The decision by the 
Administration will include written 
findings and conclusions and the rea-
sons or basis therefor on all the mate-
rial issues of fact, law or discretion 

presented on the appeal or considered 
in the review. 

(h) A manufacturer’s use of any fuel 
economy data which the manufacturer 
challenges pursuant to this section 
shall not constitute final acceptance 
by the manufacturer nor prejudice the 
manufacturer in the exercise of any ap-
peal pursuant to this section chal-
lenging such fuel economy data. 

[49 FR 13844, Apr. 6, 1984; 49 FR 48149, Dec. 10, 
1984] 

§ 600.010–08 Vehicle test requirements 
and minimum data requirements. 

(a) Unless otherwise exempted from 
specific emission compliance require-
ments, for each certification vehicle 
defined in this part, and for each vehi-
cle tested according to the emission 
test procedures in part 86 of this chap-
ter for addition of a model after certifi-
cation or approval of a running change 
(§§ 86.079–32, 86.079–33 and 86.082–34 or 
86.1842–01 of this chapter, as applica-
ble): 

(1) The manufacturer shall generate 
FTP fuel economy data by testing ac-
cording to the applicable procedures. 

(2) The manufacturer shall generate 
highway fuel economy data by: 

(i) Testing according to applicable 
procedures, or 

(ii) Using an analytical technique, as 
described in § 600.006(e). 

(3) The manufacturer shall generate 
US06 fuel economy data by testing ac-
cording to the applicable procedures. 
Alternate fueled vehicles or dual fueled 
vehicles operating on alternate fuel 
may optionally generate this data 
using the alternate fuel. 

(4) The manufacturer shall generate 
SC03 fuel economy data by testing ac-
cording to the applicable procedures. 
Alternate fueled vehicles or dual fueled 
vehicles operating on alternate fuel 
may optionally generate this data 
using the alternate fuel. 

(5) The manufacturer shall generate 
cold temperature FTP fuel economy 
data by testing according to the appli-
cable procedures. Alternate fueled ve-
hicles or dual fueled vehicles operating 
on alternate fuel may optionally gen-
erate this data using the alternate fuel. 

(6) The data generated in paragraphs 
(a)(1) through (5) of this section, shall 
be submitted to the Administrator in 
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