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Commerce in their inspection of such
property, and with the Secretary of
Labor in affirming that the property is
in an area of serious economic disrup-
tion, and in furnishing any information
relating to such property.

§102-75.855 What happens if DOT does
not submit an assignment rec-
ommendation?

If DOT does not submit an assign-
ment recommendation or if it is not re-
ceived within 30 calendar days, the dis-
posal agency must proceed with other
disposal action.

§102-75.860 What happens after the
disposal agency receives the assign-
ment recommendation from DOT?

If, after considering other uses for
the property, the disposal agency ap-
proves the assignment recommenda-
tion from DOT, the disposal agency
must assign the property by letter or
other document to DOT. If the disposal
agency disapproves the recommenda-
tion, the disposal agency must likewise
notify DOT. The disposal agency must
furnish to the landholding agency a
copy of the assignment, unless the
landholding agency is also the disposal
agency.

§102-75.865 What responsibilities does
DOT have after receiving the dis-
posal agency’s assignment letter?

After receiving the assignment letter
from the disposal agency, DOT must
provide the disposal agency with a No-
tice of Proposed Transfer within 30 cal-
endar days after the date of the assign-
ment letter. If the disposal agency ap-
proves the proposed transfer within 30
calendar days of the receipt of the No-
tice of Proposed Transfer, DOT may
prepare the conveyance documents and
proceed with the conveyance. DOT
must take all necessary actions to ac-
complish the conveyance within 15 cal-
endar days after the expiration of the
30-calendar day period provided for the
disposal agency to consider the notice.
DOT must furnish the disposal agency
two conformed copies of the instru-
ments conveying property and all re-
lated documents containing restric-
tions or conditions regulating the fu-
ture use, maintenance, or transfer of
the property.

§ 102-75.880

§102-75.870 Who is responsible for en-
forcing compliance with the terms
and conditions of the port facility
conveyance?

DOT is responsible for enforcing com-
pliance with the terms and conditions
of conveyance, including reforming,
correcting, or amending any instru-
ment of conveyance; granting releases;
and taking any necessary actions to re-
capture the property following the pro-
visions of 40 U.S.C. 554(f). Any of these
actions are subject to the approval of
the head of the disposal agency. DOT
must notify the head of the disposal
agency of its intent to take any pro-
posed action, identify the property af-
fected, and describe in detail the pro-
posed action, including the reasons for
the proposed action.

§102-75.875 What happens in the case
of repossession by the United States
under a reversion of title for non-
compliance with the terms or condi-
tions of conveyance?

In each case of a repossession by the
United States, DOT must, at or prior to
reversion of title, provide the appro-
priate GSA regional property disposal
office, with a Report of Excess Real
Property (Standard Form 118) and ac-
companying schedules. After receiving
a statement from DOT that title to the
property is proposed for revesting, GSA
will review the statement and deter-
mine if title should be revested. If
GSA, in consultation with DOT, deter-
mines that the property should be re-
vested, DOT must submit a Standard
Form 118 to GSA. GSA will review and
act upon the Standard Form 118, if ac-
ceptable. However, the grantee must
provide protection and maintenance for
the property until the title reverts to
the Federal Government, including the
period following the notice of intent to
revert. Such protection and mainte-
nance must, at a minimum, conform to
the standards prescribed in the GSA
Customer Guide to Real Property Dis-
posal.

NEGOTIATED SALES

§102-75.880 When may Executive
agencies conduct negotiated sales?

Executive agencies may conduct ne-
gotiated sales only when—
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§ 102-75.885

(a) The estimated fair market value
of the property does not exceed $15,000;

(b) Bid prices after advertising are
unreasonable (for all or part of the
property) or were not independently ar-
rived at in open competition;

(c) The character or condition of the
property or unusual circumstances
make it impractical to advertise for
competitive bids and the fair market
value of the property and other satis-
factory terms of disposal are obtain-
able by negotiation;

(d) The disposals will be to States,
the Commonwealth of Puerto Rico,
possessions, political subdivisions, or
tax-supported agencies therein, and the
estimated fair market value of the
property and other satisfactory terms
of disposal are obtainable by negotia-
tion. Negotiated sales to public bodies
can only be conducted if a public ben-
efit, which would not be realized from
a competitive sale, will result from the
negotiated sale; or

(e) Negotiation is otherwise author-
ized by Chapter 5 of Subtitle I of Title
40 of the United States Code or other
law, such as disposals of power trans-
mission lines for public or cooperative
power projects.

§102-75.885 What are the disposal
agency’s responsibilities concerning
negotiated sales?

The disposal agency must—

(a) Obtain such competition as is fea-
sible in all negotiations of disposals
and contracts for disposal of surplus
property; and

(b) Prepare and transmit an explana-
tory statement if the fair market value
of the property exceeds $100,000, identi-
fying the circumstances of each dis-
posal by negotiation for any real prop-
erty specified in 40 U.S.C. 545(e), to the
appropriate committees of the Con-
gress in advance of such disposal.

§102-75.890 What clause must be in
the offer to purchase and convey-
ance documents for negotiated
sales to public agencies?

Disposal agencies must include in the
offer to purchase and conveyance docu-
ments an excess profits clause, which
usually runs for 3 years, to eliminate
the potential for windfall profits to
public agencies. This clause states
that, if the purchaser should sell or

41 CFR Ch. 102 (7-1-11 Edition)

enter into agreements to sell the prop-
erty within 3 years from the date of
title transfer by the Federal Govern-
ment, all proceeds in excess of the pur-
chaser’s costs will be remitted to the
Federal Government.

§102-75.895 What wording must gen-
erally be in the excess profits
clause that is required in the offer
to purchase and in the conveyance
document?

The wording of the excess profits
clause should generally be as follows:

Excess Profits Covenant for Negotiated
Sales to Public Bodies

(a) This covenant shall run with the land
for a period of 3 years from the date of con-
veyance. With respect to the property de-
scribed in this deed, if at any time within a
3-year period from the date of transfer of
title by the Grantor, the Grantee, or its suc-
cessors or assigns, shall sell or enter into
agreements to sell the property, either in a
single transaction or in a series of trans-
actions, it is covenanted and agreed that all
proceeds received or to be received in excess
of the Grantee’s or a subsequent seller’s ac-
tual allowable costs will be remitted to the
Grantor. In the event of a sale of less than
the entire property, actual allowable costs
will be apportioned to the property based on
a fair and reasonable determination by the
Grantor.

(b) For purposes of this covenant, the
Grantee’s or a subsequent seller’s allowable
costs shall include the following:

(1) The purchase price of the real property.

(2) The direct costs actually incurred and
paid for improvements that serve only the
property, including road construction, storm
and sanitary sewer construction, other pub-
lic facilities or utility construction, building
rehabilitation and demolition, landscaping,
grading, and other site or public improve-
ments.

(3) The direct costs actually incurred and
paid for design and engineering services with
respect to the improvements described in
(b)(2) of this section.

(4) The finance charges actually incurred
and paid in conjunction with loans obtained
to meet any of the allowable costs enumer-
ated above.

(c) None of the allowable costs described in
paragraph (b) of this section will be deduct-
ible if defrayed by Federal grants or if used
as matching funds to secure Federal grants.

(d) To verify compliance with the terms
and conditions of this covenant, the Grantee,
or its successors or assigns, shall submit an
annual report for each of the subsequent 3
years to the Grantor on the anniversary date
of this deed. Each report will identify the
property involved in this transaction and
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