
702 

42 CFR Ch. I (10–1–11 Edition) § 102.70 

requester’s estate under applicable 
State law. 

Subpart H—Secretarial 
Determinations 

SOURCE: 68 FR 70096, Dec. 16, 2003, unless 
otherwise noted. 

§ 102.70 Determinations the Secretary 
must make before benefits can be 
paid. 

(a) Before reviewing a Request Pack-
age, the Secretary will assign a Pro-
gram number to the Request Package 
and so inform the requester (or his or 
her representative) in writing. All cor-
respondence to the requester (or his or 
her representative) about a specific Re-
quest Package will be referenced by 
this Program number. 

(b) Before the Secretary will pay ben-
efits under this Program, he must de-
termine that: 

(1) The requester or his or her rep-
resentative submitted a completed (to 
the fullest extent possible) and signed 
Request Form within the governing fil-
ing deadline; 

(2) The requester meets the eligi-
bility requirements set out in this part 
(including a determination that a cov-
ered injury was sustained); and 

(3) The requester is entitled to re-
ceive benefits from the Program. In 
making this determination, the Sec-
retary will decide the type(s) and 
amounts of benefits that will be paid to 
the requester. 

(c) Once the Secretary has sufficient 
documentation to make an eligibility 
or benefits determination, he will 
make the decision in a timely manner. 

§ 102.71 Insufficient documentation for 
eligibility and benefits determina-
tions. 

In the event that there is insufficient 
documentation in the Request Package 
for the Secretary to make the applica-
ble determinations under this part, the 
Secretary will notify the requester, or 
his or her representative. The re-
quester will be given 60 calendar days 
from the date of the Secretary’s notifi-
cation to submit the required docu-
mentation. If the requester is unable to 
provide the additional documentation, 
he or she may write to the Secretary 

and explain the reason that the re-
quested documentation is unavailable 
and the efforts the requester has taken 
to obtain the documents. The Sec-
retary may accept such a letter in 
place of the required documentation or 
disapprove the request due to insuffi-
cient documentation. If no documenta-
tion is submitted in response to the 
Secretary’s letter, the Secretary may 
disapprove the request. The Secretary 
also may require an authorization from 
the requester (or his or her representa-
tive) to try to obtain required docu-
mentation on his or her behalf. 

§ 102.72 Sufficient documentation for 
eligibility and benefits determina-
tions. 

(a) Eligibility determinations. When the 
Secretary determines that there is suf-
ficient documentation in the Request 
Package to conduct an evaluation of a 
requester’s eligibility, he will begin the 
review to determine whether the re-
quester is eligible. If the Secretary de-
termines that the requester is not eli-
gible, the Secretary will inform the re-
quester (or his or her representative) in 
writing of the disapproval and the op-
tions available to the requester, includ-
ing reconsideration. 

(b) Benefits determinations. If the Sec-
retary determines that the requester is 
eligible for benefits, he will, after re-
ceiving documentation from the re-
quester for a benefits determination, 
either calculate the amount and types 
of benefits, as described in subpart I of 
this part, or request additional docu-
mentation in order to calculate the 
benefits that can be paid (e.g., an Ex-
planation of Benefits from the request-
er’s insurance company if none was 
provided). 

(c) Additional documentation required. 
At any time after a Request Form has 
been filed, the Secretary may direct a 
requester to supplement or amend the 
Request Package by providing addi-
tional information or documentation. 

§ 102.73 Approval of benefits. 
When the Secretary has determined 

that benefits will be paid to a requester 
and has calculated the type and 
amount of such benefits, he will notify 
the requester (or his or her representa-
tive) in writing. The Secretary will 

VerDate Mar<15>2010 08:13 Nov 16, 2011 Jkt 223181 PO 00000 Frm 00712 Fmt 8010 Sfmt 8010 Y:\SGML\223181.XXX 223181w
re

ie
r-

av
ile

s 
on

 D
S

K
3T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



703 

Public Health Service, HHS § 102.81 

make payments in accordance with 
§ 102.83. 

§ 102.74 Disapproval of benefits. 

(a) If the Secretary determines that a 
requester is not eligible for payments 
under the Program, the Secretary will 
disapprove the request and provide the 
requester, or his or her representative, 
with a written notice of the basis for 
the disapproval and the options avail-
able to the requester, including recon-
sideration. 

(b) The Secretary may disapprove a 
request at any time, even before the re-
quester has submitted required docu-
mentation (e.g., the Secretary may de-
termine that a requester did not meet 
the filing deadline, even before re-
quired documentation is submitted or 
reviewed). 

Subpart I—Calculation and 
Payment of Benefits 

SOURCE: 68 FR 70096, Dec. 16, 2003, unless 
otherwise noted. 

§ 102.80 Calculation of medical bene-
fits. 

In calculating medical benefits, the 
Secretary will take into consideration 
all reasonable costs for those medical 
items and services that are reasonable 
and necessary to diagnose or treat a 
smallpox vaccine recipient or vaccinia 
contact’s covered injury or its health 
complications, as described in § 102.31. 
The Secretary will consider and may 
rely upon benefits documentation sub-
mitted by the requester (e.g., bills, Ex-
planation of Benefits, and cost-related 
documentation to support the expenses 
relating to the covered injury or its 
health complications), as required by 
§ 102.60. The Secretary will make such 
payments only to the extent that such 
costs were not, and will not be, paid by 
any third-party payor and only if no 
third-party payor had or has an obliga-
tion to provide such services or items 
to the requester, except as provided in 
§ 103.83(c) and § 103.84. There are no caps 
on medical benefits that may be pro-
vided under the Program. 

§ 102.81 Calculation of benefits for lost 
employment income. 

(a) Primary calculation. Benefits under 
this section may be paid for days of 
work lost as a result of a covered in-
jury or its health complications if the 
smallpox vaccine recipient or vaccinia 
contact lost employment income for 
the lost work days. As described in 
§ 102.32(c), days in which an individual 
used paid leave (including vacation and 
sick leave) for lost work days will not 
be considered days for which the indi-
vidual lost employment income (unless 
the individual’s employer restores the 
leave taken by putting the employee in 
the same position as if he or she had 
not used paid leave). 

(1) The Secretary will calculate the 
rate of benefits to be paid for the lost 
work days based on the smallpox vac-
cine recipient or vaccinia contact’s 
gross employment income, which in-
cludes income from self-employment, 
at the time he or she sustained the cov-
ered injury. The Secretary may not, 
except with respect to injured individ-
uals who are minors, consider projected 
future earnings in this calculation. 

(i) For a smallpox vaccine recipient 
or vaccinia contact with no dependents 
at the time the covered injury was sus-
tained, the benefits are 662⁄3% of the in-
dividual’s gross employment income at 
the time the covered injury was sus-
tained. 

(ii) For a smallpox vaccine recipient 
or vaccinia contact with one or more 
dependents at the time the covered in-
jury was sustained, the benefits are 
75% of the individual’s gross employ-
ment income at the time the covered 
injury was sustained; and 

(2) In the case of a smallpox vaccine 
recipient or vaccinia contact who is a 
minor, the Secretary may consider the 
provisions of 5 U.S.C. 8113 (part of the 
statute authorizing the FECA Pro-
gram), and any implementing regula-
tions, in determining the amount of 
payments under this section and the 
circumstances under which such pay-
ments are reasonable and necessary. 

(b) Adjustment for inflation. Benefits 
for lost employment income paid under 
the Program that represent future lost 
employment income will be adjusted 
annually to account for inflation. 
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