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order, discovery ruling, or subpoena, as 
applicable, and returning the case to 
the Board for further proceedings in ac-
cordance with the Administrator’s de-
cision and this subpart. 

(2) The Administrator may direct the 
Board to take further action for the de-
velopment of additional facts or new 
issues, or to consider the applicability 
of laws or regulations other than those 
considered by the Board. The following 
are not acceptable bases for remand: 

(i) Presentation of evidence existing 
at the time of the Board hearing that 
was known or reasonably may be 
known. 

(ii) Introduction of a favorable court 
ruling, regardless of whether the ruling 
was made or was available at the time 
of the Board hearing or at the time the 
Board issued its decision. 

(iii) Change in a party’s representa-
tion, regardless when made. 

(iv) Presentation of an alternative 
legal basis concerning an issue in dis-
pute. 

(v) Attempted retraction of a waiver 
of a right, regardless when made. 

(3) After remand, the Board must 
take the actions required in the Ad-
ministrator’s remand order and issue a 
new decision in accordance with para-
graph (f)(1)(i) of this section, or issue 
under paragraph (f)(1)(ii) of this section 
an initial decision or a further remand 
order, discovery ruling, or subpoena 
ruling, as applicable. 

(4) Administrator review of any deci-
sion or other action by the Board after 
remand is, to the extent applicable, 
subject to the provisions of paragraphs 
(a)(2) or (a)(3) of this section. 

(5) In addition to ordering a remand 
to the Board, the Administrator may 
order a remand to any component of 
HHS or CMS or to an intermediary 
under appropriate circumstances, in-
cluding, but not limited to, for the pur-
pose of effectuating a court order (as 
described in § 405.1877(g)(2) of this sub-
part). When the intermediary’s denial 
of the relief, that the provider sought 
before the Board and that is under re-
view by the Administrator, was based 
on procedural grounds (such as the al-
leged failure of the provider to satisfy 
a time limit) or was based on the al-
leged failure to supply adequate docu-
mentation to support the provider’s 

claim, and the Administrator rules 
that the basis of the intermediary’s de-
nial is invalid, the Administrator re-
mands to the intermediary for the 
intermediary to make a determination 
on the merits of the provider’s claim. 

[73 FR 30262, May 23, 2008; 73 FR 49356, 49357, 
Aug. 21, 2008] 

§ 405.1877 Judicial review. 

(a) Basis and scope. (1) Notwith-
standing the provisions of 5 U.S.C. 704 
or any other provision of law, sections 
205(h) and 1872 of the Act provide that 
a decision or other action by a review-
ing entity is subject to judicial review 
solely to the extent authorized by sec-
tion 1878(f)(1) of the Act. This section, 
along with the EJR provisions of 
§ 405.1842 of this subpart, implements 
section 1878(f)(1) of the Act. 

(2) Section 1878(f)(1) of the Act pro-
vides that a provider has a right to ob-
tain judicial review of a final decision 
of the Board, or of a timely reversal, 
affirmation, or modification by the Ad-
ministrator of a final Board decision, 
by filing a civil action in accordance 
with the Federal Rules of Civil Proce-
dure in a Federal district court with 
venue no later than 60 days after the 
date of receipt by the provider of a 
final Board decision or a reversal, affir-
mation, or modification by the Admin-
istrator. The Secretary (and not the 
Administrator or CMS itself, or the 
intermediary) is the only proper de-
fendant in a civil action brought under 
section 1878(f)(1) of the Act. 

(3) A Board decision is final and sub-
ject to judicial review under section 
1878(f)(1) of the Act only if the deci-
sion— 

(i) Is one of the Board decisions speci-
fied in § 405.1875(a)(2)(i) through 
(a)(2)(iii) of this subpart or, in a par-
ticular case, is deemed to be final by 
the Administrator under 
§ 405.1875(a)(2)(iv) of this subpart; and 

(ii) Is not reversed, affirmed, modi-
fied, or remanded by the Administrator 
under §§ 405.1875(e) and 405.1875(f) of this 
subpart within 60 days of the date of 
receipt by the provider of the Board’s 
decision. A provider is not required to 
seek Administrator review under 
§ 405.1875(c) first in order to seek judi-
cial review of a Board decision that is 
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final and subject to judicial review 
under section 1878(f)(1) of the Act. 

(4) If the Administrator timely re-
verses, affirms, or modifies one of the 
Board decisions specified in 
§ 405.1875(a)(2)(i) through (a)(2)(iii) of 
this subpart or deemed to be final by 
the Administrator in a particular case 
under § 405.1875(a)(2)(iv) of this subpart, 
the Administrator’s reversal, affirma-
tion, or modification is the only deci-
sion subject to judicial review under 
section 1878(f)(1) of the Act. A remand 
of a Board decision by the Adminis-
trator to the Board vacates the deci-
sion. Neither the Board’s decision nor 
the Administrator’s remand is a final 
decision subject to judicial review 
under section 1878(f)(1) of the Act (as 
described in § 405.1875(e)(4), 
§ 405.1875(f)(1), and § 405.1875(f)(4) of this 
subpart). 

(b) Determining when a civil action may 
be filed—(1) General rule. Under section 
1878(f)(1) of the Act, the 60-day periods 
for Administrator review of a decision 
by the Board, and for judicial review of 
any final Board decision, respectively, 
both begin to run on the same day. 
Paragraphs (b)(2), (b)(3) and (b)(4) of 
this section identify how various ac-
tions or inaction by the Administrator 
within the 60-day review period deter-
mine the scope and timing of any right 
a provider may have to judicial review 
under section 1878(f)(1) of the Act. 

(2) Administrator declines review. If the 
Administrator declines any review of a 
Board decision specified in 
§ 405.1875(a)(2) of this subpart, whether 
through inaction or in a written notice 
issued under § 405.1875(c)(3) of this sub-
part, the provider must file any civil 
action seeking judicial review of the 
Board’s final decision under section 
1878(f)(1) of the Act no later than 60 
days after the date of receipt by the 
provider of the Board’s decision. 

(3) Administrator accepts review and 
renders timely decision. When the Ad-
ministrator decides to review, in a no-
tice under § 405.1875(c)(3) of this sub-
part, any issue in a Board decision 
specified as final, or deemed as final by 
the Administrator, under § 405.1875(a)(2) 
of this subpart, and he or she subse-
quently renders a decision within the 
60-day review period (as described in 
§ 405.1875(a)(1) of this subpart), the pro-

vider has no right to obtain judicial re-
view of the Board’s decision under sec-
tion 1878(f)(1) of the Act. 

(i) If the Administrator timely re-
verses, affirms, or modifies the Board’s 
decision, the provider’s only right 
under section 1878(f)(1) of the Act is to 
request judicial review of the Adminis-
trator’s decision by filing a civil action 
no later than 60 days after the date of 
receipt by the provider of the Adminis-
trator’s decision (as described in 
§ 405.1877(a)(3) of this subpart). 

(ii) If the Administrator timely va-
cates the Board’s decision and remands 
for further proceedings (as described in 
§ 405.1875(f)(1)(i) of this subpart), a pro-
vider has no right to judicial review 
under section 1878(f)(1) of the Act of the 
Board’s decision or of the Administra-
tor’s remand (as described in 
§ 405.1877(a)(3) of this subpart). 

(4) Administrator accepts review and 
timely decision is not rendered. If the Ad-
ministrator decides to review, in a no-
tice under § 405.1875(c)(3) of this sub-
part, any issue in a Board decision 
specified as final, or deemed to be final 
by the Administrator, under 
§ 405.1875(a)(2), but he or she does not 
render a decision within the 60-day re-
view period, this subsequent inaction 
constitutes an affirmation of the 
Board’s decision by the Administrator, 
for purposes of the time in which to 
seek judicial review. In this case, the 
provider must file any civil action re-
questing judicial review of the Admin-
istrator’s final decision under section 
1878(f)(1) of the Act no later than 60 
days after the expiration of the 60-day 
period for a decision by the Adminis-
trator under § 405.1875(a)(1) and 
§ 405.1875(e)(2) of this subpart. 

(c) Statutory limitations on and pre-
clusion of judicial review. The Act limits 
or precludes judicial review of certain 
matters at issue. Limitations on and 
preclusions of judicial review include 
the following: 

(1) A finding in an intermediary de-
termination that expenses incurred for 
items and services furnished by a pro-
vider to an individual are not payable 
under title XVIII of the Act because 
those items or services are excluded 
from coverage under section 1862 of the 
Act, and the regulations at 42 CFR part 
411, is not reviewable by the Board (as 
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described in § 405.1840(b)(1) of this sub-
part) and is not subject to judicial re-
view under section 1878(f)(1) of the Act; 
the finding is subject to judicial review 
solely in accordance with the applica-
ble provisions of sections 1155, 1869, and 
1879(d) of the Act, and of subpart I of 
part 405 and subpart B of part 478, as 
applicable. 

(2) Certain matters affecting pay-
ments to hospitals under the prospec-
tive payment system are completely 
removed from administrative and judi-
cial review, as provided in section 
1886(d)(7) of the Act, and §§ 405.1804 and 
405.1840(b)(2) of this subpart. 

(3) Any Board remand order, or dis-
covery or disclosure ruling or subpoena 
specified in § 405.1875(a)(3)(i) through 
(a)(3)(ii) of this subpart, or a decision 
by the Administrator following imme-
diate review of a Board remand order, 
discovery ruling, or subpoena, is not 
subject to immediate judicial review 
under section 1878(f)(1) of the Act. Judi-
cial review of all nonfinal Board ac-
tions, including any such Board re-
mand order, discovery or disclosure 
ruling, or subpoena (except as provided 
in § 405.1857(e) of this subpart), is lim-
ited to review of a final agency deci-
sion as described in § 405.1877(a) of this 
subpart. 

(d) Group appeals. If a final decision is 
issued by the Board or rendered by the 
Administrator, as applicable, in any 
group appeal brought under § 405.1837, 
those providers in the group appeal 
that seek judicial review of the final 
decision under section 1878(f)(1) of the 
Act must file a civil action as a group 
(as described in § 405.1877(e)(2) of this 
subpart) for the specific matter at 
issue and common factual or legal 
question that was addressed in the 
final agency decision in the group ap-
peal. 

(e) Venue for civil actions—(1) Single 
provider appeals. A civil action under 
section 1878(f)(1) of the Act requesting 
judicial review of a final decision of the 
Board or the Administrator, as applica-
ble, in a single provider appeal under 
§ 405.1835 of this subpart must be 
brought in the District Court of the 
United States for the judicial district 
in which the provider is located or in 
the United States District Court for 
the District of Columbia. 

(2) Group appeals. A civil action under 
section 1878(f)(1) of the Act seeking ju-
dicial review of a final decision of the 
Board or the Administrator, as applica-
ble, in a group appeal under § 405.1837 of 
this subpart must be brought in the 
District Court of the United States for 
the judicial district in which the great-
est number of providers participating 
in both the group appeal and the civil 
action are located or in the United 
States District Court for the District 
of Columbia. 

(f) Service of process. Process must be 
served as described under 45 CFR part 
4. 

(g) Remand by a court—(1) General 
rule. Under section 1874 of the Act, and 
§ 421.5(b) of this chapter, the Secretary 
is the real party in interest in a civil 
action seeking relief under title XVIII 
of the Act. The Secretary has delegated 
to the Administrator the authority 
under section 1878(f)(1) of the Act to re-
view decisions of the Board and, as ap-
plicable, render a final agency decision. 
If a court, in a civil action brought by 
a provider against the Secretary as the 
real party in interest regarding a mat-
ter pertaining to Medicare payment to 
the provider, orders a remand for fur-
ther action by the Secretary, any com-
ponent of HHS or CMS, or the inter-
mediary, the remand order must be 
deemed, except as provided in para-
graph (g)(3) of this section, to be di-
rected to the Administrator in the first 
instance, regardless of whether the 
court’s remand order refers to the Sec-
retary, the Administrator, the Board, 
any other component of HHS or CMS, 
or the intermediary. 

(2) Procedures. (i) Upon receiving no-
tification of a court remand order, the 
Administrator must prepare an appro-
priate remand order and, if applicable, 
file the order in any Board appeal at 
issue in the civil action. 

(ii) The Administrator’s remand 
order must— 

(A) Describe the specific require-
ments of the court’s remand order; 

(B) Require compliance with those 
requirements by the pertinent compo-
nent of HHS or CMS or by the inter-
mediary, as applicable; and 

(C) Remand the matter to the appro-
priate entity for further action. 
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(iii) After the entity named in the 
Administrator’s remand order com-
pletes its response to that order, the 
entity’s response after remand is sub-
ject to further proceedings before the 
Board or the Administrator, as applica-
ble, in accordance with this subpart. 
For example— 

(A) If the intermediary issues a re-
vised intermediary determination after 
remand, the provider may request a 
Board hearing on the revised deter-
mination (as described in §§ 405.1803(d) 
and 405.1889 of this subpart); or, 

(B) If the intermediary hearing offi-
cer(s) or the Board issues a new deci-
sion after remand, a decision may be 
reviewed by a CMS reviewing official 
or the Administrator, respectively (as 
described in §§ 405.1834 and 405.1875(f)(4) 
of this subpart). 

(3) Exception. The provisions of para-
graphs (g)(1) and (g)(2) of this section 
do not apply to the extent they may be 
inconsistent with the court’s remand 
order or any other order of the court 
regarding the civil action. 

(h) Implementation of final court judg-
ment. (1) When a final, non-appealable 
court judgment is issued in a civil ac-
tion brought by a provider against the 
Secretary as the real party in interest 
regarding a matter affecting Medicare 
payment, a court judgment is subject 
to the provisions of § 405.1803(d) of this 
subpart. 

(2) The provisions of paragraph (h)(1) 
of this section do not apply to the ex-
tent they may be inconsistent with the 
court’s final judgment or any other 
order of a court regarding the civil ac-
tion. 

[73 FR 30264, May 23, 2008] 

§ 405.1881 Appointment of representa-
tive. 

A provider or other party may be rep-
resented by legal counsel or any other 
person it appoints to act as its rep-
resentative at the proceedings, con-
ducted in accordance with §§ 405.1819 
and 405.1851. 

§ 405.1883 Authority of representative. 
A representative appointed by a pro-

vider or other party may accept or give 
on behalf of the provider or other party 
any request or notice relative to any 
proceeding before a hearing officer or 

the Board. A representative shall be 
entitled to present evidence and allega-
tions as to facts and law in any pro-
ceeding affecting the party he rep-
resents and to obtain information with 
respect to a request for an inter-
mediary hearing or a Board hearing 
made in accordance with § 405.1811, 
§ 405.1835, or § 405.1837 to the same ex-
tent as the party he represents. Notice 
to a provider or other party of any ac-
tion, determination, or decision, or a 
request for the production of evidence 
by a hearing officer or the Board sent 
to the representative of the provider or 
other party shall have the same force 
and effect as if it had been sent to the 
provider or other party. 

§ 405.1885 Reopening an intermediary 
determination or reviewing entity 
decision. 

(a) General. (1) A Secretary deter-
mination, an intermediary determina-
tion, or a decision by a reviewing enti-
ty (as described in § 405.1801(a) of this 
subpart) may be reopened, for findings 
on matters at issue in a determination 
or decision, by CMS (with respect to 
Secretary determinations), by the 
intermediary (with respect to inter-
mediary determinations) or by the re-
viewing entity that made the decision 
(as described in § 405.1885(c) of this sub-
part). 

(2) A determination or decision may 
be reopened either through own motion 
of CMS (for Secretary determinations), 
the intermediary or reviewing entity, 
by notifying the parties to the deter-
mination or decision (as specified in 
§ 405.1887), or by granting the request of 
the provider affected by the determina-
tion or decision. 

(3) An intermediary’s discretion to 
reopen or not reopen a matter is sub-
ject to a contrary directive from CMS 
to reopen or not reopen that matter. 

(4) If CMS directs an intermediary to 
reopen a matter, reopening is consid-
ered an own motion reopening by the 
intermediary. A reopening may result 
in a revision of any matter at issue in 
the determination or decision. 

(5) If a matter is reopened and a re-
vised determination or decision is 
made, a revised determination or deci-
sion is appealable to the extent pro-
vided in § 405.1889 of this subpart. 
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