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42 CFR Ch. IV (10–1–11 Edition) § 417.412 

§ 417.412 Qualifying condition: Admin-
istration and management. 

The HMO or CMP must demonstrate 
that it— 

(a) Has sufficient administrative ca-
pability to carry out the requirements 
of the contract; and 

(b) Does not have any agents or man-
agement staff or persons with owner-
ship or control interests who have been 
convicted of criminal offenses related 
to their involvement in Medicaid, 
Medicare, or social service programs 
under title XX of the Act. 

[50 FR 1346, Jan. 10, 1985, as amended at 58 
FR 38082, July 15, 1993; 60 FR 45676, Sept. 1, 
1995] 

§ 417.413 Qualifying condition: Oper-
ating experience and enrollment. 

(a) Condition. The HMO or CMP must 
demonstrate that it has operating ex-
perience and an enrolled population 
sufficient to provide a reasonable basis 
for establishing a prospective per cap-
ita reimbursement rate or a reasonable 
cost reimbursement rate, as appro-
priate. 

(b) Standard: Enrollment and operating 
experience for HMOs or CMPs to contract 
on a risk basis. To be eligible to con-
tract on a risk basis— 

(1) A nonrural HMO or CMP must 
currently have the following: 

(i) At least 5,000 enrollees; and 
(ii) At least 75 Medicare enrollees or 

a plan acceptable to CMS for achieving 
a Medicare enrollment of 75 within 2 
years from the beginning of its initial 
contract period. 

(2) A rural HMO or CMP must cur-
rently have— 

(i) At least 1,500 enrollees; and 
(ii) At least 75 Medicare enrollees or 

a plan acceptable to CMS for achieving 
a Medicare enrollment of 75 within 2 
years from the beginning of its initial 
contract period. 

(3) For purposes of this paragraph, an 
HMO or CMP is considered rural if at 
least 50 percent of its enrollees reside 
in nonmetropolitan areas. A nonmetro-
politan area is an area— 

(i) No part of which is within a met-
ropolitan statistical area (MSA) as des-
ignated by the Executive Office of 
Management and Budget; and 

(ii) That does not contain a city 
whose population exceeds 50,000 indi-
viduals. 

(4) A subdivision or subsidiary of an 
HMO or CMP that meets the require-
ments of paragraph (b)(1) or (b)(2) of 
this section need not demonstrate that 
it meets those requirements as an inde-
pendent unit if the HMO or CMP as-
sumes responsibility for the financial 
risk, and adequate management and 
supervision of health care services fur-
nished by its subdivision or subsidiary. 

(c) Standard: Enrollment and operating 
experience for HMOs or CMPs to contract 
on a cost basis. To be eligible to con-
tract on a reasonable cost basis, an 
HMO or CMP must currently have en-
rollees sufficient in number to provide 
a reasonable basis for entering into a 
contract, as follows: 

(1) At least 1,500 enrollees. 
(2) At least 75 Medicare enrollees, or 

a plan acceptable to CMS for achiev-
ing— 

(i) A Medicare enrollment of 75 with-
in 2 years from the beginning of its ini-
tial contract period; and 

(ii) At least 250 Medicare enrollees by 
the beginning of its fourth contract pe-
riod. 

(d) Standard: Composition of enroll-
ment—(1) Requirement. Except as speci-
fied in paragraphs (d)(2) and (e) of this 
section, not more than 50 percent of an 
HMO’s or CMP’s enrollment may be 
Medicare beneficiaries. 

(2) Waiver of composition of enrollment 
standard. CMS may waive compliance 
with the requirements of paragraph 
(d)(1) of this section if the HMO or CMP 
has made and is making reasonable ef-
forts to enroll individuals who are not 
Medicare beneficiaries and it meets one 
of the following requirements: 

(i) The HMO or CMP serves a geo-
graphic area in which Medicare bene-
ficiaries and Medicaid recipients con-
stitute more than 50 percent of the 
population. (CMS does not grant a 
waiver that would permit the percent-
age of Medicare and Medicaid enrollees 
to exceed the percentage of Medicare 
beneficiaries and Medicaid recipients 
in the population of the geographic 
area.) 

(ii) The HMO or CMP is owned and 
operated by a government entity. The 
waiver may be for a period up to three 
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