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§438.218

populations or specialize in conditions
that require costly treatment.

(d) Ezcluded providers. MCOs, PIHPs,
and PAHPs may not employ or con-
tract with providers excluded from par-
ticipation in Federal health care pro-
grams under either section 1128 or sec-
tion 1128A of the Act.

(e) State requirements. REach MCO,
PIHP, and PAHP must comply with
any additional requirements estab-
lished by the State.

[67 FR 41095, June 14, 2002; 67 FR 54532, Aug.
22, 2002]

§438.218 Enrollee information.

The requirements that States must
meet under §438.10 constitute part of
the State’s quality strategy at §438.204.

§438.224 Confidentiality.

The State must ensure, through its
contracts, that (consistent with sub-
part F of part 431 of this chapter), for
medical records and any other health
and enrollment information that iden-
tifies a particular enrollee, each MCO,
PIHP, and PAHP uses and discloses
such individually identifiable health
information in accordance with the pri-
vacy requirements in 45 CFR parts 160
and 164, subparts A and E, to the extent
that these requirements are applicable.

§438.226 Enrollment and
disenrollment.

The State must ensure that each
MCO, PIHP, and PAHP contract com-
plies with the enrollment and
disenrollment requirements and limi-
tations set forth in § 438.56.

§438.228 Grievance systems.

(a) The State must ensure, through
its contracts, that each MCO and PIHP
has in effect a grievance system that
meets the requirements of subpart F of
this part.

(b) If the State delegates to the MCO
or PIHP responsibility for notice of ac-
tion under subpart E of part 431 of this
chapter, the State must conduct ran-
dom reviews of each delegated MCO or
PIHP and its providers and subcontrac-
tors to ensure that they are notifying
enrollees in a timely manner.

42 CFR Ch. IV (10-1-11 Edition)

§438.230 Subcontractual relationships
and delegation.

(a) General rule. The State must en-
sure, through its contracts, that each
MCO, PIHP, and PAHP—

(1) Oversees and is accountable for
any functions and responsibilities that
it delegates to any subcontractor; and

(2) Meets the conditions of paragraph
(b) of this section.

(b) Specific conditions. (1) Before any
delegation, each MCO, PIHP, and
PAHP evaluates the prospective sub-
contractor’s ability to perform the ac-
tivities to be delegated.

(2) There is a written agreement
that—

(i) Specifies the activities and report
responsibilities delegated to the sub-
contractor; and

(ii) Provides for revoking delegation
or imposing other sanctions if the sub-
contractor’s performance is inad-
equate.

(3) The MCO, PIHP, or PAHP mon-
itors the subcontractor’s performance
on an ongoing basis and subjects it to
formal review according to a periodic
schedule established by the State, con-
sistent with industry standards or
State MCO laws and regulations.

(4) If any MCO, PIHP, or PAHP iden-
tifies deficiencies or areas for improve-
ment, the MCO, PIHP, or PAHP and
the subcontractor take corrective ac-
tion.

MEASUREMENT AND IMPROVEMENT
STANDARDS

§438.236 Practice guidelines.

(a) Basic rule: The State must ensure,
through its contracts, that each MCO
and, when applicable, each PIHP and
PAHP meets the requirements of this
section.

(b) Adoption of practice guidelines.
Each MCO and, when applicable, each
PIHP and PAHP adopts practice guide-
lines that meet the following require-
ments:

(1) Are based on valid and reliable
clinical evidence or a consensus of
health care professionals in the par-
ticular field.

(2) Consider the needs of the MCO’s,
PIHP’s, or PAHP’s enrollees.

(3) Are adopted in consultation with
contracting health care professionals.
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