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(iii) Gathering information from 
other sources, such as family members, 
medical providers, social workers, and 
educators (if necessary) to form a com-
plete assessment of the eligible indi-
vidual. 

(2) Development (and periodic revi-
sion) of a specific care plan based on 
the information collected through the 
assessment, that includes the fol-
lowing: 

(i) Specifies the goals and actions to 
address the medical, social, edu-
cational, and other services needed by 
the eligible individual. 

(ii) Includes activities such as ensur-
ing the active participation of the eli-
gible individual and working with the 
individual (or the individual’s author-
ized health care decision maker) and 
others to develop those goals. 

(iii) Identifies a course of action to 
respond to the assessed needs of the eli-
gible individual. 

(3) Referral and related activities 
(such as scheduling appointments for 
the individual) to help the eligible indi-
vidual obtain needed services, includ-
ing activities that help link the indi-
vidual with medical, social, and edu-
cational providers or other programs 
and services that are capable of pro-
viding needed services to address iden-
tified needs and achieve goals specified 
in the care plan. 

(4) Monitoring and follow-up activi-
ties, including activities and contacts 
that are necessary to ensure that the 
care plan is effectively implemented 
and adequately addresses the needs of 
the eligible individual and which may 
be with the individual, family mem-
bers, service providers, or other enti-
ties or individuals and conducted as 
frequently as necessary, and including 
at least one annual monitoring, to help 
determine whether the following condi-
tions are met: 

(i) Services are being furnished in ac-
cordance with the individual’s care 
plan. 

(ii) Services in the care plan are ade-
quate. 

(iii) There are changes in the needs 
or status of the eligible individual. 
Monitoring and follow-up activities in-
clude making necessary adjustments in 
the care plan and service arrangements 
with providers. 

(e) Case management may include 
contacts with non-eligible individuals 
that are directly related to the identi-
fication of the eligible individual’s 
needs and care, for the purposes of 
helping the eligible individual access 
services, identifying needs and sup-
ports to assist the eligible individual in 
obtaining services, providing case man-
agers with useful feedback, and alert-
ing case managers to changes in the el-
igible individual’s needs. 

[72 FR 68091, Dec. 4, 2007, as amended at 74 
FR 31196, June 30, 2009] 

§ 440.170 Any other medical care or re-
medial care recognized under State 
law and specified by the Secretary. 

(a) Transportation. (1) ‘‘Transpor-
tation’’ includes expenses for transpor-
tation and other related travel ex-
penses determined to be necessary by 
the agency to secure medical examina-
tions and treatment for a recipient. 

(2) Except as provided in paragraph 
(a)(4), transportation, as defined in this 
section, is furnished only by a provider 
to whom a direct vendor payment can 
appropriately be made by the agency. 

(3) ‘‘Travel expenses’’ include— 
(i) The cost of transportation for the 

recipient by ambulance, taxicab, com-
mon carrier, or other appropriate 
means; 

(ii) The cost of meals and lodging en 
route to and from medical care, and 
while receiving medical care; and 

(iii) The cost of an attendant to ac-
company the recipient, if necessary, 
and the cost of the attendant’s trans-
portation, meals, lodging, and, if the 
attendant is not a member of the re-
cipient’s family, salary. 

(4) Non-emergency medical transpor-
tation brokerage program. At the op-
tion of the State, and notwithstanding 
§ 431.50 (statewide operation) and 
§ 431.51 (freedom of choice of providers) 
of this chapter and § 440.240 (com-
parability of services for groups), a 
State plan may provide for the estab-
lishment of a non-emergency medical 
transportation brokerage program in 
order to more cost-effectively provide 
non-emergency medical transportation 
services for individuals eligible for 
medical assistance under the State 
plan who need access to medical care 
or services, and have no other means of 
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transportation. These transportation 
services include wheelchair vans, taxis, 
stretcher cars, bus passes and tickets, 
secured transportation containing an 
occupant protection system that ad-
dresses safety needs of disabled or spe-
cial needs individuals, and other forms 
of transportation otherwise covered 
under the state plan. 

(i) Non-emergency medical transpor-
tation services may be provided under 
contract with individuals or entities 
that meet the following requirements: 

(A) Is selected through a competitive 
bidding process that is consistent with 
45 CFR 92.36(b) through (i) and is based 
on the State’s evaluation of the bro-
ker’s experience, performance, ref-
erences, resources, qualifications, and 
costs. 

(B) Has oversight procedures to mon-
itor beneficiary access and complaints 
and ensure that transportation is time-
ly and that transport personnel are li-
censed, qualified, competent, and cour-
teous. 

(C) Is subject to regular auditing and 
oversight by the State in order to en-
sure the quality and timeliness of the 
transportation services provided and 
the adequacy of beneficiary access to 
medical care and services. 

(D) Is subject to a written contract 
that imposes the requirements related 
to prohibitions on referrals and con-
flicts of interest described at 
§ 440.170(a)(4)(ii), and provides for the 
broker to be liable for the full cost of 
services resulting from a prohibited re-
ferral or subcontract. 

(ii) Federal financial participation is 
available at the medical assistance 
rate for the cost of a written brokerage 
contract that: 

(A) Except as provided in paragraph 
(a)(4)(ii)(B) of this section, prohibits 
the broker (including contractors, own-
ers, investors, Boards of Directors, cor-
porate officers, and employees) from 
providing non-emergency medical 
transportation services or making a re-
ferral or subcontracting to a transpor-
tation service provider if: 

(1) The broker has a financial rela-
tionship with the transportation pro-
vider as defined at § 411.354(a) of this 
chapter with ‘‘transportation broker’’ 
substituted for ‘‘physician’’ and ‘‘non- 

emergency transportation’’ substituted 
for ‘‘DHS’’; or 

(2) The broker has an immediate fam-
ily member, as defined at § 411.351 of 
this chapter, that has a direct or indi-
rect financial relationship with the 
transportation provider, with the term 
‘‘transportation broker’’ substituted 
for ‘‘physician.’’ 

(B) Exceptions: The prohibitions de-
scribed at clause (A) of this paragraph 
do not apply if there is documentation 
to support the following: 

(1) Transportation is provided in a 
rural area, as defined at § 412.62(f), and 
there is no other available Medicaid 
participating provider or other pro-
vider determined by the State to be 
qualified except the non-governmental 
broker. 

(2) Transportation is so specialized 
that there is no other available Med-
icaid participating provider or other 
provider determined by the State to be 
qualified except the non-governmental 
broker. 

(3) Except for the non-governmental 
broker, the availability of other Med-
icaid participating providers or other 
providers determined by the State to 
be qualified is insufficient to meet the 
need for transportation. 

(4) The broker is a government entity 
and the individual service is provided 
by the broker, or is referred to or sub-
contracted with another government- 
owned or operated transportation pro-
vider generally available in the com-
munity, if the following conditions are 
met: 

(i) The contract with the broker pro-
vides for payment that does not exceed 
the actual costs calculated as though 
the broker were a distinct unit, and ex-
cludes from these payments any per-
sonnel or other costs shared with or al-
located from parent or related entities; 
and the governmental broker main-
tains an accounting system such that 
all funds allocated to the Medicaid bro-
kerage program and all costs charged 
to the brokerage program will be com-
pletely separate from any other pro-
gram; 

(ii) The broker documents that, with 
respect to the individual’s specific 
transportation needs, the government 
provider is the most appropriate and 
lowest cost alternative; and 

VerDate Mar<15>2010 14:33 Oct 28, 2011 Jkt 223184 PO 00000 Frm 00277 Fmt 8010 Sfmt 8010 Q:\42\42V4.TXT ofr150 PsN: PC150



268 

42 CFR Ch. IV (10–1–11 Edition) § 440.170 

(iii) The broker documents that the 
Medicaid program is paying no more 
for fixed route public transportation 
than the rate charged to the general 
public and no more for public para-
transit services than the rate charged 
to other State human services agencies 
for comparable services. 

(C) Transportation providers may not 
offer or make any payment or other 
form of remuneration, including any 
kickback, rebate, cash, gifts, or service 
in kind to the broker in order to influ-
ence referrals or subcontracting for 
non-emergency medical transportation 
provided to a Medicaid recipient. 

(D) In referring or subcontracting for 
non-emergency medical transportation 
with transportation providers, a broker 
may not withhold necessary non-emer-
gency medical transportation from a 
Medicaid recipient or provide non- 
emergency medical transportation that 
is not the most appropriate and a cost- 
effective means of transportation for 
that recipient for the purpose of finan-
cial gain, or for any other purpose. 

(b) Services furnished in a religious 
nonmedical health care institution. Serv-
ices furnished in a religious nonmed-
ical health care institution are services 
furnished in an institution that: 

(1) Is an institution that is described 
in (c)(3) of section 501 of the Internal 
Revenue Code of 1986 and is exempt 
from taxes under section 501(a) of that 
section. 

(2) Is lawfully operated under all ap-
plicable Federal, State, and local laws 
and regulations. 

(3) Furnishes only nonmedical nurs-
ing items and services to patients who 
choose to rely solely upon a religious 
method of healing and for whom the 
acceptance of medical health services 
would be inconsistent with their reli-
gious beliefs. 

(4) Furnishes nonmedical items and 
services exclusively through nonmed-
ical nursing personnel who are experi-
enced in caring for the physical needs 
of nonmedical patients. 

(5) Furnishes these nonmedical items 
and services to inpatients on a 24-hour 
basis. 

(6) Does not furnish, on the basis of 
its religious beliefs, through its per-
sonnel or otherwise, medical items and 
services (including any medical screen-

ing, examination, diagnosis, prognosis, 
treatment, or the administration of 
drugs) for its patients. 

(7) Is not owned by, is not under com-
mon ownership with, or does not have 
an ownership interest of 5 percent or 
more in, a provider of medical treat-
ment or services and is not affiliated 
with a provider of medical treatment 
or services or with an individual who 
has an ownership interest or 5 percent 
or more in a provider of medical treat-
ment or services. Permissible affili-
ations are described in paragraph (c) of 
this section. 

(8) Has in effect a utilization review 
plan that meets the following criteria: 

(i) Provides for the review of admis-
sions to the institution, duration of 
stays, cases of continuous extended du-
ration, and items and services fur-
nished by the institution. 

(ii) Requires that the reviews be 
made by a committee of the institution 
that included the individuals respon-
sible for overall administration and for 
supervision of nursing personnel at the 
institution. 

(iii) Provides that records be main-
tained of the meetings, decisions, and 
actions of the utilization review com-
mittee. 

(iv) Meets other requirements as 
CMS finds necessary to establish an ef-
fective utilization review plan. 

(9) Provides information CMS may 
require to implement section 1821 of 
the Act, including information relating 
to quality of care and coverage deter-
minations. 

(10) Meets other requirements as 
CMS finds necessary in the interest of 
the health and safety of patients who 
receive services in the institution. 
These requirements are the conditions 
of participation found at part 403, sub-
part G of this chapter. 

(c) Affiliations. An affiliation is per-
missible for purposes of paragraph 
(b)(7) of this section if it is between one 
of the following: 

(1) An individual serving as an un-
compensated director, trustee, officer, 
or other member of the governing body 
of an RNHCI and a provider of medical 
treatment or services. 

(2) An individual who is a director, 
trustee, officer, employee, or staff 
member of an RNHCI and an another 
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individual, with whom he or she has a 
family relationship, who is affiliated 
with (or has an ownership interest in) a 
provider of medical treatment or serv-
ices. 

(3) The RNHCI and an individual or 
entity furnishing goods or services as a 
vendor to both providers of medical 
treatment or services and RNHCIs. 

(d) Skilled nursing facility services for 
individuals under age 21. ‘‘Skilled nurs-
ing facility services for individuals 
under 21’’ means those services speci-
fied in § 440.40 that are provided to re-
cipients under 21 years of age. 

(e) Emergency hospital services. 
‘‘Emergency hospital services’’ means 
services that— 

(1) Are necessary to prevent the 
death or serious impairment of the 
health of a recipient; and 

(2) Because of the threat to the life or 
health of the recipient necessitate the 
use of the most accessible hospital 
available that is equipped to furnish 
the services, even if the hospital does 
not currently meet— 

(i) The conditions for participation 
under Medicare; or 

(ii) The definitions of inpatient or 
outpatient hospital services under 
§§ 440.10 and 440.20. 

(f) [Reserved] 
(g) Critical access hospital (CAH). (1) 

CAH services means services that (i) 
are furnished by a provider that meet 
the requirements for participation in 
Medicare as a CAH (see subpart F of 
part 485 of this chapter), and (ii) are of 
a type that would be paid for by Medi-
care when furnished to a Medicare ben-
eficiary. 

(2) Inpatient CAH services do not in-
clude nursing facility services fur-
nished by a CAH with a swing-bed ap-
proval. 

[43 FR 45224, Sept. 29, 1978, as amended at 45 
FR 24889, Apr. 11, 1980; 46 FR 48540, Oct. 1, 
1981; 58 FR 30671, May 26, 1993; 62 FR 46037, 
Aug. 29, 1997; 64 FR 67051, Nov. 30, 1999; 72 FR 
73651, Dec. 28, 2007; 73 FR 77530, Dec. 19, 2008; 
74 FR 31196, June 30, 2009] 

§ 440.180 Home or community-based 
services. 

(a) Description and requirements for 
services. ‘‘Home or community-based 
services’’ means services, not otherwise 
furnished under the State’s Medicaid 

plan, that are furnished under a waiver 
granted under the provisions of part 
441, subpart G of this chapter. 

(1) These services may consist of any 
or all of the services listed in para-
graph (b) of this section, as those serv-
ices are defined by the agency and ap-
proved by CMS. 

(2) The services must meet the stand-
ards specified in § 441.302(a) of this 
chapter concerning health and welfare 
assurances. 

(3) The services are subject to the 
limits on FFP described in § 441.310 of 
this chapter. 

(b) Included services. Home or commu-
nity-based services may include the 
following services, as they are defined 
by the agency and approved by CMS: 

(1) Case management services. 
(2) Homemaker services. 
(3) Home health aide services. 
(4) Personal care services. 
(5) Adult day health services. 
(6) Habilitation services. 
(7) Respite care services. 
(8) Day treatment or other partial 

hospitalization services, psychosocial 
rehabilitation services and clinic serv-
ices (whether or not furnished in a fa-
cility) for individuals with chronic 
mental illness, subject to the condi-
tions specified in paragraph (d) of this 
section. 

(9) Other services requested by the 
agency and approved by CMS as cost 
effective and necessary to avoid insti-
tutionalization. 

(c) Expanded habilitation services, ef-
fective October 1, 1997—(1) General rule. 
Expanded habilitation services are 
those services specified in paragraph 
(c)(2) of this section. 

(2) Services included. The agency may 
include as expanded habilitation serv-
ices the following services: 

(i) Prevocational services, which 
means services that prepare an indi-
vidual for paid or unpaid employment 
and that are not job-task oriented but 
are, instead, aimed at a generalized re-
sult. These services may include, for 
example, teaching an individual such 
concepts as compliance, attendance, 
task completion, problem solving and 
safety. Prevocational services are dis-
tinguishable from noncovered voca-
tional services by the following cri-
teria: 
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