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(7) In determining the average per 
capita expenditures that would have 
been made in a waiver year, for waiver 
estimates that apply to persons with 
mental retardation or related condi-
tions, the agency may include costs of 
Medicaid residents in ICFs/MR that 
have been terminated on or after No-
vember 5, 1990. 

(8) In submitting estimates for waiv-
ers that include personal caregivers as 
a waiver service, the agency may in-
clude a portion of the rent and food at-
tributed to the unrelated personal 
caregiver who resides in the home or 
residence of the recipient covered 
under the waiver. The agency must 
submit to CMS for review and approval 
the method it uses to apportion the 
costs of rent and food. The method 
must be explained fully to CMS. A per-
sonal caregiver provides a waiver serv-
ice to meet the recipient’s physical, so-
cial, or emotional needs (as opposed to 
services not directly related to the care 
of the recipient; that is, housekeeping 
or chore services). FFP for live-in care-
givers is not available if the recipient 
lives in the caregiver’s home or in a 
residence that is owned or leased by 
the caregiver. 

(9) In submitting estimates for waiv-
ers that apply to individuals with men-
tal retardation or a related condition, 
the agency may adjust its estimate of 
average per capita expenditures to in-
clude increases in expenditures for ICF/ 
MR care resulting from implementa-
tion of a PASARR program for making 
determinations for individuals with 
mental retardation or related condi-
tions on or after January 1, 1989. 

(10) For a State that has CMS ap-
proval to bundle waiver services, the 
State must continue to compute sepa-
rately the costs and utilization of the 
component services that make up the 
bundled service to support the final 
cost and utilization of the bundled 
service that will be used in the cost- 
neutrality formula. 

(g) The State, at its option, may pro-
vide for an independent assessment of 
its waiver that evaluates the quality of 
care provided, access to care, and cost- 
neutrality. The results of the assess-
ment should be submitted to CMS at 
least 90 days prior to the expiration 
date of the approved waiver-period and 

cover the first 24 or 48 months of the 
waiver. If a State chooses to provide 
for an independent assessment, FFP is 
available for the costs attributable to 
the independent assessment. 

(h) For States offering habilitation 
services that include prevocational, 
educational, or supported employment 
services, or a combination of these 
services, consistent with the provisions 
of § 440.180(c) of this chapter, an expla-
nation of why these services are not 
available as special education and re-
lated services under sections 602 (16) 
and (17) of the Education of the Handi-
capped Act (20 U.S.C. 1401 (16 and 17)) or 
as services under section 110 of the Re-
habilitation Act of 1973 (29 U.S.C. sec-
tion 730); 

(i) For States offering home and com-
munity-based services for individuals 
diagnosed as chronically mentally ill, 
an explanation of why these individ-
uals would not be placed in an institu-
tion for mental diseases (IMD) absent 
the waiver, and the age group of these 
individuals. 

[46 FR 48532, Oct. 1, 1981, as amended at 50 FR 
10027, Mar. 13, 1985; 50 FR 25080, June 17, 1985; 
59 FR 37718, July 25, 1994] 

§ 441.304 Duration of a waiver. 
(a) The effective date for a new waiv-

er of Medicaid requirements to provide 
home and community-based services 
approved under this subpart is estab-
lished by CMS prospectively on or after 
the date of approval and after consulta-
tion with the State agency. The initial 
approved waiver continues for a 3-year 
period from the effective date. If the 
agency requests it, the waiver may be 
extended for additional periods un-
less— 

(1) CMS’s review of the prior waiver 
period shows that the assurances re-
quired by § 441.302 were not met; and 

(2) CMS is not satisfied with the as-
surances and documentation provided 
by the State in regard to the extension 
period. 

(b) CMS will determine whether a re-
quest for extension of an existing waiv-
er is actually an extension request or a 
request for a new waiver. If a State 
submits an extension request that 
would add a new group to the existing 
group of recipients covered under the 
waiver (as defined under § 441.301(b)(6)), 
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CMS will consider it to be two re-
quests: One as an extension request for 
the existing group, and the other as a 
new waiver request for the new group. 
Waivers may be extended for additional 
5-year periods. 

(c) CMS may grant a State an exten-
sion of its existing waiver for up to 90 
days to permit the State to document 
more fully the satisfaction of statutory 
and regulatory requirements needed to 
approve a new waiver request. CMS 
will consider this option when it re-
quests additional information on a new 
waiver request submitted by a State to 
extend its existing waiver or when CMS 
disapproves a State’s request for exten-
sion. 

(d) If CMS finds that an agency is not 
meeting one or more of the require-
ments for a waiver contained in this 
subpart, the agency is given a notice of 
CMS’s findings and an opportunity for 
a hearing to rebut the findings. If CMS 
determines that the agency is not in 
compliance with this subpart after the 
notice and any hearing, CMS may ter-
minate the waiver. For example, a 
State submits to CMS a waiver request 
for home and community-based serv-
ices that includes an estimate of the 
expenditures that would be incurred if 
the services were provided to the cov-
ered individuals in a hospital, NF, or 
ICF/MR in the absence of the waiver. 
CMS approves the waiver. At the end of 
the waiver year, the State submits to 
CMS a report of its actual expenditures 
under the waiver. CMS finds that the 
actual expenditures under the waiver 
exceed 100 percent of the State’s ap-
proved estimate of expenditures for 
these individuals in a hospital, NF, or 
ICF/MR in the absence of the waiver. 
CMS next requires the State to amend 
its estimates for subsequent waiver 
year(s). CMS then compares the revised 
estimates with the State’s actual expe-
rience to determine if the revised esti-
mates are reasonable. CMS may termi-
nate the waiver if the revised estimates 
indicate that the waiver is not cost- 
neutral or that the revised estimates 
are unreasonable. 

[50 FR 10028, Mar. 13, 1985; 50 FR 25080, June 
17, 1985, as amended at 59 FR 37719, July 25, 
1994] 

§ 441.305 Replacement of recipients in 
approved waiver programs. 

(a) Regular waivers. A State’s esti-
mate of the number of individuals who 
may receive home and community- 
based services must include those who 
will replace recipients who leave the 
program for any reason. A State may 
replace recipients who leave the pro-
gram due to death or loss of eligibility 
under the State plan without regard to 
any federally-imposed limit on utiliza-
tion, but must maintain a record of re-
cipients replaced on this basis. 

(b) Model waivers. (1) The number of 
individuals who may receive home and 
community-based services under a 
model waiver may not exceed 200 re-
cipients at any one time. 

(2) The agency may replace any indi-
viduals who die or become ineligible 
for State plan services to maintain a 
count up to the number specified by 
the State and approved by CMS within 
the 200-maximum limit. 

[59 FR 37719, July 25, 1994] 

§ 441.306 Cooperative arrangements 
with the Maternal and Child Health 
program. 

Whenever appropriate, the State 
agency administering the plan under 
Medicaid may enter into cooperative 
arrangements with the State agency 
responsible for administering a pro-
gram for children with special health 
care needs under the Maternal and 
Child Health program (Title V of the 
Act) in order to ensure improved access 
to coordinated services to meet the 
children’s needs. 

[59 FR 37720, July 25, 1994] 

§ 441.307 Notification of a waiver ter-
mination. 

(a) If a State chooses to terminate its 
waiver before the initial 3-year period 
or 5-year renewal period expires, it 
must notify CMS in writing 30 days be-
fore terminating services to recipients. 

(b) If CMS or the State terminates 
the waiver, the State must notify re-
cipients of services under the waiver in 
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