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collections periodically until the full 
amount is collected, except that the 
full balance must be collected once the 
facility achieves substantial compli-
ance or is terminated from the pro-
gram and CMS determines the final 
amount of the civil money penalty im-
posed. 

(3) CMS may provide for an escrow 
payment schedule that differs from the 
collection times of paragraph (1) of this 
subsection in any case in which CMS 
determines that more time is necessary 
for deposit of the total civil money 
penalty into an escrow account, not to 
exceed 12 months, if CMS finds that im-
mediate payment would create sub-
stantial and undue financial hardship 
on the facility. 

(4) If the full civil money penalty is 
not placed in an escrow account within 
30 calendar days from the date the pro-
vider receives notice of collection, or 
within 30 calendar days of any due date 
established pursuant to a hardship 
finding under paragraph (b)(3), CMS 
may deduct the amount of the civil 
money penalty from any sum then or 
later owed by CMS or the State to the 
facility in accordance with § 488.442(c). 

(5) For any civil money penalties 
that are not collected and placed into 
an escrow account under this section, 
CMS will collect such civil money pen-
alties in the same manner as the State 
in accordance with § 488.432. 

(c) Maintenance of escrowed funds. 
CMS will maintain collected civil 
money penalties in an escrow account 
pending the resolution of any adminis-
trative appeal of the deficiency find-
ings that comprise the basis for the 
civil monetary penalty imposition. 
CMS will retain the escrowed funds on 
an on-going basis and, upon a final ad-
ministrative decision, will either re-
turn applicable funds in accordance 
with paragraph (d)(2) of this section or, 
in the case of an unsuccessful adminis-
trative appeal, will periodically dis-
burse the funds to States or other enti-
ties in accordance with § 488.433. 

(d) When a facility requests a hearing. 
(1) A facility must request a hearing on 
the determination of the noncompli-
ance that is the basis for imposition of 
the civil money penalty as specified in 
§ 498.40 of this chapter. 

(2) If the administrative law judge re-
verses deficiency findings that com-
prise the basis of a civil money penalty 
in whole or in part, the escrowed 
amounts continue to be held pending 
expiration of the time for CMS to ap-
peal the decision or, where CMS does 
appeal, a Departmental Appeals Board 
decision affirming the reversal of the 
pertinent deficiency findings. Any col-
lected civil money penalty amount 
owed to the facility based on a final ad-
ministrative decision will be returned 
to the facility with applicable interest 
as specified in section 1878(f)(2) of the 
Act. 

[76 FR 15126, Mar. 18, 2011 

[]] 

EFFECTIVE DATE NOTE: At 76 FR 15126, Mar. 
18, 2011, § 488.431 was added, effective Jan. 1, 
2012. 

§ 488.432 Civil money penalties: When 
a penalty is collected. 

(a) When facility requests a hearing. (1) 
A facility must request a hearing on 
the determination of the noncompli-
ance that is the basis for imposition of 
the civil money penalty within the 
time specified in one of the following 
sections: 

(i) Section 498.40 of this chapter for a 

(A) SNF; 

(B) Dually participating facility; 

(C) State-operated NF; or 
(D) Non-State operated NF against 

which CMS is imposing remedies. 
(ii) Section 431.153 of this chapter for 

a non-State operated NF that is not 
subject to imposition of remedies by 
CMS. 

(2)(i) If a facility requests a hearing 
within the time specified in paragraph 
(a)(1) of this section, for a civil money 
penalty imposed per day, CMS or the 
State initiates collection of the pen-
alty when there is a final administra-
tive decision that upholds CMS’s or the 
State’s determination of noncompli-
ance after the facility achieves sub-
stantial compliance or is terminated. 

(ii) If a facility requests a hearing for 
a civil money penalty imposed per in-
stance of noncompliance within the 
time specified in paragraph (a)(1) of 
this section, CMS or the State initiates 
collection of the penalty when there is 
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a final administrative decision that up-
holds CMS’s or the State’s determina-
tion of noncompliance. 

(b) When a facility does not request a 
hearing for a civil money penalty im-
posed per day. (1) If a facility does not 
request a hearing in accordance with 
paragraph (a) of this section, CMS or 
the State initiates collection of the 
penalty when the facility— 

(i) Achieves substantial compliance; 
or 

(ii) Is terminated. 

(2) When a facility does not request a 
hearing for a civil money penalty im-
posed per instance of noncompliance. If 
a facility does not request a hearing in 
accordance with paragraph (a) of this 
section, CMS or the State initiates col-
lection of the penalty when the time 
frame for requesting a hearing expires. 

(c) When a facility waives a hearing. 
(1) If a facility waives, in writing, its 
right to a hearing as specified in 
§ 488.436, for a civil money penalty im-
posed per day, CMS or the State initi-
ates collection of the penalty when the 
facility— 

(i) Achieves substantial compliance; 
or (ii) Is terminated. 

(2) If a facility waives, in writing, its 
right to a hearing as specified in 
§ 488.436, for a civil money penalty im-
posed per instance of noncompliance, 
CMS or the State initiates collection 
of the penalty upon receipt of the fa-
cility’s notification. 

(d) Accrual and computation of pen-
alties for a facility that— 

(1) Requests a hearing or does not re-
quest a hearing are specified in 
§ 488.440; 

(2) Waives its right to a hearing in 
writing, are specified in §§ 488.436(b) and 
488.440. 

(e) The collection of civil money pen-
alties is made as provided in § 488.442. 

[59 FR 56243, Nov. 10, 1994; 60 FR 50119, Sept. 
28, 1995, as amended at 64 FR 13360, Mar. 18, 
1999] 

EFFECTIVE DATE NOTE: At 76 FR 15127, Mar. 
18, 2011, § 488.432 was amended by revising the 
section heading and revising paragraphs (a), 
(b)(1) introductory text, (b)(2), (c)(1) intro-
ductory text, and (c)(2); and removing para-
graph (e), effective Jan. 1, 2012. For the con-
venience of the user, the revised text is set 
forth as follows: 

§ 488.432 Civil money penalties imposed by 
the State: NF-only. 

(a) When a facility requests a hearing. (1) 
When the State imposes a civil money pen-
alty against a non-State operated NF that is 
not subject to imposition of remedies by 
CMS, the facility must request a hearing on 
the determination of noncompliance that is 
the basis for imposition of the civil money 
penalty within the time specified in § 431.153 
of this chapter. 

(2)(i) If a facility requests a hearing within 
the time frame specified in paragraph (a)(1) 
of this section, for a civil money penalty im-
posed per day, the State initiates collection 
of the penalty when there is a final adminis-
trative decision that upholds the State’s de-
termination of noncompliance after the fa-
cility achieves substantial compliance or is 
terminated. 

(ii) If a facility requests a hearing for a 
civil money penalty imposed per instance of 
noncompliance within the time specified in 
paragraph (a)(1) of this section, the State 
initiates collection of the penalty when 
there is a final administrative decision that 
upholds the State’s determination of non-
compliance. 

(b) * * * 
(1) If a facility does not request a hearing 

in accordance with paragraph (a) of this sec-
tion, the State initiates collection of the 
penalty when the facility— 

* * * * * 

(2) When a facility does not request a hearing 
for a civil money penalty imposed per instance 
of noncompliance. If a facility does not re-
quest a hearing in accordance with para-
graph (a) of this section, the State initiates 
collection of the penalty when the time 
frame for requesting a hearing expires. 

(c) * * * 
(1) If a facility waives, in writing, its right 

to a hearing as specified in § 488.436, for a 
civil money penalty imposed per day, the 
State initiates collection of the penalty 
when the facility— 

* * * * * 

(2) If a facility waives, in writing, its right 
to a hearing as specified in § 488.436, the 
State initiates collection of civil money pen-
alty imposed per instance of noncompliance 
upon receipt of the facility’s notification. 

* * * * * 

§ 488.433 Civil money penalties: Uses 
and approval of civil money pen-
alties imposed by CMS. 

Ten percent of the collected civil 
money penalty funds that are required 
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