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§ 495.362 Retroactive approval of FFP 
with an effective date of February 
18, 2009. 

For administrative activities per-
formed by a State, without obtaining 
prior approval, which are in support of 
planning for incentive payments to 
providers, a State may request consid-
eration of FFP by recorded request in a 
HIT advance planning document or im-
plementation advance planning docu-
ment update. In such a consideration, 
the agency takes into consideration 
overall Federal interests which may in-
clude any of the following: 

(a) The acquisition must not be be-
fore February 18, 2009. 

(b) The acquisition must be reason-
able, useful, and necessary. 

(c) The acquisition must be attrib-
utable to payments for reasonable ad-
ministrative expenses under section 
1903(a)(3)(F)(ii) of the Act. 

§ 495.364 Review and assessment of ad-
ministrative activities and expenses 
of Medicaid provider health infor-
mation technology adoption and op-
eration. 

(a) CMS conducts periodic reviews on 
an as needed basis to assess the State’s 
progress described in its approved HIT 
planning advance planning document 
and health information technology im-
plementation advance planning docu-
ment. 

(b) During planning, development, 
and implementation, these reviews will 
generally be limited to the overall 
progress, work performance, expendi-
ture reports, project deliverables, and 
supporting documentation. 

(c) CMS assesses the State’s overall 
compliance with the approved advance 
planning document and provide tech-
nical assistance and information shar-
ing from other State projects. 

(d) CMS will, on a continuing basis, 
review, assess and inspect the plan-
ning, design, development, implemen-
tation, and operation of activities and 
payments for reasonable administra-
tive expenses related to the adminis-
tration of payment for Medicaid pro-
vider HIT adoption and operation pay-
ments to determine the extent to 
which such activities meet the fol-
lowing: 

(1) All requirements of this subpart. 

(2) The goals and objectives stated in 
the approved HIT implementation ad-
vance planning document and State 
Medicaid HIT plan. 

(3) The schedule, budget, and other 
conditions of the approved HIT imple-
mentation advance planning document 
and State Medicaid HIT plan. 

§ 495.366 Financial oversight and mon-
itoring of expenditures. 

(a) General rule. (1) The State must 
have a process in place to estimate ex-
penditures for the Medicaid EHR pay-
ment incentive program using the Med-
icaid Budget Expenditure System. 

(2) The State must have a process in 
place to report actual expenditures for 
the Medicaid EHR payment incentive 
program using the Medicaid Budget Ex-
penditure System. 

(3) The State must have an auto-
mated payment and information re-
trieval mechanized system, (Medicaid 
Management Information System) to 
make EHR payment incentives, to en-
sure Medicaid provider eligibility, to 
ensure the accuracy of payment incen-
tives, and to identify potential im-
proper payments. 

(b) Provider eligibility as basis for mak-
ing payment. Subject to § 495.332, the 
State must do all of the following: 

(1) Collect and verify basic informa-
tion on Medicaid providers to assure 
provider enrollment eligibility upon 
enrollment or re-enrollment to the 
Medicaid EHR payment incentive pro-
gram. 

(2) Collect and verify basic informa-
tion on Medicaid providers to assure 
patient volume. 

(3) Collect and verify basic informa-
tion on Medicaid providers to assure 
that EPs are not hospital-based includ-
ing the determination that substan-
tially all health care services are not 
furnished in a hospital inpatient or 
emergency room setting. 

(4) Collect and verify basic informa-
tion on Medicaid providers to assure 
that EPs are practicing predominantly 
in a Federally-qualified health center 
or rural health clinic. 

(5) Have a process in place to assure 
that Medicaid providers who wish to 
participate in the EHR incentive pay-
ment program has or will have a NPI 
and will choose only one program from 
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which to receive the incentive payment 
using the NPI, a TIN, and CMS’ na-
tional provider election database. 

(c) Meaningful use and efforts to adopt, 
implement, or upgrade to certified elec-
tronic health record technology to make 
payment. Subject to § 495.312, 495.314, 
and § 495.332, the State must annually 
collect and verify information regard-
ing the efforts to adopt, implement, or 
upgrade certified EHR technology and 
the meaningful use of said technology 
before making any payments to pro-
viders. 

(d) Claiming Federal reimbursement for 
State expenditures. Subject to § 495.332, 
the State must do the following: 

(1) Assure that State expenditures 
are claimed in accordance with, includ-
ing but not limited to, applicable Fed-
eral laws, regulations, and policy guid-
ance. 

(2) Have a process in place to assure 
that expenditures for administering 
the Medicaid EHR incentive payment 
program will not be claimed at 
amounts higher than 90 percent of the 
cost of such administration. 

(3) Have a process in place to assure 
that expenditures for payment of Med-
icaid EHR incentive payments will not 
be claimed at amounts higher than 100 
percent of the cost of such payments to 
Medicaid providers. 

(e) Improper Medicaid electronic health 
record payment incentives. 

(1) Subject to § 495.332, the State 
must have a process in place to assure 
that no duplicate Medicaid EHR pay-
ment incentives are paid between the 
Medicare and Medicaid programs, or 
paid by more than one State even if the 
provider is licensed to practice in mul-
tiple States, or paid within more than 
one area of a State. 

(2) Subject to § 495.332, the State 
must have a process in place to assure 
that Medicaid EHR incentive payments 
are made without reduction or rebate, 
have been paid directly to an eligible 
provider or to an employer, a facility, 
or an eligible third-party entity to 
which the Medicaid eligible provider 
has assigned payments. 

(3) Subject to § 495.332, the State 
must have a process in place to assure 
that that Medicaid EHR incentive pay-
ments are made for no more than 6 
years; that no EP or eligible hospital 

begins receiving payments after 2016; 
that incentive payments cease after 
2021; and that an eligible hospital does 
not receive incentive payments after 
FY 2016 unless the hospital received an 
incentive payment in the prior fiscal 
year. 

(4) Subject to § 495.332, the State 
must have a process in place to assure 
that only appropriate funding sources 
are used to make Medicaid EHR incen-
tive payments. 

(5) Subject to § 495.332, the State 
must have a process in place to assure 
that Medicaid EHR incentive payments 
are not paid at amounts higher than 85 
percent of the net average allowable 
cost of certified EHR technology and 
the yearly maximum allowable pay-
ment thresholds. 

(6) Subject to § 495.332, the State 
must have a process in place to assure 
that for those entities promoting the 
adoption of EHR technology, the Med-
icaid EHR incentive payments are paid 
on a voluntary basis and that these en-
tities do not retain more than 5 per-
cent of such payments for costs not re-
lated to certified EHR technology. 

(7) Subject to § 495.332, the State 
must have a process in place to assure 
that any existing fiscal relationships 
with providers to disburse the incen-
tive through Medicaid managed care 
plans does not exceed 105 percent of the 
capitation rate, in order to comply 
with the Medicaid managed care incen-
tive payment rules at § 438.6(c)(5)(iii) of 
this chapter and a methodology for 
verifying such information. 

(8) The State must not request reim-
bursement for Federal financial par-
ticipation unless all requirements of 
this subpart have been satisfied. 

[75 FR 44565, July 28, 2010, as amended at 75 
FR 81887, Dec. 29, 2010] 

§ 495.368 Combating fraud and abuse. 

(a) General rule. (1) The State must 
comply with Federal requirements to— 

(i) Ensure the qualifications of the 
providers who request Medicaid EHR 
incentive payments; 

(ii) Detect improper payments; and 
(iii) In accordance with § 455.15 and 

§ 455.21 of this chapter, refer suspected 
cases of fraud and abuse to the Med-
icaid Fraud Control Unit. 
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