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their customary condition, to the sat-
isfaction of the field officer in charge.

§38.12 Termination.

All permits shall be terminable at
the discretion of the Secretary having
jurisdiction.

§3.13 Report of field officer.

The field officer in charge of land
owned or controlled by the Govern-
ment of the United States shall, from
time to time, inquire and report as to
the existence, on or near such lands, of
ruins and archaeological sites, historic
or prehistoric ruins or monuments, ob-
jects of antiquity, historic landmarks,
historic and prehistoric structures, and
other objects of historic or scientific
interest.

§3.14 Examinations by field officer.

The field officer in charge may at all
times examine the permit of any per-
son or institution claiming privileges
granted in accordance with the act and
this part, and may fully examine all
work done under such permit.

§3.15 Persons who may apprehend or
cause to be arrested.

All persons duly authorized by the
Secretaries of Agriculture, Army and
Interior may apprehend or cause to be
arrested, as provided in the Act of Feb-
ruary 6, 1905 (33 Stat. 700) any person or
persons who appropriate, excavate, in-
jure, or destroy any historic or pre-
historic ruin or monument, or any ob-
ject of antiquity on lands under the su-
pervision of the Secretaries of Agri-
culture, Army, and Interior, respec-
tively.

§3.16 Seizure.

Any object of antiquity taken, or col-
lection made, on lands owned or con-
trolled by the United States, without a
permit, as prescribed by the act and
this part, or there taken or made, con-
trary to the terms of the permit, or
contrary to the act and this part, may
be seized wherever found and at any
time, by the proper field officer or by
any person duly authorized by the Sec-
retary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper national
depository or otherwise.
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§3.17 Preservation of collection.

Every collection made under the au-
thority of the act and of this part shall
be preserved in the public museum des-
ignated in the permit and shall be ac-
cessible to the public. No such collec-
tion shall be removed from such public
museum without the written authority
of the Secretary of the Smithsonian In-
stitution, and then only to another
public museum, where it shall be acces-
sible to the public; and when any pub-
lic museum, which is a depository of
any collection made under the provi-
sions of the act and this part, shall
cease to exist, every such collection in
such public museum shall thereupon
revert to the national collections and
be placed in the proper national deposi-
tory.
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REQUEST FOR HEARING ON A PRELIMINARY
FINDING CONCERNING A DEMONSTRATED PAT-
TERN OF WILLFUL VIOLATIONS UNDER SEC-
TION 510(c) OF THE AcT, 30 U.S.C. 1260(c)
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1350 Scope.

4.1351 Preliminary finding by OSM.

4.1352 Who may file; where to file; when to
file.

4.1353 Contents of request.

4.1354 Determination by the administrative
law judge.

4.1355 Burden of proof.

4.1356 Appeals.

REQUEST FOR REVIEW OF APPROVAL OR DIs-
APPROVAL OF APPLICATIONS FOR NEW PER-
MITS, PERMIT REVISIONS, PERMIT RENEW-
ALS, THE TRANSFER, ASSIGNMENT OR SALE
OF RIGHTS GRANTED UNDER PERMIT (FED-
ERAL PROGRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LANDS) AND
FOR COAL EXPLORATION PERMITS (FEDERAL
PROGRAM)

4.1360
4.1361

Scope.

Who may file.

4.1362 Where to file; when to file.

4.1363 Contents of request; amendment of
request; responses.

4.1364 Time for hearing; notice of hearing;
extension of time for hearing.

4.13656 Status of decision pending adminis-
trative review.

4.1366 Burdens of proof.

4.1367 Request for temporary relief.

4.1368 Determination by the Administrative
Law Judge.

4.1369 Petition for discretionary review; ju-
dicial review.

REVIEW OF OSM DECISIONS PROPOSING ToO
SUSPEND OR RESCIND OR SUSPENDING OR RE-
SCINDING IMPROVIDENTLY ISSUED PERMITS

4.1370 Scope.

4.1371 Who may file, where to file, when to
file.

4.1372 Contents of request for review, re-
sponse to request, amendment of request.

4.1373 Hearing.

4.1374 Burdens of proof.

4.1375 Time for initial decision.

4.1376 Petition for temporary relief from no-
tice of proposed suspension or rescission
or notice of suspension or rescission; ap-
peals from decisions granting or denying
temporary relief.

4.1377 Petition for discretionary review of
initial decision.

REVIEW OF OFFICE OF SURFACE MINING WRIT-
TEN DECISIONS CONCERNING OWNERSHIP OR
CONTROL CHALLENGES

4.1380 Scope.
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4.1381 Who may file; when to file; where to
file.

4.1382 Contents of request for review; re-
sponse to request; amendment of request.

4.1383 Hearing.

4.1384 Burdens of proof.

4.1385 Time for initial decision.

4.1386 Petition for temporary relief from de-
cision; appeals from decisions granting
or denying temporary relief.

4.1387 Petition for discretionary review of
initial decisions.

REQUEST FOR REVIEW OF OSM DETERMINA-
TIONS OF ISSUES UNDER 30 CFR PART 761
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1390 Scope.

4.1391 Who may file; where to file; when to
file; filing of administrative record.

4.1392 Contents of request; amendment of
request; responses.

4.1393 Status of decision pending adminis-
trative review.

4.1394 Burden of proof.

Subpart M—Special Procedural Rules Ap-
plicable to Appeals of Decisions Made
Under OMB Circular A-76

4.1600 Purpose and nature of the appeal
process.

4.1601 Basis for appeal.

4.1602 Who may appeal under this proce-
dure.

4.1603 Appeal period.

4.1604 Method of filing an appeal.

4.1605 Action by the Office of Hearings and
Appeals.

4.1606 Department representation.

4.1607 Processing the appeal.

4.1608 Oral presentations.

4.1609 Multiple appeals.

4.1610 Decision of the appeals official.

AUTHORITY: 5 U.S.C. 301, 503-504; 25 U.S.C. 9,
372-74, 410, 2201 et seq.; 43 U.S.C. 1201, 145T7;
Pub. L. 99-264, 100 Stat. 61, as amended.

SOURCE: 36 FR 7186, Apr. 15, 1971, unless
otherwise noted.

Subpart A—General; Office of
Hearings and Appeals

§4.1 Scope of authority; applicable

regulations.

The Office of Hearings and Appeals,
headed by a Director, is an authorized
representative of the Secretary for the
purpose of hearing, considering, and de-
ciding matters within the jurisdiction
of the Department involving hearings,
appeals, and other review functions of
the Secretary. The Office may hear,



Office of the Secretary, Interior

consider, and decide those matters as
fully and finally as might the Sec-
retary, subject to any limitations on
its authority imposed by the Sec-
retary. Principal components of the Of-
fice include:

(a) One or more Hearings Divisions
consisting of administrative law judges
who are authorized to conduct hearings
in cases required by law to be con-
ducted under 5 U.S.C. 554, and other de-
ciding officials who are authorized to
conduct hearings in cases arising under
statutes and regulations of the Depart-
ment; and

(b) Appeals Boards, shown below,
with administrative jurisdiction and
special procedural rules as indicated.
General rules applicable to all types of
proceedings are set forth in subpart B
of this part. Therefore, for information
as to applicable rules, reference should
be made to the special rules in the sub-
part relating to the particular type of
proceeding, as indicated, and to the
general rules in subpart B of this part.
Wherever there is any conflict between
one of the general rules in subpart B of
this part and a special rule in another
subpart applicable to a particular type
of proceeding, the special rule will gov-
ern. Reference should be made also to
the governing laws, substantive regula-
tions and policies of the Department
relating to the proceeding. In addition,
reference should be made to part 1 of
this subtitle which regulates practice
before the Department of the Interior.

(1) Board of Indian Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
pertaining to:

(i) Administrative actions of officials
of the Bureau of Indian Affairs, issued
under 25 CFR chapter I, except as lim-
ited in 25 CFR chapter I or §4.330 of
this part, and

(ii) Decisions and orders of adminis-
trative law judges and Indian probate
judges in Indian probate matters, other
than those involving estates of the
Five Civilized Tribes of Indians. The
Board also decides such other matters
pertaining to Indians as are referred to
it by the Secretary, the Director of the
Office of Hearings and Appeals, or the
Assistant Secretary-Indian Affairs for
exercise of review authority of the Sec-
retary. Special regulations applicable
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to proceedings before the Board are
contained in subpart D of this part.

(2) Board of Land Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
from decisions rendered by Depart-
mental officials relating to: (i) The use
and disposition of public lands and
their resources, including land selec-
tions arising under the Alaska Native
Claims Settlement Act, as amended;
(ii) the use and disposition of mineral
resources in certain acquired lands of
the TUnited States and in the sub-
merged lands of the Outer Continental
Shelf; and (iii) the conduct of surface
coal mining under the Surface Mining
Control and Reclamation Act of 1977.
Special procedures for hearings, ap-
peals and contests in public land cases
are contained in subpart E of this part;
special procedures for hearings and ap-
peals under the Surface Mining Control
and Reclamation Act of 1977 are con-
tained in subpart L of this part.

(3) Ad Hoc Board of Appeals. Appeals
to the head of the Department which
do not lie within the appellate review
jurisdiction of an established Appeals
Board and which are not specifically
excepted in the general delegation of
authority to the Director may be con-
sidered and ruled upon by the Director
or by Ad Hoc Boards of Appeals ap-
pointed by the Director to consider the
particular appeals and to issue deci-
sions thereon, deciding finally for the
Department all questions of fact and
law necessary for the complete adju-
dication of the issues. Jurisdiction of
the Boards would include, but not be
limited to, the appellate and review au-
thority of the Secretary referred to in
parts 13, 21, and 230 of this title, and in
36 CFR parts 8 and 20. Special regula-
tions applicable to proceedings in such
cases are contained in subpart G of this
part.

(Sec. 525, Surface Mining Control and Rec-
lamation Act of 1977, 30 U.S.C. 1275, and sec.
301, Administrative Procedure Act, 5 U.S.C.
301)

[36 FR 7186, Apr. 15, 1971, as amended at 40
FR 33172, Aug. 6, 1975; 47 FR 26392, June 18,
1982; 49 FR 7565, Mar. 1, 1984; 54 FR 6485, Feb.
10, 1989; 61 FR 47434, Sept. 9, 1996; 61 FR 49976,
Sept. 24, 1996; 75 FR 64663, Oct. 20, 2010]
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§4.2 Membership of appeals boards;
decisions, functions of hief
Judges.

(a) The Appeals Boards consist of reg-
ular members, who are hereby des-
ignated Administrative Judges, one of
whom is designated as Chief Adminis-
trative Judge, the Director as an ex
officio member, and alternate members
who may serve, when necessary, in
place of or in addition to regular mem-
bers. The Chief Administrative Judge
of an Appeals Board may direct that an
appeal may be decided by a panel of
any two Administrative Judges of the
Board, but if they are unable to agree
upon a decision, the Chief Administra-
tive Judge may assign one or more ad-
ditional Administrative Judges of the
Board to consider the appeal. The con-
currence of a majority of the Board Ad-
ministrative Judges who consider an
appeal shall be sufficient for a decision.

(b) Decisions of the Board must be in
writing and signed by not less than a
majority of the Administrative Judges
who considered the appeal. The Direc-
tor, being an ex officio member, may
participate in the consideration of any
appeal and sign the resulting decision.

(¢c) The Chief Administrative Judge
of an Appeals Board shall be respon-
sible for the internal management and
administration of the Board, and the
Chief Administrative Judge is author-
ized to act on behalf of the Board in
conducting correspondence and in car-
rying out such other duties as may be
necessary in the conduct of routine
business of the Board.

[39 FR 7931, Mar. 1, 1974]

§4.3 Representation before
boards.

(a) Appearances generally. Representa-
tion of parties in proceedings before
Appeals Boards of the Office of Hear-
ings and Appeals is governed by Part 1
of this subtitle, which regulates prac-
tice before the Department of the Inte-
rior.

(b) Representation of the Government.
Department counsel designated by the
Solicitor of the Department to rep-
resent agencies, bureaus, and offices of
the Department of the Interior in pro-
ceedings before the Office of Hearings
and Appeals, and Government counsel
for other agencies, bureaus or offices of

appeals
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the Federal Government involved in
any proceeding before the Office of
Hearings and Appeals, shall represent
the Government agency in the same
manner as a private advocate rep-
resents a client.

(c) Appearances as amicus curiae. Any
person desiring to appear as amicus cu-
riae in any proceeding shall make
timely request stating the grounds for
such request. Permission to appear, if
granted, will be for such purposes as es-
tablished by the Director or the Ap-
peals Board in the proceeding.

§4.4 Public records; locations of field
offices.

Part 2 of this subtitle prescribes the
rules governing availability of the pub-
lic records of the Office of Hearings and
Appeals. It includes a list of the field
offices of the Office of Hearings and
Appeals and their locations.

§4.5 Power of the Secretary and Direc-
tor.

(a) Secretary. Nothing in this part
shall be construed to deprive the Sec-
retary of any power conferred upon
him by law. The authority reserved to
the Secretary includes, but is not lim-
ited to:

(1) The authority to take jurisdiction
at any stage of any case before any em-
ployee or employees of the Depart-
ment, including any administrative
law judge or board of the Office, except
a case before the Board of Contract Ap-
peals which is subject to the Contract
Disputes Act of 1978, and render the
final decision in the matter after hold-
ing such hearing as may be required by
law; and

(2) The authority to review any deci-
sion of any employee or employees of
the Department, including any admin-
istrative law judge or board of the Of-
fice, or to direct any such employee or
employees to reconsider a decision, ex-
cept a decision by the Board of Con-
tract Appeals which is subject to the
Contract Disputes Act of 1978.

(b) The Director. Except for cases or
decisions subject to the Contract Dis-
putes Act of 1978, the Director, pursu-
ant to his delegated authority from the
Secretary, may assume jurisdiction of
any case before any board of the Office
or review any decision of any board of
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the Office or direct reconsideration of
any decision by any board of the Office.

(c) Ezxercise of reserved power. If the
Secretary or Director assumes jurisdic-
tion of a case or reviews a decision, the
parties and the appropriate Depart-
mental personnel will be advised in
writing of such action, the administra-
tive record will be requested, and, after
the review process is completed, a writ-
ten decision will be issued.

[50 FR 43705, Oct. 29, 1985, as amended at 52
FR 46355, Dec. 7, 1987; 52 FR 47097, Dec. 11,
1987]

Subpart B—General Rules Relating
to Procedures and Practice

§4.20 Purpose.

In the interest of establishing and
maintaining uniformity to the extent
feasible, this subpart sets forth general
rules applicable to all types of pro-
ceedings before the Hearings Division
and the several Appeals Boards of the
Office of Hearings and Appeals.

§4.21 General provisions.

(a) Effect of decision pending appeal.
Except as otherwise provided by law or
other pertinent regulation:

(1) A decision will not be effective
during the time in which a person ad-
versely affected may file a notice of ap-
peal; when the public interest requires,
however, the Director or an Appeals
Board may provide that a decision, or
any part of a decision, shall be in full
force and effective immediately;

(2) A decision will become effective
on the day after the expiration of the
time during which a person adversely
affected may file a notice of appeal un-
less a petition for a stay pending ap-
peal is filed together with a timely no-
tice of appeal; a petition for a stay may
be filed only by a party who may prop-
erly maintain an appeal;

(3) A decision, or that portion of a de-
cision, for which a stay is not granted
will become effective immediately
after the Director or an Appeals Board
denies or partially denies the petition
for a stay, or fails to act on the peti-
tion within the time specified in para-
graph (b)(4) of this section.

(b) Standards and procedures for ob-
taining a stay. Except as otherwise pro-
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vided by law or other pertinent regula-
tion:

(1) A petition for a stay of a decision
pending appeal shall show sufficient
justification based on the following
standards:

(i) The relative harm to the parties if
the stay is granted or denied,

(ii) The likelihood of the appellant’s
success on the merits,

(iii) The likelihood of immediate and
irreparable harm if the stay is not
granted, and

(iv) Whether the public interest fa-
vors granting the stay;

(2) The appellant requesting the stay
bears the burden of proof to dem-
onstrate that a stay should be granted;

(3) The appellant shall serve a copy of
its notice of appeal and petition for a
stay on each party named in the deci-
sion from which the appeal is taken,
and on the Director or the Appeals
Board to which the appeal is taken, at
the same time such documents are
served on the appropriate officer of the
Department; any party, including the
officer who made the decision being ap-
pealed, may file a response to the stay
petition within 10 days after service;
failure to file a response shall not re-
sult in a default on the question of
whether a stay should be granted; serv-
ice shall be made by delivering copies
personally or by sending them by reg-
istered or certified mail, return receipt
requested; and

(4) The Director or an Appeals Board
shall grant or deny a petition for a
stay pending appeal, either in whole or
in part, on the basis of the factors list-
ed in paragraph (b)(1) of this section,
within 45 calendar days of the expira-
tion of the time for filing a notice of
appeal.

(c) Ezhaustion of administrative rem-
edies. No decision which at the time of
its rendition is subject to appeal to the
Director or an Appeals Board shall be
considered final so as to be agency ac-
tion subject to judicial review under 5
U.S.C. 704, unless a petition for a stay
of decision has been timely filed and
the decision being appealed has been
made effective in the manner provided
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in paragraphs (a)(3) or (b)(4) of this sec-
tion or a decision has been made effec-
tive pending appeal pursuant to para-
graph (a)(1) of this section or pursuant
to other pertinent regulation.

(d) Finality of decision. No further ap-
peal will lie in the Department from a
decision of the Director or an Appeals
Board of the Office of Hearings and Ap-
peals. Unless otherwise provided by
regulation, reconsideration of a deci-
sion may be granted only in extraor-
dinary circumstances where, in the
judgment of the Director or an Appeals
Board, sufficient reason appears there-
for. Requests for reconsideration must
be filed promptly, or within the time
required by the regulations relating to
the particular type of proceeding con-
cerned, and must state with particu-
larity the error claimed. The filing and
pendency of a request for reconsider-
ation shall not operate to stay the ef-
fectiveness of the decision involved un-
less so ordered by the Director or an
Appeals Board. A request for reconsid-
eration need not be filed to exhaust ad-
ministrative remedies.

[36 FR 7186, Apr. 15, 1971, as amended at 58
FR 4942, Jan. 19, 1993; 75 FR 64663, Oct. 20,
2010]

§4.22 Documents.

(a) Filing of documents. A document is
filed in the office where the filing is re-
quired only when the document is re-
ceived in that office during its regular
business hours and by a person author-
ized to receive it. A document received
after the office’s regular business hours
is considered filed on the next business
day.

(b) Service generally. A copy of each
document filed in a proceeding before
the Office of Hearings and Appeals
must be served by the filing party on
the other party or parties in the case,
except as otherwise provided by §4.31.
In all cases where a party is rep-
resented by an attorney, such attorney
will be recognized as fully controlling
the case on behalf of his/her client, and
service of any document relating to the
proceeding shall be made upon such at-
torney in addition to any other service
specifically required by law or by order
of a presiding official or an appeals
board. Where a party is represented by
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more than one attorney, service upon
one of the attorneys shall be sufficient.

(c) Retention of documents. All docu-
ments, books, records, papers, etc., re-
ceived in evidence in a hearing or sub-
mitted for the record in any proceeding
before the Office of Hearings and Ap-
peals will be retained with the official
record of the proceedings. However, the
withdrawal of original documents may
be permitted while the case is pending
upon the submission of true copies in
lieu thereof. When a decision has be-
come final, an appeals board in its dis-
cretion may, upon request and after
notice to the other party or parties,
permit the withdrawal of original ex-
hibits or any part thereof by the party
entitled thereto. The substitution of
true copies of exhibits or any part
thereof may be required by the Board
in its discretion as a condition of
granting permission for such with-
drawal. Transcripts of testimony and/
or documents received or reviewed pur-
suant to §4.31 of these rules shall be
sealed against disclosure to unauthor-
ized persons and retained with the offi-
cial record, subject to the withdrawal
and substitution provisions hereof.

(d) Record address. Every person who
files a document for the record in con-
nection with any proceeding before the
Office of Hearings and Appeals shall at
the time of his initial filing in the mat-
ter state his address. Thereafter he
must promptly inform the office in
which the matter is pending of any
change in address, giving the docket or
other appropriate numbers of all mat-
ters in which he has made such a filing.
The successors of such person shall
likewise promptly inform such office of
their interest in the matters and state
their addresses. If a person fails to fur-
nish a record address as required here-
in, he will not be entitled to notice in
connection with the proceedings.

(e) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed from
or answered was served or the day of
any other event after which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included,
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unless it is a Saturday, Sunday, Fed-
eral legal holiday, or other nonbusiness
day, in which event the period runs
until the end of the next day which is
not a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day.
When the time prescribed or allowed is
7 days or less, intermediate Saturdays,
Sundays, Federal legal holidays and
other nonbusiness days shall be ex-
cluded in the computation.

(f) Extensions of time. (1) The time for
filing or serving any document may be
extended by the Appeals Board or other
officer before whom the proceeding is
pending, except for the time for filing a
notice of appeal and except where such
extension is contrary to law or regula-
tion.

(2) A request for an extension of time
must be filed within the time allowed
for the filing or serving of the docu-
ment and must be filed in the same of-
fice in which the document in connec-
tion with which the extension is re-
quested must be filed.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988; 75 FR 64663, Oct. 20,
2010]

§4.23 Transcript of hearings.

Hearings will be recorded verbatim
and transcripts thereof shall be made
when requested by interested parties,
costs of transcripts to be borne by the
requesting parties. Fees for transcripts
prepared from recordings by Office of
Hearings and Appeals employees will
be at rates which cover the cost of
manpower, machine use and materials,
plus 25 percent, adjusted to the nearest
5 cents. If the reporting is done pursu-
ant to a contract between the reporter
and the Department of the Interior
Agency or office which is involved in
the proceeding, or the Office of Hear-
ings and Appeals, fees for transcripts
will be at rates established by the con-
tract.

§4.24 Basis of decision.

(a) Record. (1) The record of a hearing
shall consist of the transcript of testi-
mony or summary of testimony and ex-
hibits together with all papers and re-
quests filed in the hearing.

(2) If a hearing has been held on an
appeal pursuant to instructions of an
Appeals Board, this record shall be the
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sole basis for decision insofar as the re-
ferred issues of fact are involved except
to the extent that official notice may
be taken of a fact as provided in para-
graph (b) of this section.

(3) Where a hearing has been held in
other proceedings, the record made
shall be the sole basis for decision ex-
cept to the extent that official notice
may be taken of a fact as provided in
paragraph (b) of this section.

(4) In any case, no decision after a
hearing or on appeal shall be based
upon any record, statement, file, or
similar document which is not open to
inspection by the parties to the hear-
ing or appeal, except for documents or
other evidence received or reviewed
pursuant to §4.31(d).

(b) Official notice. Official notice may
be taken of the public records of the
Department of the Interior and of any
matter of which the courts may take
judicial notice.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§4.25 Oral argument.

The Director or an Appeals Board
may, in their discretion, grant an op-
portunity for oral argument.

§4.26 Subpoena power and witness
provisions generally.

(a) Compulsory attendance of witnesses.
The administrative law judge, on his
own motion, or on written application
of a party, is authorized to issue sub-
poenas requiring the attendance of wit-
nesses at hearings to be held before
him or at the taking of depositions to
be held before himself or other officers.
Subpoenas will be issued on a form ap-
proved by the Director. A subpoena
may be served by any person who is not
a party and is not less than 18 years of
age, and the original subpoena bearing
a certificate of service shall be filed
with the administrative law judge. A
witness may be required to attend a
deposition or hearing at a place not
more than 100 miles from the place of
service.

(b) Application for subpoena. Where
the file has not yet been transmitted to
the administrative law judge, the ap-
plication for a subpoena may be filed in
the office of the officer who made the
decision appealed from, or in the office
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of the Bureau of Land Management in
which the complaint was filed, in
which cases such offices will forward
the application to the examiner.

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall
be paid the same fees and mileage as
are paid for like service in the District
Courts of the United States. The wit-
ness fees and mileage shall be paid by
the party at whose instance the wit-
ness appears.

(2) Any witness who attends any
hearing or the taking of any deposition
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the
same mileage and attendance fees, to
be paid by such party, to which he
would have been entitled if he had been
first duly subpoenaed as a witness on
behalf of such party. This paragraph
does not apply to Government employ-
ees who are called as witnesses by the
Government.

§4.27 Standards of conduct.

(a) Inquiries. All inquiries with re-
spect to any matter pending before the
Office of Hearings and Appeals shall be
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board.

(b) Ex parte communication—(1) Prohi-
bition. Except to the extent required for
the disposition of ex parte matters as
authorized by law, there shall be no
communication concerning the merits
of a proceeding between any party to
the proceeding or any person interested
in the proceeding or any representative
of a party or interested person and any
Office personnel involved or who may
reasonably be expected to become in-
volved in the decisionmaking process
on that proceeding, unless the commu-
nication, if oral, is made in the pres-
ence of all other parties or their rep-
resentatives, or, if written, is furnished
to all other parties. Proceedings in-
clude cases pending before the Office,
rulemakings amending this Part 4 that
might affect a pending case, requests
for reconsideration or review by the Di-
rector, and any other related action
pending before the Office. The terms
“interested person’ and ‘‘person inter-
ested in the proceeding” include any
individual or other person with an in-
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terest in the agency proceeding that is
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry
is in fact an area of controversy in the
proceeding. Any oral communication
made in violation of this regulation
shall be reduced to writing in a memo-
randum to the file by the person re-
ceiving the communication and shall
be included in the record. Any written
communication made in violation of
this regulation shall be included in the
record. In proceedings other than infor-
mal rulemakings copies of the memo-
randum or communication shall be pro-
vided to all parties, who shall be given
an opportunity to respond in writing.

(2) Sanctions. The administrative law
judge, board, or Director who has re-
sponsibility for the matter with re-
spect to which a prohibited commu-
nication has been knowingly made may
impose appropriate sanctions on the of-
fending person or persons, which may
include requiring an offending party to
show cause why its claim, motion, or
interest should not be dismissed, de-
nied, or otherwise adversely affected;
disciplining offending Office personnel
pursuant to the Department’s stand-
ards of conduct (43 CFR part 20); and
invoking such sanctions against other
offending persons as may be appro-
priate under the circumstances.

(c) Disqualification. (1) An Office of
Hearings and Appeals deciding official
must withdraw from a case if cir-
cumstances exist that would disqualify
a judge in such circumstances under
the recognized canons of judicial eth-
ics.

(2) A party may file a motion seeking
the disqualification of a deciding offi-
cial, setting forth in detail the cir-
cumstances that the party believes re-
quire disqualification. Any supporting
facts must be established by affidavit
or other sufficient evidence. A copy of
the motion should be sent to the Direc-
tor.

(3) The head of the appropriate unit
within the Office or the Director may
decide whether disqualification is re-
quired if the deciding official does not
withdraw under paragraph (c)(1) of this
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section or in response to a motion
under paragraph (c)(2) of this section.

(4) For purposes of this section, ‘‘de-
ciding official” includes an attorney
decision maker or Indian probate judge
as defined in §4.201, an administrative
law judge, an administrative judge, or
a member of any Board.

[36 FR 7186, Apr. 15, 1971, as amended at 50
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9,
1988; 70 FR 11812, Mar. 9, 2005]

§4.28 Interlocutory appeals.

There shall be no interlocutory ap-
peal from a ruling of an administrative
law judge unless permission is first ob-
tained from an Appeals Board and an
administrative law judge has certified
the interlocutory ruling or abused his
discretion in refusing a request to so
certify. Permission will not be granted
except upon a showing that the ruling
complained of involves a controlling
question of law and that an immediate
appeal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Board.

§4.29 Remands from courts.

Whenever any matter is remanded
from any court for further proceedings,
and to the extent the court’s directive
and time limitations will permit, the
parties shall be allowed an opportunity
to submit to the appropriate Appeals
Board, a report recommending proce-
dures to be followed in order to comply
with the court’s order. The Board will
review the reports and enter special or-
ders governing the handling of matters
remanded to it for further proceedings
by any court.

§4.30 Information required by forms.

Whenever a regulation of the Office
of Hearing and Appeals requires a form
approved or prescribed by the Director,
the Director may in that form require
the submission of any information
which he considers to be necessary for
the effective administration of that
regulation.

§4.31 Request for limiting disclosure
of confidential information.

(a) If any person submitting a docu-
ment in a proceeding under this part
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claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (b U.S.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code (dis-
closure of confidential information), or
is otherwise exempt by law from public
disclosure, the person:

(1) Must indicate in the document
that it is exempt, or contains informa-
tion which is exempt, from disclosure;

(2) Must request the presiding officer
or appeals board not to disclose such
information except to the parties to
the proceeding under the conditions
provided in paragraphs (b) and (c) of
this section, and must serve the re-
quest upon the parties to the pro-
ceeding. The request shall include the
following items:

(i) A copy of the document from
which has been deleted the information
for which the person requests non-
disclosure; if it is not practicable to
submit such copy of the document be-
cause deletion of the information
would render the document unintelli-
gible, a description of the document
may be substituted;

(ii) A statement specifying why the
information is confidential, if the in-
formation for which nondisclosure is
requested is claimed to come within
the exception in 5 U.S.C. 552(b)(4) for
trade secrets and commercial or finan-
cial information:

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is
requested is not within the exception
in 5 U.S.C. 552(b)(4).

(b) If information is submitted in ac-
cordance with paragraph (a) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 2 of this title, or upon re-
quest from a party to the proceeding
under the restrictions stated in para-
graph (c¢) of this section.

(c) At any time, a party may request
the presiding officer or appeals board
to direct a person submitting informa-
tion under paragraph (a) of this section
to provide that information to the
party. The presiding officer or board
will so direct, unless paragraph (d) of
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this section is applicable, if the party
requesting the information agrees
under oath in writing:

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)(2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
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jection to public disclosure of the docu-
ment in its entirety.

(f) Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

[63 FR 49661, Dec. 9, 1988]
Subpart C [Reserved]

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 372—
74, 410; Pub. L. 99-264, 100 Stat. 61, as amend-
ed.

CROSS REFERENCE: For regulations per-
taining to the processing of Indian probate
matters within the Bureau of Indian Affairs,
see 26 CFR part 15. For regulations per-
taining to the probate of Indian trust estates
within the Probate Hearings Division, Office
of Hearings and Appeals, see 43 CFR part 30.
For regulations pertaining to the authority,
jurisdiction, and membership of the Board of
Indian Appeals, Office of Hearings and Ap-
peals, see subpart A of this part. For regula-
tions generally applicable to proceedings be-
fore the Hearings Divisions and Appeal
Boards of the Office of Hearings and Appeals,
see subpart B of this part.

SCOPE OF SUBPART; DEFINITIONS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.200 How to use this subpart.

(a) The following table is a guide to
the relevant contents of this subpart
by subject matter.

For provisions relating to . . . Consult . . .

(1) Appeals to the Board of Indian Ap-
peals generally.

(2) Appeals to the Board of Indian Ap-
peals from decisions of the Probate
Hearings Division in Indian probate
matters.

(3) Appeals to the Board of Indian Ap-
peals from actions or decisions of
BIA.

§§4.310 through
4.318.

§§4.201 and 4.320
through 4.326.

§§4.201 and 4.330
through 4.340.
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For provisions relating to . . . Consult . . .

§§4.201 and 4.330
through 4.340.

(4) Review by the Board of Indian Ap-
peals of other matters referred to it
by the Secretary, Assistant Sec-
retary-Indian Affairs, or Director-Of-
fice of Hearings and Appeals.

(5) Determinations under the White
Earth Reservation Land Settlement
Act of 1985.

§§4.350 through
4.357.

(b) Except as limited by the provi-
sions of this part, the regulations in
subparts A and B of this part apply to
these proceedings.

[73 FR 67287, Nov. 13, 2008]

§4.201 Definitions.

Administrative law judge (ALJ) means
an administrative law judge with OHA
appointed under the Administrative
Procedure Act, 5 U.S.C. 3105.

Agency means:

(1) The Bureau of Indian Affairs (BIA)
agency office, or any other designated
office in BIA, having jurisdiction over
trust or restricted land and trust per-
sonalty; and

(2) Any office of a tribe that has en-
tered into a contract or compact to ful-
fill the probate function under 25
U.S.C. 450f or 458cc.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior.

Board means the Interior Board of In-
dian Appeals within OHA.

Day means a calendar day.

Decedent means a person who is de-
ceased.

Decision or order (or decision and
order) means:

(1) A written document issued by a
judge making determinations as to
heirs, wills, devisees, and the claims of
creditors, and ordering distribution of
trust or restricted land or trust person-
alty;

(2) The decision issued by an attor-
ney decision maker in a summary pro-
bate proceeding; or

(3) A decision issued by a judge find-
ing that the evidence is insufficient to
determine that a person is deceased by
reason of unexplained absence.

Devise means a gift of property by
will. Also, to give property by will.

Devisee means a person or entity that
receives property under a will.
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Estate means the trust or restricted
land and trust personalty owned by the
decedent at the time of death.

Formal probate proceeding means a
proceeding, conducted by a judge, in
which evidence is obtained through the
testimony of witnesses and the receipt
of relevant documents.

Heir means any individual or entity
eligible to receive property from a de-
cedent in an intestate proceeding.

Individual Indian Money (IIM) account
means an interest-bearing account for
trust funds held by the Secretary that
belong to a person who has an interest
in trust assets. These accounts are
under the control and management of
the Secretary.

Indian probate judge (IPJ) means an
attorney with OHA, other than an ALJ,
to whom the Secretary has delegated
the authority to hear and decide Indian
probate cases.

Interested party means any of the fol-
lowing:

(1) Any potential or actual heir;

(2) Any devisee under a will;

(3) Any person or entity asserting a
claim against a decedent’s estate;

(4) Any tribe having a statutory op-
tion to purchase the trust or restricted
property interest of a decedent; or

(5) Any co-owner exercising a pur-
chase option.

Intestate means that the decedent
died without a valid will as determined
in the probate proceeding.

Judge, except as used in the term
“administrative judge,”” means an ALJ
or IPJ.

LTRO means the Land Titles and
Records Office within BIA.

Probate means the legal process by
which applicable tribal, Federal, or
State law that affects the distribution
of a decedent’s estate is applied in
order to:

(1) Determine the heirs;

(2) Determine the validity of wills
and determine devisees;

(3) Determine whether claims against
the estate will be paid from trust per-
sonalty; and

(4) Order the transfer of any trust or
restricted land or trust personalty to
the heirs, devisees, or other persons or
entities entitled by law to receive
them.
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Restricted property means real prop-
erty, the title to which is held by an
Indian but which cannot be alienated
or encumbered without the Secretary’s
consent. For the purposes of probate
proceedings, restricted property is
treated as if it were trust property. Ex-
cept as the law may provide otherwise,
the term ‘‘restricted property” as used
in this part does not include the re-
stricted lands of the Five Civilized
Tribes of Oklahoma or the Osage Na-
tion.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

Trust personalty means all tangible
personal property, funds, and securities
of any kind that are held in trust in an
ITM account or otherwise supervised by
the Secretary.

Trust property means real or personal
property, or an interest therein, the
title to which is held in trust by the
United States for the benefit of an indi-
vidual Indian or tribe.

Will means a written testamentary
document that was executed by the de-
cedent and attested to by two disin-
terested adult witnesses, and that
states who will receive the decedent’s
trust or restricted property.

[73 FR 67287, Nov. 13, 2008]
§§4.202-4.308 [Reserved]

GENERAL RULES APPLICABLE TO PRO-
CEEDINGS ON APPEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APPEALS

SOURCE: 70 FR 11825, Mar. 9, 2005, unless
otherwise noted.

§4.310 Documents.

(a) Filing. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal is:

(1) For most documents, the date of
mailing or the date of personal deliv-
ery; or

(2) For a motion for the Board to as-
sume jurisdiction over an appeal under
256 CFR 2.20(e), the date that the Board
receives the motion.

(b) Serving notices of appeal and plead-
ings. Any party filing a notice of appeal
or pleading before the Board must
serve copies on all interested parties in
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the proceeding. Service must be accom-
plished by personal delivery or mail-
ing.

(1) Where a party is represented in an
appeal by an attorney or other rep-
resentative authorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party.

(2) Where a party is represented by
more than one attorney, service on any
one attorney is sufficient.

(3) The certificate of service on an at-
torney or representative must include
the name of the party whom the attor-
ney or representative represents and
indicate that service was made on the
attorney or representative.

(c) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument:

(1) The day upon which the decision
or document to be appealed or an-
swered was served or the day of any
other event after which a designated
period of time begins to run is not to
be included;

(2) The last day of the period is to be
included, unless it is a nonbusiness day
(e.g., Saturday, Sunday, or Federal hol-
iday), in which event the period runs
until the end of the next business day;
and

(3) When the time prescribed or al-
lowed is 7 days or less, intermediate
Saturdays, Sundays, Federal holidays,
and other nonbusiness days are ex-
cluded from the computation.

(d) Extensions of time. (1) The Board
may extend the time for filing or serv-
ing any document except a notice of
appeal.

(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for filing.

(3) For good cause the Board may
grant an extension of time on its own
initiative.

(e) Retention of documents. All docu-
ments received in evidence at a hearing
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal of
original documents while a case is
pending or after a decision becomes
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final upon conditions as required by
the Board.

§4.311 Briefs on appeal.

(a) The appellant may file an opening
brief within 30 days after receiving the
notice of docketing. The appellant
must serve copies of the opening brief
upon all interested parties or counsel
and file a certificate with the Board
showing service upon the named par-
ties. Opposing parties or counsel will
have 30 days from receiving the appel-
lant’s brief to file answer briefs, copies
of which must be served upon the ap-
pellant or counsel and all other inter-
ested parties. A certificate showing
service of the answer brief upon all par-
ties or counsel must be attached to the
answer filed with the Board.

(b) The appellant may reply to an an-
swering brief within 15 days from its
receipt. A certificate showing service
of the reply brief upon all parties or
counsel must be attached to the reply
filed with the Board. Except by special
permission of the Board, no other
briefs will be allowed on appeal.

(c) BIA is considered an interested
party in any proceeding before the
Board. The Board may request that
BIA submit a brief in any case before
the Board.

(d) An original only of each docu-
ment should be filed with the Board.
Documents should not be bound along
the side.

(e) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the
appropriate period of time established
in this section.

§4.312

Decisions of the Board will be made
in writing and will set forth findings of
fact and conclusions of law. The deci-
sion may adopt, modify, reverse, or set
aside any proposed finding, conclusion,
or order of an administrative law
judge, Indian probate judge, or BIA of-
ficial. Distribution of decisions must
be made by the Board to all parties
concerned. Unless otherwise stated in
the decision, rulings by the Board are
final for the Department and must be
given immediate effect.

Board decisions.
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§4.313 Amicus curiae;
joinder motions.

intervention;

(a) Any interested person or Indian
tribe desiring to intervene, to join
other parties, to appear as amicus cu-
riae, or to obtain an order in an appeal
before the Board must apply in writing
to the Board stating the grounds for
the action sought. The Board may
grant the permission or relief re-
quested for specified purposes and sub-
ject to limitations it established. This
section will be liberally construed.

(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board must be
served in the same manner as appeal
briefs.

§4.314 Exhaustion of administrative
remedies.

(a) No decision of an administrative
law judge, Indian probate judge, or BIA
official that at the time of its rendition
is subject to appeal to the Board, will
be considered final so as to constitute
agency action subject to judicial re-
view under 5 U.S.C. 704, unless it has
been made effective pending a decision
on appeal by order of the Board.

(b) No further appeal will lie within
the Department from a decision of the
Board.

(c) The filing of a petition for recon-
sideration is not required to exhaust
administrative remedies.

§4.31§ . Reconsideration of a Board de-
c1s10n.

(a) Reconsideration of a decision of
the Board will be granted only in ex-
traordinary circumstances. Any party
to the decision may petition for recon-
sideration. The petition must be filed
with the Board within 30 days from the
date of the decision and must contain a
detailed statement of the reasons why
reconsideration should be granted.

(b) A party may file only one petition
for reconsideration.

(c) The filing of a petition will not
stay the effect of any decision or order
and will not affect the finality of any
decision or order for purposes of judi-
cial review, unless so ordered by the
Board.
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§4.316 Remands from courts.

Whenever any matter is remanded
from any Federal court to the Board
for further proceedings, the Board will
remand the matter to an administra-
tive law judge, an Indian probate judge,
or BIA. In the alternative, to the ex-
tent the court’s directive and time lim-
itations permit, the parties will be al-
lowed an opportunity to submit to the
Board a report recommending proce-
dures for it to follow to comply with
the court’s order. The Board will enter
special orders governing matters on re-
mand.

§4.317 Standards of conduct.

(a) Inquiries about cases. All inquiries
about any matter pending before the
Board must be made to the Chief Ad-
ministrative Judge of the Board or the
administrative judge assigned the mat-
ter.

(b) Disqualification. An administra-
tive judge may withdraw from a case in
accordance with standards found in the
recognized canons of judicial ethics if
the judge deems this action appro-
priate. If, before a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the OHA Director will determine
the matter of disqualification.

§4.318 Scope of review.

An appeal will be limited to those
issues that were before the administra-
tive law judge or Indian probate judge
upon the petition for rehearing, re-
opening, or regarding tribal purchase
of interests, or before the BIA official
on review. However, except as specifi-
cally limited in this part or in title 25
of the Code of Federal Regulations, the
Board will not be limited in its scope of
review and may exercise the inherent
authority of the Secretary to correct a
manifest injustice or error where ap-
propriate.

APPEALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

SOURCE: 70 FR 11826, Mar. 9, 2005, unless
otherwise noted.
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§4.320 Who may appeal a judge’s deci-
sion or order?

Any interested party has a right to
appeal to the Board if he or she is ad-
versely affected by a decision or order
of a judge under part 30 of this subtitle:

(a) On a petition for rehearing;

(b) On a petition for reopening;

(c) Regarding purchase of interests in
a deceased Indian’s estate; or

(d) Regarding modification of the in-
ventory of an estate.

[76 FR 7505, Feb. 10, 2011]

§4.321 How do I appeal a judge’s deci-
sion or order?

(a) A person wishing to appeal a deci-
sion or order within the scope of §4.320
must file a written notice of appeal
within 30 days after we have mailed the
judge’s decision or order and accurate
appeal instructions. We will dismiss
any appeal not filed by this deadline.

(b) The notice of appeal must be
signed by the appellant, the appellant’s
attorney, or other qualified representa-
tive as provided in §1.3 of this subtitle,
and must be filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203.

[73 FR 67288, Nov. 13, 2008]

§4.322 What must an appeal contain?

(a) Each appeal must contain a writ-
ten statement of the errors of fact and
law upon which the appeal is based.
This statement may be included in ei-
ther the notice of appeal filed under
§4.321(a) or an opening brief filed under
§4.311(a).

(b) The notice of appeal must include
the names and addresses of the parties
served.

[73 FR 67288, Nov. 13, 2008]

§4.323 Who receives service of the no-
tice of appeal?

(a) The appellant must deliver or
mail the original notice of appeal to
the Board.

(b) A copy of the notice of appeal
must be served on the judge whose de-
cision is being appealed, as well as on
every other interested party.

(c) The notice of appeal filed with the
Board must include a certification that
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service was made as required by this
section.

[73 FR 67288, Nov. 13, 2008]

§4.324 How is the record on appeal
prepared?

(a) On receiving a copy of the notice
of appeal, the judge whose decision is
being appealed must notify:

(1) The agency concerned; and

(2) The LTRO where the original
record was filed under §30.233 of this
subtitle.

(b) If a transcript of the hearing was
not prepared, the judge must have a
transcript prepared and forwarded to
the LTRO within 30 days after receiv-
ing a copy of the notice of appeal. The
LTRO must include the original tran-
script in the record.

(c) Within 30 days of the receipt of
the transcript, the LTRO must do the
following:

(1) Prepare a table of contents for the
record;

(2) Make two complete copies of the
original record, including the tran-
script and table of contents;

(3) Certify that the record is com-
plete;

(4) Forward the certified original
record, together with the table of con-
tents, to the Board by certified mail or
other service with delivery confirma-
tion; and

(5) Send one copy of the complete
record to the agency.

(d) While the appeal is pending, the
copies of the record will be available
for inspection at the LTRO and the
agency.

(e) Any party may file an objection
to the record. The party must file his
or her objection with the Board within
15 days after receiving the notice of
docketing under §4.325.

(f) For any of the following appeals,
the judge must prepare an administra-
tive record for the decision and a table
of contents for the record and must for-
ward them to the Board:

(1) An interlocutory appeal under
§4.28;

(2) An appeal from a decision under
§§30.126 or 30.127 regarding modifica-
tion of an inventory of an estate; or

(3) An appeal from a decision under
§30.124 determining that a person for

69

§4.330

whom a probate proceeding is sought
to be opened is not deceased.

[76 FR 7505, Feb. 10, 2011]

§4.325 How will the appeal be dock-
eted?

The Board will docket the appeal on
receiving the probate record from the
LTRO or the administrative record
from the judge, and will provide a no-
tice of the docketing and the table of
contents for the record to all inter-
ested parties as shown by the record on
appeal. The docketing mnotice will
specify the deadline for filing briefs
and will cite the procedural regulations
governing the appeal.

[73 FR 67288, Nov. 13, 2008]

§4.326 What happens to the record
after disposition?

(a) After the Board makes a decision
other than a remand, it must forward
to the designated LTRO:

(1) The record filed with the Board
under §4.324(d) or (f); and

(2) All documents added during the
appeal proceedings, including any tran-
scripts and the Board’s decision.

(b) The LTRO must conform the du-
plicate record retained under §4.324(b)
to the original sent under paragraph
(a) of this section and forward the du-
plicate record to the agency concerned.

[73 FR 67288, Nov. 13, 2008]

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§4.330 Scope.

(a) The definitions set forth in 25
CFR 2.2 apply also to these special
rules. These regulations apply to the
practice and procedure for: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
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which are referred to it for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not
adjudicate:

(1) Tribal enrollment disputes;

(2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary authority; or

(3) Appeals from decisions pertaining
to final recommendations or actions by
officials of the Minerals Management
Service, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§4.331 Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except—

(a) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial;

(b) Where the decision has been ap-
proved in writing by the Secretary or
Assistant Secretary—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

§4.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; require-
ment for bond.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other quali-
fied representative as provided by 43
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after
receipt by the appellant of the decision
from which the appeal is taken. A copy
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of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by
§4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case;

(2) A statement of the reasons for the
appeal and of the relief sought; and

(3) The names and addresses of all ad-
ditional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
whether or not they participated as in-
terested parties in the earlier pro-
ceedings.

(b) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(c) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal.

(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other par-
ties involved.

[564 FR 6487, Feb. 10, 1989, as amended at 67
FR 4368, Jan. 30, 2002]

§4.333 Service of notice of appeal.

(a) On or before the date of filing of
the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, upon the offi-
cial of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal filed with the Board shall cer-
tify that service was made as required
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by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Bureau whose decision is
appealed to assist in service of copies
of the notice of appeal and any sup-
porting documents.

(b) The notice of appeal will be con-
sidered to have been served upon the
date of personal service or mailing.

§4.334 Extensions of time.

Requests for extensions of time to
file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in §4.332 of this
part, may not be extended.

§4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.

(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
copies of transcripts of testimony
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or copy
thereof; and

(3) Certification that the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Sec-
retary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to
the Board.
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§4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations gov-
erning the appeal and include a copy of
the Table of Contents furnished by the
deciding official.

§4.337 Action by the Board.

(a) The Board may make a final deci-
sion, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to §4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for
further consideration.

§4.338 Submission by administrative
law judge of proposed findings, con-
clusions and recommended deci-
sion.

(a) When an evidentiary hearing pur-
suant to §4.337(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
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Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

(b) The administrative law judge
shall advise the parties at the conclu-
sion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part.

§4.339 Exceptions or comments re-
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to or other comments on
the decision with the Board.

§4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board’s
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WHITE EARTH RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

SOURCE: 56 FR 61383, Dec. 3, 1991, unless
otherwise noted.

§4.350 Authority and scope.

(a) The rules and procedures set forth
in §§4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99-264 (100 Stat. 61), amended by
Public Law 100-1563 (101 Stat. 886) and
Public Law 100-212 (101 Stat. 1433).

(b) Whenever requested to do so by
the Project Director, an administrative
judge shall determine such heirs by ap-
plying inheritance laws in accordance
with the White Earth Reservation Set-

72

43 CFR Subtitle A (10-1-11 Edition)

tlement Act of 1985 as amended, not-
withstanding the decedent may have
died testate.

(c) As used herein, the following
terms shall have the following mean-
ings:

(1) The term Act means the White
Earth Reservation Land Settlement
Act of 1985 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the Superintendent of the Minnesota
Agency, Bureau of Indian Affairs, or
other Bureau of Indian Affairs official
with delegated authority from the Min-
neapolis Area Director to serve as the
federal officer in charge of the White
BEarth Reservation Land Settlement
Project.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(5) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to section
8(c) of the Act.

(6) The term administrative judge
means an administrative judge or an
administrative law judge, attorney-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions.

(7) The term appellant means a party
aggrieved by a final order or final order
upon reconsideration issued by an ad-
ministrative judge who files an appeal
with the Board.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991, as amended at 64 FR 13363, Mar. 18, 1999]

§4.351 Commencement of the deter-
mination process.

(a) Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs
of those persons who died entitled to
receive compensation by filing with
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the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

(1) A copy of the death certificate if
one exists. If there is no death certifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istry of death. Secondary forms of evi-
dence of death such as an affidavit
from someone with personal knowledge
concerning the fact of death or an obit-
uary or death notice from a newspaper
may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship finding and fam-
ily history, certified by the Project Di-
rector. Such data shall contain:

(i) The facts and alleged facts of the
decedent’s marriages, separations and
divorces, with copies of necessary sup-
porting documents;

(ii) The names and last known ad-
dresses of probable heirs at law and
other known parties in interest;

(iii) Information on whether the rela-
tionships of the probable heirs at law
to the decedent arose by marriage,
blood, or adoption.

(3) Known heirship determinations,
including those recognized by the Act
determining the heirs of relatives of
the decedent, and including those ren-
dered by courts from Minnesota or
other states, by tribal courts, or by tri-
bunals authorized by the laws of other
countries.

(4) A report of the compensation due
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an outline of the derivation
of such compensation, including its
real property origins and the succes-
sion of the compensation to the de-
ceased, citing all of the intervening
heirs at law, their fractional shares,
and the amount of compensation at-
tributed to each of them.

(5) A certification by the Project Di-
rector or his designee that the address-
es provided for the parties in interest
were furnished after having made a due
and diligent search.

[66 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991]
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§4.352 Determination of administra-
tive judge and notice thereof.

(a) Upon review of all data submitted
by the Project Director, the adminis-
trative judge will determine whether or
not there are any apparent issues of
fact that need to be resolved.

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act.
Such preliminary determination will
be entered without a hearing, and,
when possible and based upon the data
furnished and/or information supple-
mentary thereto, shall include the
names, birth dates, relationships to the
decedent, and shares of the heirs, or
the fact that the decedent died without
heirs.

(1) Upon issuing a preliminary deter-
mination, the administrative judge
shall issue a notice of such action and
shall mail a copy of said notice, to-
gether with a copy of the preliminary
determination, to each party in inter-
est allowing forty (40) days in which to
show cause in writing why the deter-
mination should not become final. The
administrative judge shall cause a cer-
tificate to be made as to the date and
manner of such mailing.

(2) The Project Director shall also
cause, within seven (7) days of receipt
of such notice, the notice of the pre-
liminary determination to be posted in
the following sites:

The White Earth Band, Box 418, White Earth,
Minnesota 56591

The Minnesota Chippewa Tribe, Box 217, Cass
Lake, Minnesota 56633

Minnesota Agency, Bureau of Indian Affairs,
Room 418, Federal Building, 522 Minnesota
Avenue, NW, Bemidji, Minnesota 56601-3062

and in such other sites as may be
deemed appropriate by the Project Di-
rector. Such other sites may include,
but not be limited to:

Elbow Lake Community Center,
Waubun, Minnesota 56589

Postmaster, Callaway, Minnesota 56521

Community Center, Route 2, Bagley, Min-
nesota 56621

Community Center, Star Route, Mahnomen,
Minnesota 56557

Postmaster, Mahnomen, Minnesota 56557

Rice Lake Community Center, Route 2,
Bagley, Minnesota 56621

R.R. #2,



§4.353

Postmaster, Ogema, Minnesota 56569

Pine Point Community Center, Ponsford,
Minnesota 56575

Postmaster, White Earth, Minnesota 56591

White Earth IHS, White Earth, Minnesota
56591

Postmaster, Ponsford, Minnesota 56575

American Indian Center, 1113 West Broad-
way, Minneapolis, Minnesota 55411

American Indian Center, 15630 East Franklin
Avenue, Minneapolis, Minnesota 55404

American Indian Center, 341 University Ave-
nue, St. Paul, Minnesota 55103

Little Earth of United Tribes Community
Services, 2501 Cedar Avenue South, Min-
neapolis, Minnesota 55404

Naytahwaush Community
Naytahwaush, Minnesota 56566

The Project Director shall provide a
certificate showing when the notice of
the preliminary determination was for-
warded for posting, and to which loca-
tions. A posting certificate showing the
date and place of posting shall be
signed by the person or official who
performs the act and returned to the
Project Director. The Project Director
shall file with the administrative judge
the original posting certificates and
the Project Director’s certificate of
mailing showing the posting locations
and when the notice of the preliminary
determination was forwarded for post-
ing.

(3) If no written request for hearing
or written objection is received in the
office of the administrative judge with-
in the forty (40) days of issuance of the
notice, the administrative judge shall
issue a final order declaring the pre-
liminary determination to be final
thirty (30) days from the date on which
the final order is mailed to each party
in interest.

(c) When the administrative judge de-
termines either before or after issuance
of a preliminary determination that
there are issues which require resolu-
tion, or when a party objects to the
preliminary determination and/or re-
quests a hearing, the administrative
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing.
Any prehearing conference, hearing, or
rehearing, conducted by the adminis-
trative judge shall be governed insofar
as practicable by the regulations appli-
cable to other hearings under this part
and the general rules in subpart B of
this part. After receipt of the testi-

Center,
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mony and/or evidence, if any, the ad-
ministrative judge shall enter a final
order determining the heirs of the de-
cedent, which shall become final thirty
(30) days from the date on which the
final order is mailed to each party in
interest.

(d) The final order determining the
heirs of the decedent shall contain,
where applicable, the mnames, birth
dates, relationships to the decedent,
and shares of heirs, or the fact that the
decedent died without heirs.

[66 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991; 57 FR 2319, Jan. 21, 1992, as amended at
64 FR 13363, Mar. 18, 1999]

§4.353 Record.

(a) The administrative judge shall
lodge the original record with the
Project Director.

(b) The record shall contain, where
applicable, the following materials:

(1) A copy of the posted public notice
of preliminary determination and/or
hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing.

(2) A copy of each notice served on
parties in interest, with proof of mail-
ing;

(3) The record of evidence received,
including any transcript made of testi-
mony;

(4) Data for heirship finding and fam-
ily history, and data supplementary
thereto;

(5) The final order determining the
heirs of the decedent and the adminis-
trative judge’s notices thereof; and

(6) Any other material or documents
deemed relevant by the administrative
judge.

§4.354 Reconsideration or rehearing.

(a) Any party aggrieved by the final
order of the administrative judge may,
within thirty (30) days after the date of
mailing such decision, file with the ad-
ministrative judge a written petition
for reconsideration and/or rehearing.
Such petition must be under oath and
must state specifically and concisely
the grounds upon which it is based. If
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-
davits of witnesses stating fully what
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the new evidence or testimony is to be.
It shall also state justifiable reasons
for the prior failure to discover and
present the evidence.

(b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative judge shall
issue an order denying the petition and
shall set forth therein the reasons
therefor. The administrative judge
shall serve copies of such order on all
parties in interest.

(c) If the petition appears to show
merit, or if the administrative judge
becomes aware of sufficient additional
evidence to justify correction of error
even without the filing of a petition, or
upon remand from the Board following
an appeal resulting in vacating the
final order, the administrative judge
shall cause copies of the petition, sup-
porting papers, and other data, or in
the event of no petition an order to
show cause or decision of the Board
vacating the final order in appropriate
cases, to be served on all parties in in-
terest. The parties in interest will be
allowed a reasonable, specified time
within which to submit answers or
legal briefs in opposition to the peti-
tion or order to show cause or Board
decision. The administrative judge
shall then reconsider, with or without
hearing, the issues of fact and shall
issue a final order upon reconsider-
ation, affirming, modifying, or
vacating the original final order and
making such further orders as are
deemed warranted. The final order
upon reconsideration shall be served on
all parties in interest and shall become
final thirty (30) days from the date on
which it is mailed.

(d) Successive petitions for reconsid-
eration and/or rehearing shall not be
permitted. Nothing herein shall be con-
sidered as a bar to the remand of a case
by the Board for further reconsider-
ation, hearing, or rehearing after ap-
peal.

§4.355

When, subsequent to the issuance of
a final order determining heirs under
§4.352, it is found that certain addi-
tional compensation had been due the
decedent and had not been included in
the report of compensation, the report

Omitted compensation.

75

§4.356

shall be modified administratively by
the Project Director. Copies of such
modification shall be furnished to all
heirs as previously determined and to
the appropriate administrative judge.

§4.356 Appeals.

(a) A party aggrieved by a final order
of an administrative judge under §4.352,
or by a final order upon reconsider-
ation of an administrative judge under
§4.354, may appeal to the Board (ad-
dress: Board of Indian Appeals, Office
of Hearings and Appeals, 801 North
Quincy Street, Arlington, Virginia
22203). A copy of the notice of appeal
must also be sent to the Project Direc-
tor and to the administrative judge
whose decision is being appealed.

(b) The notice of appeal must be filed
with the Board no later than thirty (30)
days from the date on which the final
order of the administrative judge was
mailed, or, if there has been a petition
for reconsideration or rehearing filed,
no later than thirty (30) days from the
date on which the final order upon re-
consideration of the administrative
judge was mailed. A notice of appeal
that is not timely filed will be dis-
missed.

(c) The Project Director shall ensure
that the record is expeditiously for-
warded to the Board.

(d) Within thirty (30) days after the
notice of appeal is filed, the appellant
shall file a statement of the reasons
why the final order or final order upon
reconsideration is in error. If the Board
finds that the appellant has set forth
sufficient reasons for questioning the
final order or final order upon reconsid-
eration, the Board will issue an order
giving all parties in interest an oppor-
tunity to respond, following which a
decision shall be issued. If the Board
finds that the appellant has not set
forth sufficient reasons for questioning
the final order, the Board may issue a
decision on the appeal without further
briefing.

(e) The Board may issue a decision
affirming, modifying, or vacating the
final order or final order upon reconsid-
eration. A decision on appeal by the
Board either affirming or modifying
the final order or final order upon re-
consideration shall be final for the De-
partment of the Interior. In the event
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the final order or final order upon re-
consideration 1is vacated, the pro-
ceeding shall be remanded to the ap-
propriate administrative judge for re-
consideration and/or rehearing.

[66 FR 61383, Dec. 3, 1991, as amended at 67
FR 4368, Jan. 30, 2002]

§4.357 Guardians
incompetents.

Persons less than 18 years of age and
other legal incompetents who are par-
ties in interest may be represented at
all hearings by legally appointed
guardians or by guardians ad litem ap-
pointed by the administrative judge.

for minors and

Subpart E—Special Rules Applica-
ble to Public Land Hearings
and Appeals

AUTHORITY: Sections 4.470 to 4.480 are also
issued under authority of 43 U.S.C. 315a.

CROSS REFERENCE: See subpart A for the
authority, jurisdiction and membership of
the Board of Land Appeals within the Office
of Hearings and Appeals. For general rules
applicable to proceedings before the Board of
Land Appeals as well as the other Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

APPEALS PROCEDURES
APPEALS PROCEDURES; GENERAL

§4.400 Definitions.

As used in this subpart:

Administrative law judge means an ad-
ministrative law judge in the Office of
Hearings and Appeals, appointed under
5 U.S.C. 3105.

BIA means the Bureau of Indian Af-
fairs.

BLM means the Bureau of Land Man-
agement.

Board means the Interior Board of
Land Appeals in the Office of Hearings
and Appeals. The address of the Board
is 801 N. Quincy Street, Suite 300, Ar-
lington, Virginia 22203. The telephone
number is 703-235-37560, and the fac-
simile number is 703-235-8349.

BOEMRE means the Bureau of Ocean
Energy Management, Regulation and
Enforcement.

Bureau or Office means BIA, BLM,
BOEMRE, ONRR, the Deputy Assistant
Secretary—Natural Resources Rev-
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enue, or any successor organization, as
appropriate.

Last address of record means the ad-
dress in a person’s most recent filing in
an appeal or, if there has not been any
filing, the person’s address as provided
in the Bureau or Office decision under
appeal.

ONRR means the Office of Natural
Resources Revenue.

Office or officer includes ‘‘adminis-
trative law judge’” or ‘“‘Board’” where
the context so requires.

Party includes a party’s representa-
tive(s) where the context so requires.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

[75 FR 64663, Oct. 20, 2010; 75 FR 68704, Nov. 9,
2010]

§4.401 Documents.

(a) Grace period for filing. Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal in connection with
which the document is required to be
filed.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any appeal, or other proceeding there-
after initiated affecting such interest
which is required to be given to a party
to the proceeding. Every such notice of
a transfer or encumbrance will be
noted upon the records of the land of-
fice. Thereafter such transferee or en-
cumbrancer must be made a party to
any proceedings thereafter initiated
adverse to the entry.
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(c) Service of documents. (1) A party
that files any document under this sub-
part must serve a copy of it concur-
rently as follows:

(i) On the appropriate official of the
Office of the Solicitor under §4.413(c)
and (d);

(ii) For a notice of appeal and state-
ment of reasons, on each person named
in the decision under appeal; and

(iii) For all other documents, on each
party to the appeal (including interve-
nors).

§4.401

(2) Service on a person or party
known to be represented by counsel or
other designated representative must
be made on the representative.

(3) Service must be made at the last
address of record of the person or party
(if unrepresented) or the representa-
tive, unless the person, party, or rep-
resentative has notified the serving
party of a subsequent change of ad-
dress.

(4) Service may be made as shown in
the following table:

If the document is . . . Service may be made by . . .

(i) A notice of appeal (A) Personal delivery;

box; or

(i) Not a notice of appeal (A) Personal delivery;

(B) Mail;

(B) Registered or certified mail, return receipt requested;
(C) Delivery service, delivery receipt requested, if the last address of record is not a post office

(D) Electronic means, such as electronic mail or facsimile, if the person to be served has pre-
viously consented to that means in writing.

(C) Delivery service, if the last address of record is not a post office box; or
(D) Electronic means, such as electronic mail or facsimile, if the person to be served has pre-
viously consented to that means in writing.

(5) At the conclusion of any docu-
ment that a party must serve under the
regulations in this subpart, the party
must sign a written statement that:

(i) Certifies that service has been or
will be made in accordance with the ap-
plicable rules; and

(ii) Specifies the date and manner of
service.

(6) Service that complies with para-
graphs (¢)(2) through (4) of this section
is complete as shown in the following
table:

If service is made by . . .

Service is complete when the document is . . .

(i) Personal delivery
(i) Mail or delivery service
(iii) Electronic means

Delivered to the party.
Delivered to the party.

served.

Transmitted to the party, unless the serving party learns that it did not reach the party to be

(7) In the absence of evidence to the
contrary, delivery under paragraph
(c)(6)(ii1) of this section is deemed to
take place 5 business days after the
document was sent. A document is con-
sidered sent when it is given to the
U.S. Postal Service (or deposited in one
of its mailboxes), properly addressed
and with proper postage affixed, or
when it is given to a delivery service
(or deposited in one of its receptacles),
properly addressed and with the deliv-
ery cost prepaid.

(d) Document format. (1) The format
requirements in paragraph (d)(2) of this
section apply to any pleading, motion,
brief, or other document filed in a case
under this subpart, other than an ex-

7

hibit or attachment or the administra-
tive record.

(i) An exhibit or attachment must be
8% by 11 inches in size or, if larger,
folded to 8% by 11 inches and attached
to the document.

(i1) Any document that does not com-
ply with the requirements in this para-
graph (d) may be rejected.

(2) A document filed in a case must:

(i) Be 8% by 11 inches in size;

(ii) Be printed on just one side of the
page;

(iii) Be clearly typewritten, printed,
or otherwise reproduced by a process
that yields legible and permanent cop-
ies;

(iv) Use 11 point font size or larger;



§4.402

(v) Be double-spaced except for the
case caption, argument headings, long
quotations, and footnotes, which may
be single-spaced;

(vi) Have margins of at least 1 inch;

(vii) Be numbered sequentially, start-
ing on the second page; and

(vii) Be stapled in the upper left-hand
corner, if stapled, or bound on the left
side, if bound.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 68 FR 33803, June 5,
2003; 75 FR 64664, Oct. 20, 2010]

§4.402 Summary dismissal.

An appeal to the Board will be sub-
ject to summary dismissal by the
Board for any of the following causes:

(a) If a statement of the reasons for
the appeal is not included in the notice
of appeal and is not filed within the
time required;

(b) If the notice of appeal is not
served upon adverse parties within the
time required; and

(c) If the statement of reasons, if not
contained in the notice of appeal, is
not served upon adverse parties within
the time required.

(d) If the statement of standing re-
quired by §4.412(b) is not filed with the
Board or is not served upon adverse
parties within the time required.

[36 FR 7186, Apr. 15, 1971, as amended at 47
FR 26392, June 18, 1982]

§4.403 Finality of decision; reconsider-
ation.

(a) The Board’s decision is final agen-
cy action and is effective on the date it
is issued, unless the decision itself pro-
vides otherwise.

(b) The Board may reconsider its de-
cision in extraordinary circumstances.

(1) A party that wishes to request re-
consideration of a Board decision must
file a motion for reconsideration with
the Board within 60 days after the date
of the decision.

(2) The motion may include a request
that the Board stay the effectiveness of
its decision.

(3) Any other party to the original
appeal may file a response to a motion
for reconsideration with the Board
within 21 days after service of the mo-
tion, unless the Board orders other-
wise.
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(4) A motion for reconsideration will
not stay the effectiveness or affect the
finality of the Board’s decision unless
so ordered by the Board for good cause.

(5) A party does not need to file a mo-
tion for reconsideration in order to ex-
haust its administrative remedies.

(c) A motion for reconsideration
must:

(1) Specifically describe the extraor-
dinary circumstances that warrant re-
consideration; and

(2) Include all arguments and sup-
porting documents.

(d) Extraordinary circumstances that
may warrant granting reconsideration
include, but are not limited to:

(1) Error in the Board’s interpreta-
tion of material facts;

(2) Recent judicial development;

(3) Change in Departmental policy; or

(4) Bvidence that was not before the
Board at the time the Board’s decision
was issued and that demonstrates error
in the decision.

(e) If the motion cites extraordinary
circumstances under paragraph (d)(4) of
this section, it must explain why the
evidence was not provided to the Board
during the course of the original ap-
peal.

(f) The Board will not grant a motion
for reconsideration that:

(1) Merely repeats arguments made in
the original appeal, except in cases of
demonstrable error; or

(2) Seeks relief from the legally bind-
ing consequences of a statute or regu-
lation.

[75 FR 64664, Oct. 20, 2010]

§4.404 Consolidation.

If the facts or legal issues in two or
more appeals pending before the Board
are the same or similar, the Board may
consolidate the appeals, either on mo-
tion by a party or at the initiative of
the Board.

[75 FR 64665, Oct. 20, 2010]

§4.405

(a) If a document other than a notice
of appeal is required to be filed or
served within a definite time, a party
may seek additional time by filing
with the Board a motion requesting an
extension of time.

Extensions of time.
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(b) A motion requesting an extension
must be filed no later than the day be-
fore the date the document is due, ab-
sent compelling circumstances. The
motion may be filed and served by fac-
simile. Section 4.401(a) does not apply
to a motion requesting an extension of
time.

(c) Except as provided in paragraph
(f) of this section, before filing a mo-
tion requesting an extension of time,
the moving party must make reason-
able efforts to contact each other party
to determine whether the party op-
poses the motion. The moving party
must state in its motion:

(1) Whether any party it reached op-
poses the motion; and

(2) What steps it took to contact any
party it was unable to reach.

(d) Except as provided in paragraph
(f) of this section, the party must sup-
port its motion requesting an exten-
sion of time by showing there is good
cause to grant it.

(e) A Board order granting or denying
a motion requesting an extension will
state when the document must be filed.
Except as provided in paragraph (f) of
this section, if the Board does not act
on a motion before the document is
due, the document must be filed no
later than 15 days after the original
due date, unless the Board orders oth-
erwise.

(f) A party seeking additional time to
file an answer may have one automatic
extension, not to exceed 30 days, of the
deadline in §4.414(a) by filing a motion
for such extension under paragraphs (a)
and (b) of this section.

[75 FR 64665, Oct. 20, 2010]

§4.406 Intervention; amicus curiae.

(a) A person who wishes to intervene
in an appeal must file a motion to in-
tervene within 30 days after the person
knew or should have known that the
decision had been appealed to the
Board.

(b) A motion to intervene must set
forth the basis for the proposed inter-
vention, including:

(1) Whether the person had a right to
appeal the decision under §4.410 or
would be adversely affected if the
Board reversed, vacated, set aside, or
modified the decision; and
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(2) How and when the person learned
of the appeal.

(c) The Board may:

(1) Grant the motion to intervene;

(2) Deny the motion to intervene for
good cause, e.g., where granting it
would disadvantage the rights of the
existing parties or unduly delay adju-
dication of the appeal; or

(3) Grant the motion to intervene but
limit the person’s participation in the
appeal.

(d) A person may file a motion at any
time to file a brief as an amicus curiae.

(1) The motion must state the per-
son’s interest in the appeal and how its
brief will be relevant to the issues in-
volved.

(2) The Board may grant or deny the
motion in its discretion. The Board
may also allow a person to file a brief
as amicus curiae if it denies the per-
son’s motion to intervene.

(e) A person granted full or limited
intervenor status is a party to the ap-
peal, while an amicus curiae is not. A
person granted amicus curiae status
must serve its brief on the parties to
the appeal.

[75 FR 64665, Oct. 20, 2010]

§4.407 Motions.

(a) Any motion filed with the Board
must provide a concise statement of
the reasons supporting the motion.

(b) When a person or party files a mo-
tion, other than a motion for an exten-
sion of time under §4.405, any party has
15 days after service of the motion to
file a written response, unless a provi-
sion of this subpart or the Board by
order provides otherwise.

(c) The Board will rule on any motion
as expeditiously as possible.

(d) The requirements of §4.401(d)
apply to a motion.

[75 FR 64665, Oct. 20, 2010]

APPEALS TO THE BOARD OF LAND
APPEALS

§4.410 Who may appeal.

(a) Any party to a case who is ad-
versely affected by a decision of the
Bureau or Office or an administrative
law judge has the right to appeal to the
Board, except:



§4.411

(1) As otherwise provided in Group
2400 of chapter II of this title,

(2) To the extent that decisions of
Bureau of Land Management officers
must first be appealed to an adminis-
trative law judge under §4.470 and part
4100 of this title,

(3) Where a decision has been ap-
proved by the Secretary, and

(4) As provided in paragraph (e) of
this section.

(b) A party to a case, as set forth in
paragraph (a) of this section, is one
who has taken action that is the sub-
ject of the decision on appeal, is the ob-
ject of that decision, or has otherwise
participated in the process leading to
the decision under appeal, e.g., by filing
a mining claim or application for use
of public lands, by commenting on an
environmental document, or by filing a
protest to a proposed action.

(c) Where the Bureau or Office pro-
vided an opportunity for participation
in its decisionmaking process, a party
to the case, as set forth in paragraph
(a) of this section, may raise on appeal
only those issues:

(1) Raised by the party in its prior
participation; or

(2) That arose after the close of the
opportunity for such participation.

(d) A party to a case is adversely af-
fected, as set forth in paragraph (a) of
this section, when that party has a le-
gally cognizable interest, and the deci-
sion on appeal has caused or is substan-
tially likely to cause injury to that in-
terest.

(e) For decisions rendered by Depart-
mental officials relating to land selec-
tions under the Alaska Native Claims
Settlement Act, as amended, any party
who claims a property interest in land
affected by the decision, an agency of
the Federal Government or a regional
corporation shall have a right to ap-
peal to the Board.

[47 FR 26392, June 18, 1982, as amended at 68
FR 33803, June 5, 2003; 75 FR 64665, Oct. 20,
2010]

§4.411 Appeal; how taken, mandatory
time limit.
(a) A person who wishes to appeal to
the Board must file a notice that the
person wishes to appeal.
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(1) The notice of appeal must be filed
in the office of the officer who made
the decision (not the Board).

(2) Except as otherwise provided by
law:

(i) A person served with the decision
being appealed must transmit the no-
tice of appeal in time for it to be re-
ceived in the appropriate office no
later than 30 days after the date of
service of the decision; and

(ii) If a decision is published in the
FEDERAL REGISTER, a person not served
with the decision must transmit the
notice of appeal in time for it to be re-
ceived in the appropriate office no
later than 30 days after the date of pub-
lication.

(b) The notice of appeal must give
the serial number or other identifica-
tion of the case. The notice of appeal
may include a statement of reasons for
the appeal, and a statement of standing
if required by §4.412(b).

(c) No extension of time will be
granted for filing the notice of appeal.
If a notice of appeal is filed after the
grace period provided in §4.401(a), the
notice of appeal will not be considered
and the case will be closed by the offi-
cer from whose decision the appeal is
taken. If the notice of appeal is filed
during the grace period provided in
§4.401(a) and the delay in filing is not
waived, as provided in that section, the
notice of appeal will not be considered
and the appeal will be dismissed by the
Board.

(d) After receiving a timely notice of
appeal, the office of the officer who
made the decision must promptly for-
ward to the Board:

(1) The notice of appeal;

(2) Any statement of reasons, state-
ment of standing, and other documents
included with the notice of appeal; and

(3) The complete administrative
record compiled during the officer’s
consideration of the matter leading to
the decision being appealed.

(R.S. 2478, as amended, 43 U.S.C. 1201; sec. 25,
Alaska Native Claims Settlement Act, as
amended, 43 U.S.C. 1601-1628; and the Admin-
istrative Procedure Act, 5 U.S.C. 551, et seq.)

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 49 FR 6373, Feb. 21,
1984; 75 FR 64665, Oct. 20, 2010]
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§4.412 Statement of reasons;
ment of standing; reply briefs.

(a) An appellant must file a state-
ment of reasons for appeal with the
Board no later than 30 days after the
notice of appeal was filed. Unless the
Board orders otherwise upon motion
for good cause shown, the text of a
statement of reasons may not exceed 30
pages, excluding exhibits, declarations,
or other attachments.

(b) Where the decision being appealed
relates to land selections under the
Alaska Native Claims Settlement Act,
as amended, the appellant also shall
file with the Board a statement of facts
upon which the appellant relies for
standing under §4.410(b) within 30 days
after filing of the notice of appeal. The
statement may be included with the
notice of appeal filed pursuant to §4.411
or the statement of reasons filed pursu-
ant to paragraph (a) of this section or
may be filed as a separate document.

(c) Failure to file the statement of
reasons and statement of standing
within the time required will subject
the appeal to summary dismissal as
provided in §4.402, unless the delay in
filing is waived as provided in §4.401(a).

(d) The filing of a reply brief is dis-
couraged. However, an appellant who
wishes to file a reply brief may do so

§4.413

within 15 days after service of an an-
swer under §4.414.

(1) The reply brief is limited to the
issues raised in the answer.

(2) Unless the Board orders otherwise
upon motion for good cause shown, the
text of a reply brief may not exceed 20
pages, excluding exhibits, declarations,
or other attachments.

(e) The requirements of §4.401(d)
apply to a statement of reasons and a
reply brief.

[47 FR 26392, June 18, 1982, as amended at 67
FR 4368, Jan. 30, 2002; 75 FR 64666, Oct. 20,
2010]

§4.413 Service of notice of appeal.

(a) The appellant must serve a copy
of the notice of appeal on each person
named in the decision from which the
appeal is taken and on the Office of the
Solicitor as identified in paragraphs (c)
and (d) of this section. Service must be
accomplished and certified as pre-
scribed in §4.401(c).

(b) Failure to serve a notice of appeal
will subject the appeal to summary dis-
missal as provided in §4.402.

(c) The appellant must serve a copy
of the notice of appeal on the Office of
the Solicitor as shown in the following
table.

If the appeal is taken from a decision of . . .

Then the appellant must serve the notice on . . .

(1) ONRR, the Deputy Assistant Secretary—Nat-
ural Resources Revenue, or BIA concerning
royalties.

(2) BOEMRE ...

(3) The Director, BLM .......ccoocoiviiiineccicceneeens

(4) A BLM State Office (including all District, Field,
and Area Offices within that State Office’s juris-
diction).

(5) An Administrative Law Judge ....

Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior,
755 Parfet Street, Suite 151, Lakewood, CO 80215.

Associate Solicitor, Division of Mineral Resources, U.S. Department of the
Interior, Washington, DC 20240.

(i) If the decision concerns use and disposition of public lands, including
land selections under the Alaska Native Claims Settlement Act, as
amended: Associate Solicitor, Division of Land and Water Resources,
U.S. Department of the Interior, Washington, DC 20240; or

(ii) If the decision concerns use and disposition of mineral resources: Asso-
ciate Solicitor, Division of Mineral Resources, U.S. Department of the In-
terior, Washington, DC 20240.

The appropriate office identified in paragraph (d) of this section.

. | The persons identified in paragraph (e) of this section.

(d) This paragraph applies to any ap-
peal taken from a decision of a BLM
State Office, including all District,
Field, and Area Offices within that
State Office’s jurisdiction. The appel-

lant must serve documents on the Of-
fice of the Solicitor in accordance with
the following table, unless the decision
identifies a different official:

BLM state office

Mailing address

(1) Alaska .........

Regional Solicitor, Alaska Region, U.S. Department of the Interior, 4230
University Drive, Suite 300, Anchorage, AK 99508-4626.
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BLM state office

Mailing address

(2) Arizona

(3) California

(4) Colorado

(5) Eastern States

(7) Montana (covers the states of Montana, North
Dakota, and South Dakota).

(8) Nevada

(9) New Mexico (covers the states of New Mexico,
Kansas, Oklahoma, and Texas).

(10) Oregon (covers the states of Oregon and
Washington).

(11) Utah

(12) Wyoming (covers the states of Wyoming and
Nebraska).

Field Solicitor, U.S. Department of the Interior, U.S. Courthouse, Suite 404,
401 W. Washington St. SPC 44, Phoenix, AZ 85003.

Regional Solicitor, Pacific Southwest Region, U.S. Department of the Inte-
rior, 2800 Cottage Way, Room E-1712, Sacramento, CA 95825-1890.
Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior,

755 Parfet Street, Suite 151, Lakewood, CO 80215.

(i) For decisions involving Connecticut, Delaware, lllinois, Indiana, lowa,
Maine, Maryland, Massachusetts, Michigan, Minnesota, New Hampshire,
New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Vermont, Vir-
ginia, West Virginia, or Wisconsin: Regional Solicitor, Northeast Region,
U.S. Department of the Interior, One Gateway Center, Suite 612, New-
ton, MA 02458.

(i) For decisions involving Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Mississippi, Missouri, North Carolina, South Carolina, or Ten-
nessee: Regional Solicitor, Southeast Region, U.S. Department of the In-
terior, 75 Spring Street, SW., Suite 304, Atlanta, Georgia 30303.

Field Solicitor, U.S. Department of the Interior, University Plaza, 960 Broad-
way Avenue, Suite 400, Boise, ID 83706.

(i) Deliveries by U.S. Mail: Field Solicitor, U.S. Department of the Interior,
P.O. Box 31394, Billings, MT 59107-1394.

(i) All other deliveries: Field Solicitor, U.S. Department of the Interior, 316
North 26th Street, Room 3005, Billings, MT 59101.

Regional Solicitor, Pacific Southwest Region, U.S. Department of the Inte-
rior, 2800 Cottage Way, Room E-1712, Sacramento, CA 95825-1890.
Regional Solicitor, Southwest Region, U.S. Department of the Interior, 505

Marquette Ave., NW., Suite 1800, Albuquerque, NM 87102.

Regional Solicitor, Pacific Northwest Region, U.S. Department of the Inte-
rior, 805 SW. Broadway, Suite 600, Portland, OR 97205.

Regional Solicitor, Intermountain Region, U.S. Department of the Interior,
6201 Federal Building, 125 South State Street, Salt Lake City, UT
84138-1180.

Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior,
755 Parfet Street, Suite 151, Lakewood, CO 80215.

(e) This paragraph applies to any ap-
peal taken from a decision of an ad-
ministrative law judge.

(1) Except as provided in paragraph
(e)(2) of this section, the appellant
must serve either:

(i) The attorney from the Office of
the Solicitor who represented the Bu-
reau or Office at the hearing; or

(ii) If there was no hearing, the attor-
ney who was served with a copy of the
decision by the administrative law
judge.

(2) If the decision involved a mining
claim on national forest land, the ap-
pellant must serve either:

(i) The attorney from the Office of
General Counsel, U.S. Department of
Agriculture, who represented the U.S.
Forest Service at the hearing; or

(ii) If there was no hearing, the attor-
ney who was served with a copy of the
decision by the administrative law
judge.

(f) Parties must serve the Office of
the Solicitor as required by this sec-
tion until a particular attorney of the
Office of the Solicitor files and serves a
Notice of Appearance or Substitution
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of Counsel. Thereafter, parties must
serve the Office of the Solicitor as indi-
cated by the Notice of Appearance or
Substitution of Counsel.

(g) The appellant must certify serv-
ice as provided in §4.401(c)(5).

[75 FR 64666, Oct. 20, 2010]

§4.414 Answers.

(a) Any person served with a notice
of appeal who wishes to participate in
the appeal must file an answer or ap-
propriate motion with the Board with-
in 30 days after service of the state-
ment of reasons for appeal. The answer
must respond to the statement of rea-
sons for appeal.

(b) Unless the Board orders otherwise
upon motion for good cause shown:

(1) The text of the answer or motion
may not exceed 30 pages, excluding ex-
hibits, declarations, or other attach-
ments; and

(2) The party may not file any fur-
ther pleading.

(c) Failure to file an answer or mo-
tion will not result in a default. If an
answer or motion is filed or served
after the time required, the Board may



Office of the Secretary, Interior

disregard it in deciding the appeal, un-
less the delay in filing is waived as pro-
vided in §4.401(a).

(d) The requirements of §4.401(d)
apply to an answer or motion.

[75 FR 64666, Oct. 20, 2010]

§4.415 Motion for a hearing on an ap-
peal involving questions of fact.

(a) Any party may file a motion that
the Board refer a case to an adminis-
trative law judge for a hearing. The
motion must state:

(1) What specific issues of material
fact require a hearing;

(2) What evidence concerning these
issues must be presented by oral testi-
mony, or be subject to cross-examina-
tion;

(3) What witnesses need to be exam-
ined; and

(4) What documentary evidence re-
quires explanation, if any.

(b) In response to a motion under
paragraph (a) of this section or on its
own initiative, the Board may order a
hearing if there are:

(1) Any issues of material fact which,
if proved, would alter the disposition of
the appeal; or

(2) Significant factual or legal issues
remaining to be decided, and the record
without a hearing would be insufficient
for resolving them.

(c) If the Board orders a hearing, it
must:

(1) Specify the issues of fact upon
which the hearing is to be held; and

(2) Request the administrative law
judge to issue:

(i) Proposed findings of fact on the
issues presented at the hearing;

(ii) A recommended decision that in-
cludes findings of fact and conclusions
of law; or

(iii) A decision that will be final for
the Department unless a notice of ap-
peal is filed in accordance with §4.411.

(d) If the Board orders a hearing, it
may do one or more of the following:

(1) Suspend the effectiveness of the
decision under review pending a final
Departmental decision on the appeal if
it finds good cause to do so;

(2) Authorize the administrative law
judge to specify additional issues; or

(3) Authorize the parties to agree to
additional issues that are material,
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with the approval of the administrative
law judge.

(e) The hearing will be conducted
under §§4.430 to 4.438 and the general
rules in subpart B of this part. Unless
the Board orders otherwise, the admin-
istrative law judge may consider other
relevant issues and evidence identified
after referral of the case for a hearing.

[75 FR 64666, Oct. 20, 2010]

§4.416 Appeals of wildfire manage-
ment decisions.

The Board must decide appeals from
decisions under §4190.1 and §5003.1(b) of
this title within 60 days after all plead-
ings have been filed, and within 180
days after the appeal was filed.

[68 FR 33803, June 5, 2003]

HEARINGS PROCEDURES

Hearings procedures; general

§4.420 Applicability of general rules.

To the extent they are not incon-
sistent with these special rules, the
general rules of the Office of Hearings
and Appeals in subpart B of this part
are also applicable to hearings, proce-
dures.

§4.421 Definitions.

In addition to the definitions
§4.400, as used in this subpart:

Director means the Director of BLM
or a BLM Deputy Director or Assistant
Director.

Manager means the BLM official with
direct jurisdiction over the public
lands that are pertinent to the decision
or contest.

Person named in the decision means
any of the following persons identified
in a final BLM grazing decision: An af-
fected applicant, permittee, lessee, or
agent or lienholder of record, or an in-
terested public as defined in §4100.0-5 of
this title.

State Director means the supervising
BLM officer for the State in which a
particular range lies, or an authorized
representative.

in

[75 FR 64667, Oct. 20, 2010]
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§4.422 Documents.

(a) Grace period for filing. Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal or contest in con-
nection with which the document is re-
quired to be filed. This paragraph does
not apply to requests for postponement
of hearings under §§4.452-1 and 4.452-2.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land,
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any contest, appeal, or other pro-
ceeding thereafter initiated affecting
such interest which is required to be
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given to a party to the proceeding.
Every such notice of a transfer or en-
cumbrance will be noted upon the
records of the land office. Thereafter
such transferee or encumbrancer must
be made a party to any proceedings
thereafter initiated adverse to the
entry.

(c) Service of documents. (1) A party
that files any document under this sub-
part must serve a copy of it concur-
rently as follows:

(i) On the appropriate official of the
Office of the Solicitor under §4.413(c)
and (d);

(ii) For a notice of appeal and state-
ment of reasons, on each person named
in the decision under appeal; and

(iii) For all other documents, on each
party to the appeal.

(2) Service on a party known to be
represented by counsel or other des-
ignated representative must be made
on the representative.

(3) Service must be made at the last
address of record of the party (if unrep-
resented) or the representative, unless
the party or representative has notified
the serving party of a subsequent
change of address.

(4) Service may be made as shown in
the following table:

If the document is . . .

Service may be made by . . .

(i) An appeal under §4.470 (A) Personal delivery;

office box; or

(i) A complaint under §4.450—4 or
4.451-2.

(iii) Neither an appeal nor a com-
plaint.

(A) Personal delivery;

(B) Mail;

(B) Registered or certified mail, return receipt requested;
(C) Delivery service, delivery receipt requested, if the last address of record is not a post

(D) Electronic means, such as electronic mail or facsimile, if the person to be served has
previously consented to that means of service in writing.
(A) Any of the methods specified in paragraph (c)(4)(i) of this paragraph; or

(B) Publication as specified in § 4.450-5.

(C) Delivery service, if the last address of record is not a post office box; or
(D) Electronic means, such as electronic mail or facsimile, if the person to be served has
consented to that means in writing.

(5) At the conclusion of any docu-
ment that a party must serve under the
regulations in this subpart, the party
must sign a written statement that:

(i) Certifies that service has been or
will be made in accordance with the ap-
plicable rules; and

(ii) Specifies the date and manner of
service.

(6) Service that complies with para-
graphs (c¢)(2) through (4) of this section
is complete as shown in the following
table:

If service is made by . . . Service is complete when . . .

(i) Personal delivery
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The document is delivered to the party.
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If service is made by . . . Service is complete when . . .

(i) Mail or delivery service ...
(iii) Electronic means ............

party to be served.
(iv) Publication

The document is delivered to the party.
The document is transmitted to the party, unless the serving party learns that it did not reach the

The final notice is published under § 4.450-5(b)(3).

(7) In the absence of evidence to the
contrary, delivery under paragraph
(c)(6)(ii) of this section is deemed to
take place 5 business days after the
document was sent.

(d) The manager or administrative
law judge, as the case may be, may ex-
tend the time for filing or serving any
document in a contest, other than a
notice of appeal under §4.452-9.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 68 FR 33803, June 5,
2003; 75 FR 64667, Oct. 20, 2010]

§4.423 Subpoena power and witness
provisions.

The administrative law judge is au-
thorized to issue subpoenas directing
the attendance of witnesses at hearings
to be held before him or at the taking
of depositions to be held before himself
or other officers, for the purpose of
taking testimony but not for dis-
covery. The issuance of subpoenas,
service, attendance fees, and similar
matters shall be governed by the Act of
January 31, 1903 (43 U.S.C. 102-106), and
28 U.S.C. 1821.

HEARINGS ON APPEALS INVOLVING
QUESTIONS OF FACT

§4.430 Prehearing conferences.

(a) The administrative law judge
may, in his discretion, on his own mo-
tion or motion of one of the parties or
of the Bureau or Office direct the par-
ties or their representatives to appear
at a specified time and place for a pre-
hearing conference to consider: (1) The
possibility of obtaining stipulations,
admissions of facts and agreements to
the introduction of documents, (2) the
limitation of the number of expert wit-
nesses, and (3) any other matters which
may aid in the disposition of the pro-
ceedings.

(b) The administrative law judge
shall issue an order which recites the
action taken at the conference and the
agreements made as to any of the mat-
ters considered, and which limits the
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issues for hearing to those not disposed
of by admissions or agreements. Such
order shall control the subsequent
course of the proceeding before the ad-
ministrative law judge unless modified
for good cause, by subsequent order.

[36 FR 7186, Apr. 15, 1971, as amended at 75
FR 64668, Oct. 20, 2010]

§4.431 Fixing of place and date for
hearing; notice.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau or Of-
fice. All hearings held in connection
with land selection appeals arising
under the Alaska Native Claims Settle-
ment Act, as amended, shall be con-
ducted within the State of Alaska, un-
less the parties agree otherwise.

[47 FR 26392, June 18, 1982, as amended at 75
FR 64668, Oct. 20, 2010]

§4.432 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau or Office except
upon a showing of good cause and prop-
er diligence. A request for a postpone-
ment must be served upon all parties
to the proceeding and filed in the office
of the administrative law judge at least
10 days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
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testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the examiner within 5 days
after the service of the request a state-
ment admitting that the witnesses on
account of whose absence the postpone-
ment is desired would, if present, tes-
tify as stated in the request. If time
does not permit the filing of such
statement prior to the hearing, it may
be made orally at the hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

[36 FR 7186, Apr. 15, 1971, as amended at 75
FR 64668, Oct. 20, 2010]

§4.433 Authority of the administrative
law judge.

(a) The administrative law judge has
general authority to conduct the hear-
ing in an orderly and judicial manner,
including authority to:

(1) Administer oaths;

(2) Call and question witnesses;

(3) Subpoena witnesses as specified in
paragraph (b) of this section;

(4) Issue findings and decisions as
specified in paragraph (c) of this sec-
tion; and

(5) Take any other actions that the
Board may prescribe in referring the
case for hearing.

(b) The administrative law judge has
authority to subpoena witnesses and to
take and cause depositions to be taken
for the purpose of taking testimony
but not for discovery. This authority
must be exercised in accordance with
the Act of January 31, 1903 (32 Stat. 790;
43 U.S.C. 102 through 106).

(c) The administrative law judge has
authority to issue any of the following,
as specified by the Board under
§4.415(c)(2):

(1) Proposed findings of fact on the
issues presented at the hearing;

(2) A recommended decision that in-
cludes findings of fact and conclusions
of law; or

(3) A decision that will be final for
the Department unless a notice of ap-
peal is filed in accordance with §4.411

86

43 CFR Subtitle A (10-1-11 Edition)

within 30 days of receipt of the deci-
sion.

(d) The issuance of subpoenas, the at-
tendance of witnesses, and the taking
of depositions are governed by §§4.423
and 4.26.

[75 FR 64668, Oct. 20, 2010]

§4.434 Conduct of hearing.

(a) The administrative law judge may
seek to obtain stipulations as to mate-
rial facts.

(b) Unless the administrative law
judge directs otherwise:

(1) The appellant will first present its
evidence on the facts at issue; and

(2) The other parties and the Bureau
or Office will then present their evi-
dence on such issues.

[75 FR 64668, Oct. 20, 2010]

§4.435

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witnesses.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence and the objecting
party may then make an offer of proof
in rebuttal.

Evidence.

§4.436 Reporter’s fees.

Reporter’s fees shall be borne by the
Bureau or Office.

[36 FR 7186, Apr. 15, 1971, as amended at 75
FR 64668, Oct. 20, 2010]
§4.437 Copies of transcript.

Each party must pay for any copies
of the transcript that the party re-
quests. The Bureau or Office will file
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the original transcript with the case
record.

[75 FR 64668, Oct. 20, 2010]

§4.438 Action by administrative law
judge.

(a) Upon completion of the hearing
and the incorporation of the transcript
in the record, the administrative law
judge will issue and serve on the par-
ties, as specified by the Board under
§4.415(c)(2):

(1) Proposed findings of fact on the
issues presented at the hearing;

(2) A recommended decision that in-
cludes findings of fact and conclusions
of law and that advises the parties of
their right to file exceptions under
paragraph (c¢) of this section; or

(3) A decision that will be final for
the Department unless a notice of ap-
peal is filed in accordance with §4.411.

(b) The administrative law judge will
promptly send to the Board the record
and:

(1) The proposed findings;

(2) The recommended decision; or

(3) The final decision if a timely no-
tice of appeal is filed.

(c) The parties will have 30 days from
service of proposed findings or a rec-
ommended decision to file exceptions
with the Board.

[75 FR 64668, Oct. 20, 2010]
CONTEST AND PROTEST PROCEEDINGS
§4.450 Private contests and protests.

§4.450-1 By whom private contest may
be initiated.

Any person who claims title to or an
interest in land adverse to any other
person claiming title to or an interest
in such land or who seeks to acquire a
preference right pursuant to the Act of
May 14, 1880, as amended (43 U.S.C. 185),
or the Act of March 3, 1891 (43 U.S.C.
329), may initiate proceedings to have
the claim of title or interest adverse to
his claim invalidated for any reason
not shown by the records of the Bureau
of Land Management. Such a pro-
ceeding will constitute a private con-
test and will be governed by the regula-
tions herein.
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§4.450-2 Protests.

Where the elements of a contest are
not present, any objection raised by
any person to any action proposed to
be taken in any proceeding before the
Bureau will be deemed to be a protest
and such action thereon will be taken
as is deemed to be appropriate in the
circumstances.

§4.450-3 Initiation of contest.

Any person desiring to initiate a pri-
vate contest must file a complaint in
the proper land office (see §1821.2-1 of
chapter II of this title). The contestant
must serve a copy of the complaint on
the contestee not later than 30 days
after filing the complaint and must file
proof of such service, as required by
§4.422(c), in the office where the com-
plaint was filed within 30 days after
service.

§4.450-4 Complaints.

(a) Contents of complaint. The com-
plaint shall contain the following in-
formation, under oath:

(1) The name and address of each
party interested;

(2) A legal description of the land in-
volved;

(3) A reference, so far as known to
the contestant, to any proceedings
pending for the acquisition of title to,
or an interest, in such land:

(4) A statement in clear and concise
language of the facts constituting the
grounds of contest;

(6) A statement of the law under
which contestant claims or intends to
acquire title to, or an interest in, the
land and of the facts showing that he is
qualified to do so;

(6) A statement that the proceeding
is not collusive or speculative but is
insitituted and will be diligently pur-
sued in good faith;

(7) A request that the contestant be
allowed to prove his allegations and
that the adverse interest be invali-
dated;

(8) The office in which the complaint
is filed and the address to which papers
shall be sent for service on the contest-
ant; and

(9) A notice that unless the contestee
files an answer to the complaint in
such office within 30 days after service
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of the notice, the allegations of the
complaint will be taken as confessed.

(b) Amendment of complaint. Except
insofar as the manager, administrative
law judge, Director, Board or Secretary
may raise issues in connection with de-
ciding a contest, issues not raised in a
complaint may not be raised later by
the contestant unless the administra-
tive law judge permits the complaint
to be amended after due notice to the
other parties and an opportunity to ob-
ject.

(c) Corroboration required. All allega-
tions of fact in the complaint which
are not matters of official record or ca-
pable of being judicially noticed and
which, if proved, would invalidate the
adverse interest must be corroborated
under oath by the statement of wit-
nesses. KEach such allegation of fact
must be corroborated by the statement
of at least one witness having personal
knowledge of the alleged fact and such
fact must be set forth in the state-
ment. All statements by witnesses
shall be attached to the complaint.

(d) Filing fee. Each complaint must be
accompanied by a filing fee of $10 and a
deposit of $20 toward reporter’s fees.
Any complaint which is not accom-
panied by the required fee and deposit
will not be accepted for filing.

(e) Waiver of issues. Any issue not
raised by a private contestant in ac-
cordance with the provisions of para-
graph (b) of this section, which was
known to him, or could have been
known to him by the exercise of rea-
sonable diligence, shall be deemed to
have been waived by him, and he shall
thereafter be forever barred from rais-
ing such issue.

§4.450-5 Service.

The complaint must be served upon
every contestee in the manner provided
in §4.422(c)(1). Proof of service must be
made in the manner provided in
§4.422(c)(2). In certain circumstances,
service may be made by publication as
provided in paragraph (b)(1) of this sec-
tion. When the contest is against the
heirs of a deceased entryman, the no-
tice must be served on each heir. If the
person to be personally served is an in-
fant or a person who has been legally
adjudged incompetent, service of no-
tice must be made by delivering a copy
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of the notice to the legal guardian or
committee, if there is one, of such in-
fant or incompetent person. If there is
no guardian or committee, then service
must be by delivering a copy of the no-
tice to the person having the infant or
incompetent person in charge.

(a) Summary dismissal; waiver of defect
in service. If a complaint when filed
does not meet all the requirements of
§4.450-4(a) and (c), or if the complaint
is not served upon each contestee as re-
quired by this section, the complaint
will be summarily dismissed by the
manager and no answer need be filed.
However, where prior to the summary
dismissal of a complaint a contestee
answers without questioning the serv-
ice or proof of service of the complaint,
any defect in service will be deemed
waived as to such answering contestee.

(b) Service by publication—(1) When
service may be made by publication. When
the contestant has made diligent
search and inquiry to locate the
contestee, and cannot locate him, the
contestant may proceed with service
by publication after first filing with
the manager an affidavit which shall:

(i) State that the contestee could not
be located after diligent search and in-
quiry made within 15 days prior to the
filing of the affidavit;

(ii) Be corroborated by the affidavits
of two persons who live in the vicinity
of the land which state that they have
no knowledge of the contestee’s where-
abouts or which give his last known ad-
dress;

(iii) State the last known address of
the contestee; and

(iv) State in detail the efforts and in-
quiries made to locate the party sought
to be served.

(2) Contents of published notice. The
published notice must give the names
of the parties to the contest, legal de-
scription of the land involved, the sub-
stance of the charges contained in the
complaint, the office in which the con-
test is pending, and a statement that
upon failure to file an answer in such
office within 30 days after the comple-
tion of publication of such notice, the
allegations of the complaint will be
taken as confessed. The published no-
tice shall also contain a statement of
the dates of publication.
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(3) Publication, mailing and posting of
notice. (i) Notice by publication shall
be made by publishing notice at least
once a week for 5 successive weeks in
some newspaper of general circulation
in the county in which the land in con-
test lies.

(ii) Within 15 days after the first pub-
lication of a notice, the contestant
shall send a copy of the notice and the
complaint by registered or certified
mail, return receipt requested, to the
contestee at his last known address
and also to the contestee in care of the
post office nearest the land. The return
receipts shall be filed in the office in
which the contest is pending.

(iii) A copy of the notice as published
shall be posted in the office where the
contest is pending and also in a con-
spicuous place upon the land involved.
Such postings shall be made within 15
days after the first publication of the
notice.

(¢c) Proof of service. (1) Proof of publi-
cation of the notice shall be made by
filing in the office where the contest is
pending a copy of the notice as pub-
lished and the affidavit of the publisher
or foreman of the newspaper publishing
the same showing the publication of
the notice in accordance with para-
graph (b)(3) of this section.

(2) Proof of posting of the notice
shall be by affidavit of the person who
posted the notice on the land and by
the certificate of the manager or the
Director of the Bureau of Land Man-
agement as to posting in his office.

(3) Proof of the mailing of notice
shall be by affidavit of the person who
mailed the notice to which shall be at-
tached the return receipt.

[36 FR 7186, Apr. 15, 1971, as amended at 68
FR 33803, June 5, 2003]

§4.450-6 Answer to complaint.

Within 30 days after service of the
complaint or after the last publication
of the notice, the contestee must file in
the office where the contest is pending
an answer specifically meeting and re-
sponding to the allegations of the com-
plaint, together with proof of service of
a copy of the answer upon a contestant
as provided in §4.450-5(b)(3). The an-
swer shall contain or be accompanied
by the address to which all notices or
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other papers shall be sent for service
upon contestee.

§4.450-7 Action by manager.

(a) If an answer is not filed as re-
quired, the allegations of the com-
plaint will be taken as admitted by the
contestee and the manager will decide
the case without a hearing.

(b) If an answer is filed and unless all
parties waive a hearing, the manager
will refer the case to an administrative
law judge upon determining that the
elements of a private contest appear to
have been established.

§4.450-8 Amendment of answer.

At the hearing, any allegation not
denied by the answer will be considered
admitted. The administrative law
judge may permit the answer to be
amended after due notice to other par-
ties and an opportunity to object.

§4.451 Government contests.

§4.451-1 How initiated.

The Government may initiate con-
tests for any cause affecting the legal-
ity or validity of any entry or settle-
ment or mining claim.

§4.451-2 Proceedings in Government
contests.

The proceedings in Government con-
tests shall be governed by the rules re-
lating to proceedings in private con-
tests with the following exceptions:

(a) No corroboration shall be required
of a Government complaint and the
complaint need not be under oath.

(b) A Government contest complaint
will not be insufficient and subject to
dismissal for failure to name all par-
ties interested, or for failure to serve
every party who has been named.

(c) No filing fee or deposit toward re-
porter’s fee shall be required of the
Government.

(d) Any action required of the con-
testant may be taken by any author-
ized Government employee.

(e) The statements required by
§4.450-4(a) (b) and (6) need not be in-
cluded in the complaint.

(f) No posting of notice of publication
on the land in issue shall be required of
the Government.
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(g) Where service is by publication,
the affidavits required by §4.450-5(b)(1)
need not be filed. The contestant shall
file with the manager a statement of
diligent search which shall state that
the contestee could not be located after
diligent search and inquiry, the last
known address of the contestee and the
detail of efforts and inquiries made to
locate the party sought to be served.
The diligent search shall be concluded
not more than 15 days prior to the fil-
ing of the statement.

(h) In lieu of the requirements of
§4.450-5(b)(3)(ii) the contestant shall, as
part of the diligent search before the
publication or within 15 days after the
first publication send a copy of the
complaint by certified mail, return re-
ceipt requested, to the contestee at the
last address of record. The return re-
ceipts shall be filed in the office in
which the contest is pending.

(i) The affidavit required by §4.450—
5(c)(3) need not be filed.

(j) The provisions of paragraph (e) of
§4.450-4(e) shall be inapplicable.

§4.452 Proceedings before the admin-
istrative law judge.

§4.452-1 Prehearing conferences.

(a) The administrative law judge may
in his discretion, on his own motion or
on motion of one of the parties, or of
the Bureau, direct the parties or their
representatives to appear at a specified
time and place for a prehearing con-
ference to consider:

(1) The simplification of the issues,

(2) The necessity of amendments to
the pleadings,

(3) The possibility of obtaining stipu-
lations, admissions of facts and agree-
ments to the introduction of docu-
ments,

(4) The limitation of the number of
expert witnesses, and

(6) Such other matters as may aid in
the disposition of the proceedings.

(b) The administrative law judge
shall make an order which recites the
action taken at the conference, the
amendments allowed to the pleadings,
and the agreements made as to any of
the matters considered, and which lim-
its the issues for hearing to those not
disposed of by admission or agree-
ments. Such order shall control the
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subsequent course of the proceedings
before the administrative law judge un-
less modified for good cause, by subse-
quent order.

§4.452-2 Notice of hearing.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau at
least 30 days in advance of the date set,
unless the parties and the Bureau re-
quest or consent to an earlier date. The
notice shall include (a) the time, place,
and nature of the hearing, (b) the legal
authority and jurisdiction under which
the hearing is to be held, and (c) the
matters of fact and law asserted. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the state of Alaska, unless the parties
agree otherwise.

[47 FR 26392, June 18, 1982]

§4.452-3 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the administrative law judge
within 5 days after the service of the
request a statement admitting that the
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witnesses on account of whose absence
the postponement is desired would, if
present, testify as stated in the re-
quest. If time does not permit the fil-
ing of such statement prior to the
hearing, it may be made orally at the
hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

§4.452-4 Authority of administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of tasking testimony but not for dis-
covery in accordance with the act of
January 31, 1903 (43 U.S.C. 102-106), to
administer oaths, to call and question
witnesses, and to make a decision. The
issuance of subpoenas, the attendance
of witnesses and the taking of deposi-
tions shall be governed by §§4.423 and
4.26 of the general rules in subpart B of
this part.

§4.452-5 Conduct of hearing.

So far as not inconsistent with a pre-
hearing order, the administrative law
judge may seek to obtain stipulations
as to material facts and the issues in-
volved and may state any other issues
on which he may wish to have evidence
presented. He may exclude irrelevant
issues. The contestant will then
present his case following which the
other parties (and in private contests
the Bureau, if it intervenes) will
present their cases.

§4.452-6 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witness.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.
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(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence, and the objecting
party may then make an offer of proof
in rebuttal.

§4.452-7 Reporter’s fees.

(a) The Government agency initi-
ating the proceedings will pay all re-
porting fees in hearings in Government
contest proceedings, in hearings under
the Surface Resources Act of 1955, as
amended, in hearings under the Mul-
tiple Mineral Development Act of 1954,
as amended, where the United States is
a party, and in hearings under the Min-
ing Claims Rights Restoration Act of
1955, regardless of which party is ulti-
mately successful.

(b) In the case of a private contest,
each party will be required to pay the
reporter’s fees covering the party’s di-
rect evidence and cross-examination of
witnesses, except that if the ultimate
decision is adverse to the contestant,
he must in addition pay all the report-
er’s fees otherwise payable by the
contestee.

(c) Each party to a private contest
shall be required by the administrative
law judge to make reasonable deposits
for reporter’s fees from time to time in
advance of taking testimony. Such de-
posits shall be sufficient to cover all
reporter’s fees for which the party may
ultimately be liable under paragraph
(b) of this section. Any part of a de-
posit not used will be returned to the
depositor upon the final determination
of the case except that deposits which
are required to be made when a com-
plaint is filed will not be returned if
the party making the deposit does not
appear at the hearing, but will be used
to pay the reporter’s fee. Reporter’s
fees will be at the rates established for
the local courts, or, if the reporting is
done pursuant to a contract, at rates
established by the contract.
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§4.452-8 Findings and conclusions; de-
cision by administrative law judge.

(a) At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable time by the ad-
ministrative law judge, considering the
number and complexity of the issues
and the amount of testimony, to sub-
mit to the administrative law judge
proposed findings of fact and conclu-
sions of law and reasons in support
thereof or to stipulate to a waiver of
such findings and conclusions.

(b) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law (unless
waiver has been stipulated), giving the
reasons therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings
of fact and conclusions of law proposed
by one or more of the parties if they
are correct. He must rule upon each
proposed finding and conclusion sub-
mitted by the parties and such ruling
shall be shown in the record. The ad-
ministrative law judge will render a
written decision in the case which shall
become a part of the record and shall
include a statement of his findings and
conclusions, as well as the reasons or
basis therefor, and his rulings upon the
findings and conclusions proposed by
the parties if such rulings do not ap-
pear elsewhere in the record. A copy of
the decision will be served upon all par-
ties to the case.

[36 FR 7186, Apr. 15, 1971, as amended at 75
FR 64669, Oct. 20, 2010]

§4.452-9 Appeal to Board.

Any party, including the Govern-
ment, adversely affected by the deci-
sion of the administrative law judge
may appeal to the Board as provided in
§4.410, and the general rules in Subpart
B of this part. No further hearing will
be allowed in connection with the ap-
peal to the Board but the Board, after
considering the evidence, may remand
any case for further hearing if it con-
siders such action necessary to develop
the facts.
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GRAZING PROCEDURES (INSIDE AND
OUTSIDE GRAZING DISTRICTS)

SOURCE: 44 FR 41790, July 18, 1979, unless
otherwise noted.

§4.470 How to appeal a final BLM
grazing decision to an administra-
tive law judge.

(a) Any applicant, permittee, lessee,
or other person whose interest is ad-
versely affected by a final BLM grazing
decision may appeal the decision to an
administrative law judge within 30
days after receiving it or within 30
days after a proposed decision becomes
final as provided in §4160.3(a) of this
title. To do so, the person must file an
appeal with the BLM field office that
issued the decision and serve a copy of
the appeal on any person named in the
decision.

(b) The appeal must state clearly and
concisely the reasons why the appel-
lant thinks the BLM grazing decision
is wrong.

(¢) Any ground for appeal not in-
cluded in the appeal is waived. The ap-
pellant may not present a waived
ground for appeal at the hearing unless
permitted or ordered to do so by the
administrative law judge.

(d) Any person who, after proper no-
tification, does not appeal a final BLM
grazing decision within the period pro-
vided in paragraph (a) of this section
may not later challenge the matters
adjudicated in the final BLM decision.

(e) Filing an appeal does not by itself
stay the effectiveness of the final BLM
decision. To request a stay of the final
BLM decision pending appeal, see
§4.471.

[68 FR 68770, Dec. 10, 2003]

§4.471 How to petition for a stay of a
final BLM grazing decision.

(a) An appellant under §4.470 may pe-
tition for a stay of the final BLM graz-
ing decision pending appeal by filing a
petition for a stay together with the
appeal under §4.470 with the BLM field
office that issued the decision.

(b) Within 15 days after filing the ap-
peal and petition for a stay, the appel-
lant must serve copies on—

(1) Any other person named in the de-
cision from which the appeal is taken;
and
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(2) The appropriate office of the Of-
fice of the Solicitor, in accordance
with §4.413(a) and (c).

(c) A petition for a stay of a final
BLM grazing decision pending appeal
under paragraph (a) of this section
must show sufficient justification
based on the following standards:

(1) The relative harm to the parties if
the stay is granted or denied;

(2) The likelihood of the appellant’s
success on the merits;

(3) The likelihood of immediate and
irreparable harm if the stay is not
granted; and

(4) Whether the public interest favors
granting the stay.

(d) The appellant requesting a stay
bears the burden of proof to dem-
onstrate that a stay should be granted.

[68 FR 68770, Dec. 10, 2003]

§4.472 Action on an appeal and peti-
tion for a stay.

(a) BLM must transmit any docu-
ments received under §§4.470 and 4.471,
within 10 days after receipt, to the
Hearings Division, Office of Hearings
and Appeals, Salt Lake City, Utah. If a
petition for a stay has been filed, the
transmittal must also include any re-
sponse BLM wishes to file to a petition
for a stay and the following documents
from the case file: the application, per-
mit, lease, or notice of unauthorized
use underlying the final BLM grazing
decision; the proposed BLM grazing de-
cision; any protest filed by the appel-
lant under §4160.2; the final BLM graz-
ing decision; and any other documents
that BLM wishes the administrative
law judge to consider in deciding the
petition for a stay. BLM must serve a
copy of any such response on the appel-
lant and any other person named in the
decision from which the appeal is
taken.

(b) Any person named in the decision
from which an appeal is taken (other
than the appellant) who wishes to file a
response to the petition for a stay may
file with the Hearings Division a mo-
tion to intervene in the appeal, to-
gether with the response, within 10
days after receiving the petition. With-
in 15 days after filing the motion to in-
tervene and response, the person must
serve copies on the appellant, the ap-
propriate office of the Office of the So-
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licitor in accordance with §4.413(a) and
(c), and any other person named in the
decision.

(c) If a petition for a stay has not
been filed, BLM must promptly trans-
mit the following documents from the
case file to the administrative law
judge assigned to the appeal, once the
appeal has been docketed by the Hear-
ings Division: the application, permit,
lease, or notice of unauthorized use un-
derlying the final BLM grazing deci-
sion; the proposed BLM grazing deci-
sion; any protest filed by the appellant
under §4160.2; and the final BLM graz-
ing decision.

(d) Within 45 days after the expira-
tion of the time for filing a notice of
appeal, an administrative law judge
must grant or deny—

(1) A petition for a stay filed under
§4.471(a), in whole or in part; and

(2) A motion to intervene filed with a
response to the petition under para-
graph (b) of this section.

(e) Any final BLM grazing decision
that is not already in effect and for
which a stay is not granted will be-
come effective immediately after the
administrative law judge denies a peti-
tion for a stay or fails to act on the pe-
tition within the time set forth in
paragraph (d) of this section.

(f) At any appropriate time, any
party may file with the Hearings Divi-
sion a motion to dismiss the appeal or
other appropriate motion. The appel-
lant and any other party may file a re-
sponse to the motion within 30 days
after receiving a copy.

(g) Within 15 days after filing a mo-
tion or response under paragraph (f) of
this section, any moving or responding
party must serve a copy on every other
party. Service on BLM must be made
on the appropriate office of the Office
of the Solicitor in accordance with
§4.413(a) and (c).

[68 FR 68770, Dec. 10, 2003]

§4.473 Time and place of hearing; no-
tice; intervenors.

At least 30 days before the date set
by the administrative law judge the au-
thorized officer will notify the appel-
lant of the time and place of the hear-
ing within or near the district. Any
other person who in the opinion of the
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authorized officer may be directly af-
fected by the decision on appeal will
also be notified of the hearing; such
person may himself appear at the hear-
ing, or by attorney, and upon a proper
showing of interest, may be recognized
by the administrative law judge as an
intervenor in the appeal.

[44 FR 41790, July 18, 1979. Redesignated at 68
FR 68770, Dec. 10, 2003]

§4.474 Authority of administrative law
judge.

(a) The administrative law judge is
vested with the duty and general au-
thority to conduct the hearing in an
orderly, impartial, and judicial man-
ner, including authority to subpoena
witnesses, recognize intervenors, ad-
minister oaths and affirmations, call
and question witnesses, regulate the
course and order of the hearing, rule
upon offers of proof and the relevancy
of evidence, and to make findings of
fact, conclusions of law, and a decision.
The administrative law judge shall
have authority to take or to cause
depositions to be taken. Subpoenas,
depositions, the attendance of wit-
nesses, and witness and deposition fees
shall be governed by §4.26 of the gen-
eral rules in Subpart B of this part, to
the extent such regulations are appli-
cable.

(b) The administrative law judge also
may grant or order continuances, and
set the times and places of further
hearings. Continuances shall be grant-
ed in accordance with §4.452-3.

(c) The administrative law judge may
consider and rule on all motions and
petitions, including a petition for a
stay of a final BLM grazing decision.

(d) An administrative law judge may
consolidate two or more appeals for
purposes of hearing and decision when
they involve a common issue or issues.

[44 FR 41790, July 18, 1979. Redesignated and
amended at 68 FR 68770, 68771, Dec. 10, 2003]

§4.475 Service.

Service of notice or other documents
required under this subpart shall be
governed by §§4.413 and 4.422. Proof of
such service shall be filed in the same
office where the notice or document
was filed within 15 days after such
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service, unless filed with the notice or
document.

[44 FR 41790, July 18, 1979. Redesignated at 68
FR 68770, Dec. 10, 2003]

§4.476 Conduct of hearing; reporter’s
fees; transcript.

(a) The appellant, the State Director
or his representative, and recognized
intervenors will stipulate so far as pos-
sible all material facts and the issue or
issues involved. The administrative law
judge will state any other issues on
which he may wish to have evidence
presented. Issues which appear to the
administrative law judge to be unnec-
essary to a proper disposition of the
case will be excluded; but the party as-
serting such issue may state briefly for
the record the substance of the proof
which otherwise would have been of-
fered in support of the issue. Issues not
covered by the appellant’s specifica-
tions of error may not be admitted ex-
cept with the consent of the State Di-
rector or his representative, unless the
administrative law judge rules that
such issue is essential to the con-
troversy and should be admitted. The
parties will then be given an oppor-
tunity to submit offers of settlement
and proposals of adjustment for the
consideration of the administrative law
judge and of the other parties.

(b) Unless the administrative law
judge orders otherwise, the State Di-
rector or his representative will then
make the opening statement, setting
forth the facts leading to the appeal.
Upon the conclusion of the opening
statement, the appellant shall present
his case, consistent with his specifica-
tions of error. (In the case of a show
cause, the State Director shall set
forth the facts leading to the issuance
of the show cause notice and shall
present his case following the opening
statement.) Following the appellant’s
presentation, or upon his failure to
make such presentation, the adminis-
trative law judge, upon his own motion
or upon motion of any of the parties,
may order summary dismissal of the
appeal with prejudice because of the in-
adequacy or insufficiency of the appel-
lant’s case, to be followed by a written
order setting forth the reasons for the
dismissal and taking such other action
under this subpart as may be proper
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and warranted. An appeal may be had
from such order as well as from any
other final determination made by the
administrative law judge.

(c) In the absence or upon denial of
such motion the State Director or his
representative and recognized interve-
nors may present evidence if such a
presentation appears to the adminis-
trative law judge to be necessary for a
proper disposition of the matters in
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under
oath or affirmation, and witnesses
shall be subject to cross-examination
by any party to the proceeding. The ad-
ministrative law judge may question
any witness whenever it appears nec-
essary. Documentary evidence will be
received by the administrative law
judge and made a part of the record, if
pertinent to any issue, or may be en-
tered by stipulation. No exception need
be stated or noted and every ruling of
the administrative law judge will be
subject to review on appeal. The party
affected by an adverse ruling sus-
taining an objection to the admission
of evidence, may insert in the record,
as a tender of proof, a brief written
statement of the substance of the ex-
cluded evidence; and the opposing
party may then make an offer of proof
in rebuttal. The administrative law
judge shall summarily stop examina-
tion and exclude testimony on any
issue which he determines has been ad-
judicated previously in an appeal in-
volving the same preference and the
same parties or their predecessors in
interest, or which is obviously irrele-
vant and immaterial to the issues in
the case. At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable opportunity, con-
sidering the number and complexity of
the issues and the amount of testi-
mony, to submit to the administrative
law judge proposed findings of fact and
conclusions of law, and reasons in sup-
port thereof, or to stipulate to a waiver
of such findings and conclusions.

(d) The reporter’s fees will be borne
by the Government. Each party must
pay for any copies of the transcript
that the party requests. The Govern-
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ment will file the original transcript
with the case record.

[44 FR 41790, July 18, 1979. Redesignated at 68
FR 68770, Dec. 10, 2003, as amended at 75 FR
64669, Oct. 20, 2010]

§4.477 Findings and conclusions; deci-
sion by administrative law judge.

As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge will make findings of
fact and conclusions of law, unless
waiver has been stipulated, and will
render a decision upon all issues of ma-
terial fact and law presented on the
record. In doing so, he or she may
adopt the findings of fact and conclu-
sions of law proposed by one or more of
the parties if they are correct. The rea-
sons for the findings, conclusions, and
decision made will be stated, and along
with the findings, conclusions, and de-
cision, will become a part of the record
in any further appeal. A copy of the de-
cision must be sent by certified mail to
all the parties.

[75 FR 64669, Oct. 20, 2010]

§4.478 Appeals to the Board of Land
Appeals; judicial review.

(a) Any person who has a right of ap-
peal under §4.410 or other applicable
regulation may appeal to the Board
from an order of an administrative law
judge granting or denying a petition
for a stay in accordance with §4.411.

(b) As an alternative to paragraph (a)
of this section, any party other than
BLM may seek judicial review under 5
U.S.C. 704 of a final BLM grazing deci-
sion if the administrative law judge de-
nies a petition for a stay, either di-
rectly or by failing to meet the dead-
line in §4.472(d).

(c) If a party appeals under paragraph
(a) of this section, the Board must
issue an expedited briefing schedule
and decide the appeal promptly.

(d) Unless the Board or a court orders
otherwise, an appeal under paragraph
(a) of this section does not—

(1) Suspend the effectiveness of the
decision of the administrative law
judge; or

(2) Suspend further proceedings be-
fore the administrative law judge.

(e) Any party adversely affected by
the administrative law judge’s decision
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on the merits has the right to appeal to
the Board under the procedures in this
part.

[68 FR 68771, Dec. 10, 2003, as amended at 75
FR 64669, Oct. 20, 2010]

§4.479 Effectiveness of decision dur-
ing appeal.

(a) Consistent with the provisions of
§§4.21(a) and 4.472(e) and except as pro-
vided in paragraphs (b) and (c) of this
section or other applicable regulation,
a final BLM grazing decision will not
be effective—

(1) Until the expiration of the time
for filing an appeal under §4.470(a); and

(2) If a petition for a stay is filed
under §4.471(a), until the administra-
tive law judge denies the petition for a
stay or fails to act on the petition
within the time set forth in §4.472(d).

(b) Consistent with the provisions of
§§4160.3 and 4190.1 of this title and not-
withstanding the provisions of §4.21(a),
a final BLM grazing decision may pro-
vide that the decision will be effective
immediately. Such a decision will re-
main effective pending a decision on an
appeal, unless a stay is granted by an
administrative law judge under §4.472
or by the Board under §4.478(a).

(c) Notwithstanding the provisions of
§4.21(a), when the public interest re-
quires, an administrative law judge
may provide that the final BLM graz-
ing decision will be effective imme-
diately.

(d) An administrative law judge or
the Board may change or revoke any
action that BLM takes under a final
BLM grazing decision on appeal.

(e) In order to ensure exhaustion of
administrative remedies before resort
to court action, a BLM grazing deci-
sion is not final agency action subject
to judicial review under 5 U.S.C. 704 un-
less—

(1) A petition for a stay of the BLM
decision has been timely filed and the
BLM decision has been made effective
under §4.472(e), or

(2) The BLM decision has been made
effective under paragraphs (b) or (c) of
this section or other applicable regula-
tion, and a stay has not been granted.

(f) Exhaustion of administrative rem-
edies is not required if a stay would not
render the challenged portion of the
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BLM decision inoperative under sub-
part 4160 of this title.

[68 FR 68771, Dec. 10, 2003]

§4.480 Conditions of decision action.

(a) Record as basis of decision; defini-
tion of record. No decision shall be ren-
dered except on consideration of the
whole record or such portions thereof
as may be cited by any party or by the
State Director and as supported by and
in accordance with the reliable, pro-
bative, and substantial evidence. The
transcript of testimony and exhibits,
together with all papers and requests
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion.

(b) Effect of substantial compliance. No
adjudication of grazing preference will
be set aside on appeal, if it appears
that it is reasonable and that it rep-
resents a substantial compliance with
the provisions of part 4100 of this title.

[44 FR 41790, July 18, 1979. Redesignated at 68
FR 68770, Dec. 10, 2003]

Subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: 5 U.S.C. 504(c)(1).

SOURCE: 71 FR 6366, Feb. 8, 2006, unless oth-
erwise noted.

GENERAL PROVISIONS

§4.601 What is the purpose of this sub-
part?

(a) The Equal Access to Justice Act
provides for the award of attorney fees
and other expenses to eligible individ-
uals and entities who are parties to
certain administrative proceedings
(called ‘‘adversary adjudications’) be-
fore the Department of the Interior.
Under the Act, an eligible party may
receive an award when it prevails over
the Department or other agency, un-
less the position of the Department or
other agency was substantially justi-
fied or special circumstances make an
award unjust. The regulations in this
subpart describe the parties eligible for
awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
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and standards that the Office of Hear-
ings and Appeals will use in ruling on
those applications.

(b) The regulations in this subpart
apply to any application for an award
of attorney fees and other expenses
that is:

(1) Pending on February 8, 2006; or

(2) Filed on or after February 8, 2006.

§4.602 What definitions apply to this
subpart?

As used in this subpart:

Act means section 203(a)(1) of the
Equal Access to Justice Act, Public
Law 96-481, 5 U.S.C. 504, as amended.

Adjudicative officer means the decid-
ing official(s) who presided at the ad-
versary adjudication, or any successor
official(s) assigned to decide the appli-
cation.

Adversary adjudication means any of
the following:

(1) An adjudication under 5 U.S.C. 554
in which the position of the Depart-
ment or other agency is presented by
an attorney or other representative
who enters an appearance and partici-
pates in the proceeding;

(2) An appeal of a decision of a con-
tracting officer made pursuant to sec-
tion 6 of the Contract Disputes Act of
1978 (41 U.S.C. 605) before the Interior
Board of Contract Appeals pursuant to
section 8 of that Act (41 U.S.C. 607);

(3) Any hearing conducted under sec-
tion 6103(a) of the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et
seq.); or

(4) Any hearing or appeal involving
the Religious Freedom Restoration Act
of 1993 (42 U.S.C. 2000bb et seq.).

Affiliate means:

(1) Any individual, corporation, or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares or other interest of the ap-
plicant; or

(2) Any corporation or other entity of
which the applicant directly or indi-
rectly owns or controls a majority of
the voting shares or other interest.

Demand means the express demand of
the Department or other agency that
led to the adversary adjudication, but
does not include a recitation by the De-
partment or other agency of the max-
imum statutory penalty:
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(1) In the administrative complaint;
or

(2) Elsewhere when accompanied by
an express demand for a lesser amount.

Department means the Department of
the Interior or the component of the
Department that is a party to the ad-
versary adjudication (e.g., Bureau of
Land Management).

Final disposition means the date on
which either of the following becomes
final and unappealable, both within the
Department and to the courts:

(1) A decision or order disposing of
the merits of the proceeding; or

(2) Any other complete resolution of
the proceeding, such as a settlement or
voluntary dismissal.

Other agency means any agency of
the United States or the component of
the agency that is a party to the adver-
sary adjudication before the Office of
Hearings and Appeals, other than the
Department of the Interior and its
components.

Party means a party as defined in 5
U.S.C. 551(3).

Position of the Department or other
agency means:

(1) The position taken by the Depart-
ment or other agency in the adversary
adjudication; and

(2) The action or failure to act by the
Department or other agency upon
which the adversary adjudication is
based.

Proceeding means an adversary adju-
dication as defined in this section.

You means a party to an adversary
adjudication.

§4.603 What proceedings are covered
by this subpart?

(a) The Act applies to adversary adju-
dications conducted by the Office of
Hearings and Appeals, including pro-
ceedings to modify, suspend, or revoke
licenses if they are otherwise adversary
adjudications.

(b) The Act does not apply to:

(1) Other hearings and appeals con-
ducted by the Office of Hearings and
Appeals, even if the Department uses
procedures comparable to those in 5
U.S.C. 554 in such cases;

(2) Any proceeding in which the De-
partment or other agency may pre-
scribe a lawful present or future rate;
or
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(3) Proceedings to grant or renew li-
censes.

(¢c) If a hearing or appeal includes
both matters covered by the Act and
matters excluded from coverage, any
award made will include only fees and
expenses related to covered issues.

§4.604 When am I eligible for an
award?

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, you must:

(1) Be a party to the adversary adju-
dication for which you seek an award;
and

(2) Show that you meet all conditions
of eligibility in this section.

(b) You are an eligible applicant if
you are any of the following:

(1) An individual with a net worth of
$2 million or less;

(2) The sole owner of an unincor-
porated business who has a net worth
of $7 million or less, including both
personal and business interests, and 500
or fewer employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with 500 or fewer
employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with 500 or fewer employees;

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of $7 million or less and 500 or fewer
employees; or

(6) For purposes of §4.605(c), a small
entity as defined in 5 U.S.C. 601(6).

(c) For the purpose of eligibility,
your net worth and the number of your
employees must be determined as of
the date the proceeding was initiated.

(1) Your employees include all per-
sons who regularly perform services for
remuneration under your direction and
control.

(2) Part-time employees must be in-
cluded on a proportional basis.

(d) You are considered an ‘‘indi-
vidual” rather than a ‘‘sole owner of an
unincorporated business’ if:

(1) You own an unincorporated busi-
ness; and
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(2) The issues on which you prevail
are related primarily to personal inter-
ests rather than to business interests.

(e) To determine your eligibility,
your net worth and the number of your
employees must be aggregated with the
net worth and the number of employees
of all of your affiliates. However, this
paragraph does not apply if the adju-
dicative officer determines that aggre-
gation would be unjust and contrary to
the purposes of the Act in light of the
actual relationship between the affili-
ated entities.

(f) The adjudicative officer may de-
termine that financial relationships
other than those described in the defi-
nition of ‘‘affiliate’ in §4.602 constitute
special circumstances that would make
an award unjust.

(g) If you participate in a proceeding
primarily on behalf of one or more
other persons or entities that would be
ineligible, you are not eligible for an
award.

§4.605 Under what circumstances may
I receive an award?

(a) You may receive an award for
your fees and expenses in connection
with a proceeding if:

(1) You prevailed in the proceeding or
in a significant and discrete sub-
stantive portion of a proceeding; and

(2) The position of the Department or
other agency over which you prevailed
was not substantially justified. The De-
partment or other agency has the bur-
den of proving that its position was
substantially justified.

(b) An award will be reduced or de-
nied if you have unduly or unreason-
ably protracted the proceeding or if
special circumstances make the award
sought unjust.

(c) This paragraph applies to an ad-
versary adjudication arising from an
action by the Department or other
agency to enforce compliance with a
statutory or regulatory requirement:

(1) If the demand of the Department
or other agency in the action is exces-
sive and unreasonable compared with
the adjudicative officer’s decision, then
the adjudicative officer must award
you your fees and expenses related to
defending against the excessive de-
mand, unless:
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(i) You have committed a willful vio-
lation of law;

(ii) You have acted in bad faith; or

(iii) Special circumstances make an
award unjust.

(2) Fees and expenses awarded under
this paragraph will be paid only if ap-
propriations to cover the payment have
been provided in advance.

§4.606 What fees and expenses may be
allowed?

(a) If the criteria in §§4.603 through
4.605 are met, you may receive an
award under this subpart only for the
fees and expenses of your attorney(s)
and expert witness(es).

(b) The adjudicative officer must
base an award on rates customarily
charged by persons engaged in the busi-
ness of acting as attorneys and expert
witnesses, even if the services were
made available to you without charge
or at a reduced rate.

(1) The maximum that can be award-
ed for the fee of an attorney is $125 per
hour.

(2) The maximum that can be award-
ed for the fee of an expert witness is
the highest rate at which the Depart-
ment or other agency pays expert wit-
nesses with similar expertise.

(3) An award may also include the
reasonable expenses of the attorney or
expert witness as a separate item, if
the attorney or expert witness ordi-
narily charges clients separately for
those expenses.

(c) The adjudicative officer may
award only reasonable fees and ex-
penses under this subpart. In deter-
mining the reasonableness of the fee
for an attorney or expert witness, the
adjudicative officer must consider the
following:

(1) If the attorney or expert witness
is in private practice, his or her cus-
tomary fee for similar services;

(2) If the attorney or expert witness
is your employee, the fully allocated
cost of the services;

(83) The prevailing rate for similar
services in the community in which the
attorney or expert witness ordinarily
performs services;

(4) The time actually spent in rep-
resenting you in the proceeding;
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(5) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(6) Any other factors that bear on the
value of the services provided.

(d) The adjudicative officer may
award the reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
your behalf to the extent that:

(1) The charge for the service does
not exceed the prevailing rate for simi-
lar services; and

(2) The study or other matter was
necessary for preparation of your case.

INFORMATION REQUIRED FROM
APPLICANTS

§4.610 What information must my ap-
plication for an award contain?

(a) Your application for an award of
fees and expenses under the Act must:

(1) Identify you;

(2) Identify the proceeding for which
an award is sought;

(3) Show that you have prevailed;

(4) Specify the position of the Depart-
ment or other agency that you allege
was not substantially justified;

(5) Unless you are an individual,
state the number of your employees
and those of all your affiliates, and de-
scribe the type and purpose of your or-
ganization or business;

(6) State the amount of fees and ex-
penses for which you seek an award;

(7) Be signed by you or your author-
ized officer or attorney;

(8) Contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation in the application is true and
correct; and

(9) Unless one of the exceptions in
paragraph (b) of this section applies,
include a statement that:

(i) Your net worth does not exceed $2
million, if you are an individual; or

(ii) Your net worth and that of all
your affiliates does not exceed $7 mil-
lion in the aggregate, if you are not an
individual.

(b) You do not have to submit the
statement of net worth required by
paragraph (a)(9) of this section if you
do any of the following:

(1) Attach a copy of a ruling by the
Internal Revenue Service that you
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qualify as a tax-exempt organization
described in 26 U.S.C. 501(c)(3);

(2) Attach a statement describing the
basis for your belief that you qualify
under 26 U.S.C. 501(c)(3), if you are a
tax-exempt organization that is not re-
quired to obtain a ruling from the In-
ternal Revenue Service on your exempt
status;

(3) State that you are a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)); or

(4) Seek fees and expenses under
§4.605(c) and provide information dem-
onstrating that you qualify as a small
entity under 5 U.S.C. 601.

(c) You may also include in your ap-
plication any other matters that you
wish the adjudicative officer to con-
sider in determining whether and in
what amount an award should be made.

§4.611 What information must I in-
clude in my net worth exhibit?

(a) Unless you meet one of the cri-
teria in §4.610(b), you must file with
your application a net worth exhibit
that meets the requirements of this
section. The adjudicative officer may
also require that you file additional in-
formation to determine your eligibility
for an award.

(b) The exhibit must show your net
worth and that of any affiliates when
the proceeding was initiated. The ex-
hibit may be in any form that:

(1) Provides full disclosure of your
and your affiliates’ assets and liabil-
ities; and

(2) Is sufficient to determine whether
you qualify under the standards in this
subpart.

(c) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, if you object
to public disclosure of information in
any portion of the exhibit and believe
there are legal grounds for withholding
it from disclosure, you may submit
that portion of the exhibit directly to
the adjudicative officer in a sealed en-
velope labeled ‘‘Confidential Financial
Information,” accompanied by a mo-
tion to withhold the information from
public disclosure.

(1) The motion must describe the in-
formation sought to be withheld and
explain, in detail:

43 CFR Subtitle A (10-1-11 Edition)

(i) Why it falls within one or more of
the exemptions from mandatory disclo-
sure under the Freedom of Information
Act, 5 U.S.C. 552(b);

(ii) Why public disclosure of the in-
formation would adversely affect you;
and

(iii) Why disclosure is not required in
the public interest.

(2) You must serve the net worth ex-
hibit and motion on counsel rep-
resenting the agency against which
you seek an award, but you are not re-
quired to serve it on any other party to
the proceeding.

(3) If the adjudicative officer finds
that the information should not be
withheld from disclosure, it must be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit will be dis-
posed of in accordance with the Depart-
ment’s procedures under the Freedom
of Information Act, 43 CFR 2.7 et seq.

§4.612 What documentation of fees
and expenses must I provide?

(a) Your application must be accom-
panied by full documentation of the
fees and expenses for which you seek
an award, including the cost of any
study, analysis, engineering report,
test, project, or similar matter.

(b) You must submit a separate
itemized statement for each profes-
sional firm or individual whose serv-
ices are covered by the application,
showing:

(1) The hours spent in connection
with the proceeding by each individual;

(2) A description of the specific serv-
ices performed;

(3) The rates at which each fee has
been computed;

(4) Any expenses for which reim-
bursement is sought;

(5) The total amount claimed; and

(6) The total amount paid or payable
by you or by any other person or entity
for the services provided.

(c) The adjudicative officer may re-
quire you to provide vouchers, receipts,
logs, or other substantiation for any
fees or expenses claimed, in accordance
with §4.624.
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§4.613 When may I file an application
for an award?

(a) You may file an application when-
ever you have prevailed in the pro-
ceeding or in a significant and discrete
substantive portion of the proceeding.
You must file the application no later
than 30 days after the final disposition
of the proceeding.

(b) Consideration of an application
for an award must be stayed if:

(1) Any party seeks review or recon-
sideration of a decision in a proceeding
in which you believe you have pre-
vailed; or

(2) The Department or other agency
(or the United States on its behalf) ap-
peals an adversary adjudication to a
court.

(c) A stay under paragraph (b)(1) of
this section will continue until there
has been a final disposition of the re-
view or reconsideration of the decision.
A stay under paragraph (b)(2) of this
section will continue until either:

(1) A final and unreviewable decision
is rendered by the court on the appeal;
or

(2) The underlying merits of the case
have been finally determined.

PROCEDURES FOR CONSIDERING
APPLICATIONS

§4.620 How must I file and serve docu-
ments?

You must file and serve all docu-
ments related to an application for an
award under this subpart on all other
parties to the proceeding in the same
manner as other pleadings in the pro-
ceeding, except as provided in §4.611(c)
for confidential information. The De-
partment or other agency and all other
parties must likewise file and serve
their pleadings and related documents
on you and on each other, in the same
manner as other pleadings in the pro-
ceeding.

§4.621 When may the Department or
other agency file an answer?

(a) Within 30 days after service of an
application, the Department or other
agency against which an award is
sought may file an answer to the appli-
cation. However, if consideration of an
application has been stayed under
§4.613(b), the answer is due within 30

§4.623

days after the final disposition of the
review or reconsideration of the deci-
sion.

(1) Except as provided in paragraph
(a)(2) of this section, failure to file an
answer within the 30-day period may be
treated as a consent to the award re-
quested. In such case, the adjudicative
officer will issue a decision in accord-
ance with §4.625 based on the record be-
fore him or her.

(2) Failure to file an answer within
the 30-day period will not be treated as
a consent to the award requested if the
Department or other agency either:

(i) Requests an extension of time for
filing; or

(ii) Files a statement of intent to ne-
gotiate under paragraph (b) of this sec-
tion.

(b) If the Department or other agency
and you believe that the issues in the
fee application can be settled, you may
jointly file a statement of intent to ne-
gotiate a settlement. Filing this state-
ment will extend for an additional 30
days the time for filing an answer, and
the adjudicative officer may grant fur-
ther extensions if you and the agency
counsel so request.

(c) The answer must explain in detail
any objections to the award requested
and identify the facts relied on to sup-
port the Department’s or other agen-
cy’s position. If the answer is based on
any alleged facts not already in the
record of the proceeding, the Depart-
ment or other agency must include
with the answer either supporting affi-
davits or a request for further pro-
ceedings under §4.624.

§4.622 When may I file a reply?

Within 15 days after service of an an-
swer, you may file a reply. If your
reply is based on any alleged facts not
already in the record of the proceeding,
you must include with the reply either
supporting affidavits or a request for
further proceedings under §4.624.

§4.623 When may other parties file
comments?

Any party to a proceeding other than
the applicant and the Department or
other agency may file comments on an
application within 30 days after it is
served or on an answer within 15 days
after it is served. A commenting party
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may not participate further in the pro-
ceedings on the application unless the
adjudicative officer determines that
the public interest requires such par-
ticipation in order to permit full explo-
ration of matters raised in the com-
ments.

§4.624 When may further proceedings
be held?

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, the adju-
dicative officer may order further pro-
ceedings, which will be held only when
necessary for full and fair resolution of
the issues and will be conducted as
promptly as possible.

(b) The adjudicative officer may
order further proceedings on his or her
own initiative or in response to a re-
quest by you or by the Department or
other agency. A request for further
proceedings under this section must:

(1) Identify the information sought or
the disputed issues; and

(2) Explain why the additional pro-
ceedings are necessary to resolve the
issues.

(c) As to issues other than substan-
tial justification (such as your eligi-
bility or substantiation of fees and ex-
penses), further proceedings under this
section may include an informal con-
ference, oral argument, additional
written submissions, pertinent dis-
covery, or an evidentiary hearing.

(d) The adjudicative officer will de-
termine whether the position of the
Department or other agency was sub-
stantially justified based on the admin-
istrative record of the adversary adju-
dication as a whole.

§4.625 How will my application be de-
cided?

The adjudicative officer must issue a
decision on the application promptly
after completion of proceedings on the
application. The decision must include
written findings and conclusions on all
of the following that are relevant to
the decision:

(a) Your eligibility and status as a
prevailing party;

(b) The amount awarded, and an ex-
planation of the reasons for any dif-
ference between the amount requested
and the amount awarded;
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(c) Whether the position of the De-
partment or other agency was substan-
tially justified;

(d) Whether you unduly protracted
the proceedings; and

(e) Whether special circumstances
make an award unjust.

§4.626 How will an appeal from a deci-
sion be handled?

(a) If the adjudicative officer is an
administrative law judge, you or the
Department or other agency may ap-
peal his or her decision on the applica-
tion to the appeals board that would
have jurisdiction over an appeal in-
volving the merits of the proceeding.
The appeal will be subject to the same
regulations and procedures that would
apply to an appeal involving the merits
of the proceeding. The appeals board
will issue the final Departmental or
other agency decision on the applica-
tion.

(b) If the adjudicative officer is a
panel of appeals board judges, their de-
cision on the application is final for
the Department or other agency.

§4.627 May I seek judicial review of a
final decision?

You may seek judicial review of a
final Departmental or other agency de-
cision on an award as provided in 5
U.S.C. 504(c)(2).

§4.628 How will I obtain payment of
an award?

(a) To obtain payment of an award
against the Department or other agen-
cy, you must submit:

(1) A copy of the final decision grant-
ing the award; and

(2) A certification that no party is
seeking review of the underlying deci-
sion in the United States courts, or
that the process for seeking review of
the award has been completed.

(b) If the award is against the De-
partment:

(1) You must submit the material re-
quired by paragraph (a) of this section
to the following address:

Director, Office of Financial Manage-
ment, Policy, Management and Budget,
U.S. Department of the Interior, Wash-
ington, DC 20240.
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(2) Payment will be made by elec-
tronic funds transfer whenever pos-
sible. A representative of the Depart-
ment will contact you for the informa-
tion the Department needs to process
the electronic funds transfer.

(c) If the award is against another
agency, you must submit the material
required by paragraph (a) of this sec-
tion to the chief financial officer or
other disbursing official of that agen-
cy. Agency counsel must promptly in-
form you of the title and address of the
appropriate official.

(d) The Department or other agency
will pay the amount awarded to you
within 60 days of receiving the mate-
rial required by this section.

Subpart G—Special Rules Appli-
cable to Other Appeals and
Hearings

AUTHORITY: 5 U.S.C. 301.

§4.700 Who may appeal.

Any party aggrieved by an adjudica-
tory action or decision of a Depart-
mental official relating to rights or
privileges based upon law in any case
or proceeding in which Departmental
regulations allow a right of appeal to
the head of the Department from such
action or decision, should direct his ap-
peal to the Director, Office of Hearings
and Appeals, if the case is not one
which lies within the appellate review
jurisdiction of an established Appeals
Board and is not excepted from the re-
view authority delegated to the Direc-
tor. No appeal will lie when the action
of the Departmental official was based
solely upon administrative or discre-
tionary authority of such official.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§4.701 Notice of appeal.

The appellant shall file a written no-
tice of appeal, signed by him or by his
attorney or other qualified representa-
tive, in the Office of the Director, with-
in 30 days from the date of mailing of
the decision from which the appeal is
taken. The notice shall contain an
identification of the action or decision
appealed from and give a concise but
complete statement of the facts relied

§4.704

upon and the relief sought. The appel-
lant shall mail a copy of the notice of
appeal, any accompanying statement
of reasons therefor, and any written ar-
guments or briefs, to each party to the
proceedings or whose rights are in-
volved in the case, and to the Depart-
mental official whose action or deci-
sion is being appealed. The notice of
appeal shall contain a certificate set-
ting forth the names of the parties
served, their addresses, and the dates
of mailing.

§4.702 Transmittal of appeal file.

Within 10 days after receipt of a copy
of the notice of appeal, the Depart-
mental official whose action or deci-
sion is being appealed shall transmit to
the Office of the Director the entire of-
ficial file in the matter, including all
records, documents, transcripts of tes-
timony, and other information com-
piled during the proceedings leading to
the decision being appealed.

§4.703 Pleadings.

If the parties wish to file briefs, they
must comply with the following re-
quirements: Appellant shall have 30
days from the date of filing of his no-
tice of appeal within which to file an
opening brief, and the opposing parties
shall have 30 days from the date of re-
ceipt of appellant’s brief in which to
file an answering brief. Additional or
rebuttal briefs may be filed upon per-
mission first obtained from the Direc-
tor or the Ad Hoc Appeals Board ap-
pointed by him to consider and decide
the particular appeal. Copies of all
briefs shall be served upon all other
parties or their attorneys of record or
other qualified representatives, and a
certificate to that effect shall be filed
with said brief.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§4.704 Decisions on appeals.

The Director, or an Ad Hoc Appeals
Board appointed by the Director to
consider and decide the particular ap-
peal, will review the record and take
such action as the circumstances call
for. The Director or the Ad Hoc Ap-
peals Board may direct a hearing on
the entire matter or specified portions
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thereof, may decide the appeal forth-
with upon the record already made, or
may make other disposition of the
case. Upon request and for good cause
shown, the Director or an Ad Hoc Ap-
peals Board may grant an opportunity
for oral argument. Any hearing on such
appeals shall be conducted by the Ad
Hoc Appeals Board or a member or
members thereof, or by an administra-
tive law judge of the Office of Hearings
and Appeals and shall be governed inso-
far as practicable by the regulations
applicable to other hearings under this
part.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 2366, Jan. 21, 1974]

Subpart H [Reserved]

Subpart |—Special Procedural
Rules Applicable to Practice
and Procedure for Hearings,
Decisions, and Administrative
Review Under Part 17 of This
Title—Nondiscrimination in
Federally Assisted Programs
of the Department of the Inte-
rior—Effectuation of Title VI of
the Civil Rights Act of 1964

AUTHORITY: 43 CFR 17.8 and 5 U.S.C. 301.

SOURCE: 38 FR 21162, Aug. 6, 1973, unless
otherwise noted.

CROSS REFERENCE: See subpart A for the
organization, authority and jurisdiction of
the Office of Hearings and Appeals, including
its Hearings Division. To the extent they are
not inconsistent with these special rules, the
general rules applicable to all types of pro-
ceedings before the Hearings Division and
the several Appeals Boards of the Office of
Hearings and Appeals, contained in subpart
B of this part, are applicable also to pro-
ceedings under these regulations.

GENERAL

§4.800 Scope
rules.

(a) The rules of procedure in this sub-
part I supplement part 17 of this title
and are applicable to the practice and
procedure for hearings, decisions, and
administrative review conducted by
the Department of the Interior, pursu-
ant to title VI of the Civil Rights Act
of 1964 (section 602, 42 U.S.C. 2000d-1)

and construction of
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and part 17 of this title, concerning
nondiscrimination in Federally-as-
sisted programs in connection with
which Federal financial assistance is
extended under laws administered in
whole or in part by the Department of
the Interior.

(b) These regulations shall be lib-
erally construed to secure the just,
prompt, and inexpensive determination
of all proceedings consistent with ade-
quate consideration of the issues in-
volved and full protection of the rights
of all interested parties including the
Government.

§4.801 Suspension of rules.

Upon notice to all parties, the re-
sponsible Department official or the
administrative law judge, with respect
to matters pending before him, may
modify or waive any rule in this part
upon his determination that no party
will be unduly prejudiced and the ends
of justice will thereby be served.

§4.802 Definitions.

(a) The definitions set forth in §17.12
of this title apply also to this subpart.

(b) Director means the Director, Of-
fice for Equal Opportunity, Depart-
ment of the Interior.

(c) Administrative law judge means an
administrative law judge designated by
the Office of Hearings and Appeals, Of-
fice of the Secretary, in accordance
with 5 U.S.C. 3105 and 3344.

(d) Notice means a notice of hearing
in a proceeding instituted under Part
17 of this title and these regulations.

(e) Party means a recipient or appli-
cant; the Director; and any person or
organization participating in a pro-
ceeding pursuant to §4.808.

§4.803 Computation of time.

Except as otherwise provided by law,
in computing any period of time under
these rules or in any order issued here-
under, the time begins with the day
following the act or event, and includes
the last day of the period, unless it is
a Saturday, Sunday, or Federal legal
holiday, or other nonbusiness day, in
which event it includes the next fol-
lowing day which is not a Saturday,
Sunday, Federal legal holiday, or other
nonbusiness day. When the period of
time prescribed or allowed is 7 days or
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less, intermediate Saturdays, Sundays,
Federal legal holidays and other non-
business days shall be excluded in the
computation.

§4.804 Extensions of time.

A request for extension of time
should be made to the designated ad-
ministrative law judge or other appro-
priate Departmental official with re-
spect to matters pending before him.
Such request shall be served on all par-
ties and set forth the reasons for the
request. Extensions may be granted
upon a showing of good cause by the
applicant. Answers to such requests are
permitted if made promptly.

§4.805 Reduction of time to file docu-
ments.

For good cause, the responsible De-
partmental official or the administra-
tive law judge, with respect to matters
pending before him, may reduce any
time limit prescribed by the rules in
this part, except as provided by law or
in part 17 of this title.

DESIGNATION AND RESPONSIBILITIES OF
ADMINISTRATIVE LAW JUDGE

§4.806 Designation.

Hearings shall be held before an ad-
ministrative law judge designated by
the Office of Hearings and Appeals.

§4.807 Authority and responsibilities.

The administrative law judge shall
have all powers necessary to preside
over the parties and the proceedings,
conduct the hearing, and make deci-
sions in accordance with 5 U.S.C. 554
through 557. His powers shall include,
but not be limited to, the power to:

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding.

(b) Require parties to state their po-
sition with respect to the various
issues in the proceedings.

(c) BEstablish rules for media coverage
of the proceedings.

(d) Rule on motions and other proce-
dural items in matters before him.

(e) Regulate the course of the hear-
ing, the conduct of counsel, parties,
witnesses, and other participants.

§4.809

(f) Administer oaths, call witnesses
on his own motion, examine witnesses,
and direct witnesses to testify.

(g2) Receive, rule on, exclude, or limit
evidence.

(h) Fix time limits for submission of
written documents in matters before
him.

(i) Take any action authorized by
these regulations, by 5 U.S.C. 556, or by
other pertinent law.

APPEARANCE AND PRACTICE

§4.808 Participation by a party.

Subject to the provisions contained
in part 1 of this subtitle, a party may
appear in person, by representative, or
by counsel, and participate fully in any
proceeding held pursuant to part 17 of
this title and these regulations. A
State agency or any instrumentality
thereof, a political subdivision of the
State or instrumentality thereof, or a
corporation may appear by any of its
officers or employees duly authorized
to appear on its behalf.

§4.809 Determination of parties.

(a) The affected applicant or recipi-
ent to whom a notice of hearing or a
notice of an opportunity for hearing
has been mailed in accordance with
part 17 of this title and §4.815, and the
Director, are the initial parties to the
proceeding.

(b) Other persons or organizations
shall have the right to participate as
parties if the final decision could di-
rectly and adversely affect them or the
class they represent, and if they may
contribute materially to the disposi-
tion of the proceedings.

(c) A person or organization wishing
to participate as a party under this
section shall submit a petition to the
administrative law judge within 15
days after the notice has been served.
The petition should be filed with the
administrative law judge and served on
the affected applicant or recipient, on
the Director, and on any other person
or organization who has been made a
party at the time of filing. Such peti-
tion shall concisely state: (1) Peti-
tioner’s interest in the proceeding, (2)
how his participation as a party will
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contribute materially to the disposi-
tion of the proceeding, (3) who will ap-
pear for petitioner, (4) the issues on
which petitioner wishes to participate,
and (b) whether petitioner intends to
present witnesses.

(d) The administrative law judge
shall promptly ascertain whether there
are objections to the petition. He shall
then determine whether petitioners
have the requisite interest to be a
party in the proceedings, as defined in
paragraphs (a) and (b) of this section,
and shall permit or deny participation
accordingly. Where petitions to par-
ticipate as parties are made by individ-
uals or groups with common interests,
the administrative law judge may re-
quest all such petitioners to designate
a single representative, or he may rec-
ognize one or more of such petitioners
to represent all such petitioners. The
administrative law judge shall give
each such petitioner written notice of
the decision on his petition. If the peti-
tion is denied, he shall briefly state the
grounds for denial and shall then treat
the petition as a request for participa-
tion as amicus curiae. The administra-
tive law judge shall give written notice
to each party of each petition granted.

(e) Persons or organizations whose
petition for party participation is de-
nied may appeal the decision to the Di-
rector, Office of Hearings and Appeals,
within 7 days of receipt of denial. The
Director, Office of Hearings and Ap-
peals, will make the final decision for
the Department to grant or deny the
petition.

§4.810 Complainants not parties.

A person submitting a complaint pur-
suant to §17.6 of this title is not a
party to the proceedings governed by
part 17 of this title and these regula-
tions, but may petition, after pro-
ceedings are initiated, to become an
amicus curiae. In any event a com-
plainant shall be advised of the time
and place of the hearing.

§4.811 Determination and participa-
tion of amici.

(a) Any interested person or organi-
zation wishing to participate as amicus
curiae in the proceeding shall file a pe-
tition before the commencement of the
hearing. Such petition shall concisely
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state the petitioner’s interest in the
hearing and who will represent peti-
tioner.

(b) The administrative law judge will
grant the petition if he finds that the
petitioner has an interest in the pro-
ceedings and may contribute materi-
ally to the disposition of the pro-
ceedings. The administrative law judge
shall give the petitioner written notice
of the decision on his petition.

(c) An amicus curiae is not a party
and may not introduce evidence at a
hearing but may only participate as
provided in paragraph (d) of this sec-
tion.

(d) An amicus curiae may submit a
written statement of position to the
administrative law judge at any time
prior to the beginning of a hearing, and
shall serve a copy on each party. He
may also file a brief or written state-
ment on each occasion a decision is to
be made or a prior decision is subject
to review. His brief or written state-
ment shall be filed and served on each
party within the time limits applicable
to the party whose position he deems
himself to support; or if he does not
deem himself to support the position of
any party, within the longest time
limit applicable to any party at that
particular stage of the proceedings.

(e) When all parties have completed
their initial examination of a witness,
any amicus curiae may request the ad-
ministrative law judge to propound
specific questions to the witness. The
administrative law judge, in his discre-
tion, may grant any such request if he
believes the proposed additional testi-
mony may assist materially in eluci-
dating factual matters at issue be-
tween the parties and will not expand
the issues.

FORM AND FILING OF DOCUMENTS

§4.812

Documents filed pursuant to a pro-
ceeding herein shall show the docket
description and title of the proceeding,
the party or amicus submitting the
document, the dates signed, and the
title, if any, and address of the signa-
tory. The original will be signed in ink
by the party representing the party or
amicus. Copies need not be signed, but

Form.
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the name of the person signing the
original shall be reproduced.

§4.813 Filing and service.

(a) All documents submitted in a pro-
ceeding shall be served on all parties.
The original and two copies of each
document shall be submitted for filing.
Filings shall be made with the admin-
istrative law judge or other appro-
priate Departmental official before
whom the proceeding is pending. With
respect to exhibits and transcripts of
testimony, only originals need be filed.

(b) Service upon a party or amicus
shall be made by delivering one copy of
each document requiring service in
person or by certified mail, return re-
ceipt requested, properly addressed
with postage prepaid, to the party or
amicus or his attorney, or designated
representative. Filing will be made in
person or by certified mail, return re-
ceipt requested, to the administrative
law judge or other appropriate Depart-
mental official before whom the pro-
ceeding is pending.

(c) The date of filing or of service
shall be the day when the matter is de-
posited in the U.S. mail or is delivered
in person.

§4.814 Certificate of service.

The original of every document filed
and required to be served upon parties
shall be endorsed with a certificate of
service signed by the party or amicus
curiae making service or by his attor-
ney or representative, stating that
such service has been made, the date of
service, and the manner of service.

PROCEDURES

§4.815 How proceedings
menced.

are com-

Proceedings are commenced by the
Director by mailing to an applicant or
recipient a notice of alleged non-
compliance with the Act and the regu-
lations thereunder. The notice shall in-
clude either a notice of hearing fixing a
date therefor or a notice of an oppor-
tunity for a hearing as provided in
§17.8 of this title. The notice shall ad-
vise the applicant or recipient of the
action proposed to be taken, the spe-
cific provisions of part 17 of this title
under which the proposed action is to

§4.818

be taken, and the matters of fact or
law asserted as the basis of the action.

§4.816 Notice of hearing and response
thereto.

A notice of hearing shall fix a date
not less than 30 days from the date of
service of the notice of a hearing on
matters alleged in the notice. If the ap-
plicant recipient does not desire a
hearing, he should so state in writing,
in which case the applicant or recipient
shall have the right to further partici-
pate in the proceeding. Failure to ap-
pear at the time set for a hearing,
without good cause, shall be deemed a
waiver of the right to a hearing under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§4.817 Notice of opportunity to re-
quest a hearing and response there-
to.

A notice of opportunity to request a
hearing shall set a date not less than 20
days from service of said notice within
which the applicant or recipient may
file a request for a hearing, or may
waive a hearing and submit written in-
formation and argument for the record,
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the
applicant or recipient elects to file a
request for a hearing, a time shall be
set for the hearing at a date not less
than 20 days from the date applicant or
recipient is notified of the date set for
the hearing. Failure of the applicant or
recipient to request a hearing or to ap-
pear at the date set shall be deemed a
waiver of the right to a hearing, under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§4.818 Answer.

In any case covered by §4.816 or
§4.817, the applicant or recipient shall
file an answer. Said answer shall admit
or deny each allegation of the notice,
unless the applicant or recipient is
without knowledge, in which case the
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answer shall so state, and the state-
ment will be considered a denial. Fail-
ure to file an answer shall be deemed
an admission of all allegations of fact
in the notice. Allegations of fact in the
notice not denied or controverted by
answer shall be deemed admitted. Mat-
ters alleged in the answer as affirma-
tive defenses shall be separately stated
and numbered. The answer under §4.816
shall be filed within 20 days from the
date of service of the notice of hearing.
The answer under §4.817 shall be filed
within 20 days of service of the notice
of opportunity to request a hearing.

§4.819 Amendment of notice or an-
swer.

The Director may amend the notice
of hearing or opportunity for hearing
once as a matter of course before an
answer is filed, and each respondent
may amend his answer once as a mat-
ter of course not later than 10 days be-
fore the date fixed for hearing but in no
event later than 20 days from the date
of service of his original answer. Other
amendments of the notice or of the an-
swer to the notice shall be made only
by leave of the administrative law
judge. An amended notice shall be an-
swered within 10 days of its service, or
within the time for filing an answer to
the original notice, whichever period is
longer.

§4.820 Consolidated or joint hearings.

As provided in §17.8(e) of this title,
the Secretary may provide for pro-
ceedings in the Department to be
joined or consolidated for hearing with
proceedings in other Federal depart-
ments or agencies, by agreement with
such other departments or agencies.
All parties to any proceedings consoli-
dated subsequently to service of the
notice of hearing or opportunity for
hearing shall be promptly served with
notice of such consolidation.

§4.821 Motions.

Motions and petitions shall state the
relief sought, the basis for relief and
the authority relied upon. If made be-
fore or after the hearing itself, these
matters shall be in writing. If made at
the hearing, they may be stated orally;
but the administrative law judge may
require that they be reduced to writing
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and filed and served on all parties.
Within 8 days after a written motion or
petition is served, any party may file a
response to a motion or petition. An
immediate oral response may be made
to an oral motion. Oral argument on
motions will be at the discretion of the
administrative law judge.

§4.822 Disposition of motions.

The administrative law judge may
not grant a written motion or petition
prior to expiration of the time for fil-
ing responses thereto, but may over-
rule or deny such motion or petition
without awaiting response: Provided,
however, That prehearing conferences,
hearings, and decisions need not be de-
layed pending disposition of motions or
petitions. Oral motions and petitions
may be ruled on immediately.

§4.823 Interlocutory appeals.

Except as provided in §4.809(e), a rul-
ing of the administrative law judge
may not be appealed to the Director,
Office of Hearings and Appeals, prior to
consideration of the entire proceeding
by the administrative law judge unless
permission is first obtained from the
Director, Office of Hearings and Ap-
peals, and the administrative law judge
has certified the interlocutory ruling
on the record or abused his discretion
in refusing a request to so certify. Per-
mission will not be granted except
upon a showing that the ruling com-
plained of involves a controlling ques-
tion of law and that an immediate ap-
peal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Director, Office of Hear-
ings and Appeals. If an appeal is al-
lowed, any party may file a brief with-
in such period as the Director, Office of
Hearings and Appeals, directs. Upon af-
firmance, reversal, or modification of
the administrative law judge’s inter-
locutory ruling or order, by the Direc-
tor, Office of Hearings and Appeals, the
case will be remanded promptly to the
administrative law judge for further
proceedings.
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§4.824 Exhibits.

Proposed exhibits shall be exchanged
at the prehearing conference, or other-
wise prior to the hearing, if the admin-
istrative law judge so directs. Proposed
exhibits not so exchanged in accord-
ance with the administrative law
judge’s order may be denied admission
as evidence. The authenticity of all ex-
hibits submitted prior to the hearing,
under direction of the administrative
law judge, will be deemed admitted un-
less written objection thereto is filed
and served on all parties, or unless
good cause is shown for failure to file
such written objection.

§4.825 Admissions as to facts and doc-
uments.

Not later than 15 days prior to the
date of the hearing any party may
serve upon an opposing party a written
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in, and ex-
hibited with, the request, or for the ad-
mission of the truth of any relevant
matters of fact stated in the request.
Each of the matters as to which an ad-
mission is requested shall be deemed
admitted, unless within a period of 10
days, the party to whom the request is
directed serves upon the requesting
party a statement either (a) denying
specifically the matters as to which an
admission is requested, or (b) setting
forth in detail the reasons why he can-
not truthfully either admit or deny
such matters.

§4.826 Discovery.

(a) Methods. Parties may obtain dis-
covery as provided in these rules by
depositions, written interrogatories,
production of documents, or other
items; or by permission to enter prop-
erty, for inspection and other purposes.

(b) Scope. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the hearing.

(c) Protective orders. Upon motion by
a party or by the person from whom
discovery is sought, and for good cause
shown, the administrative law judge
may make any order which justice re-
quires to limit or condition discovery
in order to protect a party or person
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from annoyance, embarrassment, op-
pression, or undue burden or expense.

(d) Sequence and timing. Methods of
discovery may be used in any sequence.
The fact that a party is conducting dis-
covery shall not operate to delay any
other party’s discovery.

(e) Time limit. Discovery by all parties
will be completed within such time as
the administrative law judge directs,
from the date the notice of hearing is
served on the applicant or recipient.

§4.827 Depositions.

(a) A party may take the testimony
of any person, including a party, by
deposition upon oral examination. This
may be done by stipulation or by no-
tice, as set forth in paragraph (b) of
this section. On motion of any party or
other person upon whom the notice is
served, the administrative law judge
may for cause shown enlarge or short-
en the time for the deposition, change
the place of the deposition, limit the
scope of the deposition or quash the no-
tice. Depositions of persons other than
parties or their representatives shall be
upon consent of the deponent.

(b)(1) The party will give reasonable
notice in writing to every other party
of the time and place for taking deposi-
tions, the name and address of each
person to be examined, if known, or a
general description sufficient to iden-
tify him or the particular class or
group to which he belongs.

(2) The notice to a deponent may be
accompanied by a request for the pro-
duction of documents and tangible
things at the taking of the deposition.

(3) A party may name as the depo-
nent a corporation, partnership, asso-
ciation, or governmental agency and
may designate a particular person
within the organization whose testi-
mony is desired and the matters on
which examination is requested. If no
particular person is named, the organi-
zation shall designate one or more
agents to testify on its behalf, and may
set forth the matters on which each
will testify. The persons so designated
shall testify as to matters known or
reasonably available to the organiza-
tion.

(c) Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. The witness

109



§4.828

shall be placed under oath by a disin-
terested person qualified to administer
oaths by the laws of the United States
or of the place where the examination
is held, and the testimony taken by
such person shall be recorded verbatim.

(d) During the taking of a deposition
a party or deponent may request sus-
pension of the deposition on grounds of
bad faith in the conduct of the exam-
ination, annoyance, embarrassment,
oppression of a deponent or party or
improper questions propounded. The
deposition will then be adjourned. How-
ever, the objecting party or deponent
must immediately move the adminis-
trative law judge for a ruling on his ob-
jections to the deposition conduct or
proceedings. The administrative law
judge may then limit the scope or man-
ner of the taking of the deposition.

(e) The officer shall certify the depo-
sition and promptly file it with the ad-
ministrative law judge. Documents or
true copies of documents and other
items produced for inspection during
the examination of the witness shall,
upon the request of a party, be marked
for identification and annexed to the
deposition.

(f) The party taking the deposition
shall give prompt notice of its filing to
all other parties.

§4.828 Use of depositions at hearing.

(a) Any part or all of a deposition so
far as admissible under §4.835 applied
as though the witness were then
present and testifying, may be used
against any party who was present or
represented at the taking of the deposi-
tion or who had reasonable notice
thereof as follows:

(1) Any deposition may be used for
contradiction or impeachment of the
deponent as a witness.

(2) The deposition of a party, or of an
agent designated to testify on behalf of
a party, may be used by an adverse
party for any purpose.

(3) The deposition of any witness may
be used for any purpose if the party of-
fering the deposition has been unable
to procure the attendance of the wit-
ness because he is dead; or if the wit-
ness is at a greater distance than 100
miles from the place of hearing, or is
out of the United States, unless it ap-
pears that the absence of the witness
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was procured by the party offering the
deposition; or if the witness is unable
to attend or testify because of age, ill-
ness, infirmity, or imprisonment; or,
upon application and notice, that such
exceptional circumstances exist as to
make it desirable, in the interest of
justice and with due regard to the im-
portance of presenting the testimony
of witnesses orally in open hearing, to
allow the deposition to be used.

(b) If only part of a deposition is of-
fered in evidence, the remainder be-
comes subject to introduction by any
party.

(c) Objection may be made at the
hearing to receiving in evidence any
deposition or part thereof for any rea-
son which would require the exclusion
of the evidence if the witness were then
present and testifying.

§4.829 Interrogatories to parties.

(a) Any party may serve upon any
other party written interrogatories
after the notice of hearing has been
filed. If the party served is a corpora-
tion, partnership, association, or gov-
ernmental agency, an agent shall fur-
nish such information as is available to
the party.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to, in
which event the objection shall be stat-
ed in lieu of an answer. The answers
are to be signed by the person making
them, and the objections signed by the
attorney or other representative mak-
ing them. Answers and objections shall
be made within 30 days after the serv-
ice of the interrogatories. The party
submitting the interrogatories may
move for an order under §4.831 with re-
spect to any objection to or other fail-
ure to answer an interrogatory.

(c) Interrogatories shall relate to any
matter not privileged which is relevant
to the subject matter of the hearing.

§4.830 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) After the notice of hearing has
been filed, any party may serve on any
other party a request to produce and/or
permit the party, or someone acting on
his behalf, to inspect and copy any des-
ignated documents, phonorecords, and
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other data compilations from which in-
formation can be obtained and which
are in the possession, custody, or con-
trol of the party upon whom the re-
quest is served. If necessary, trans-
lation of data compilations shall be
done by the party furnishing the infor-
mation.

(b) After the notice of hearing has
been filed, any party may serve on any
other party a request to permit entry
upon designated property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection, measuring, surveying or
photographing, testing, or sampling
the property or any designated object.

(c) Bach request shall set forth with
reasonable particularity the items to
be inspected and shall specify a reason-
able time, place, and manner of mak-
ing the inspection and performing the
related acts.

(d) The party upon whom the request
is served shall respond within 15 days
after the service of the request. The re-
sponse shall state, with respect to each
item, that inspection and related ac-
tivities will be permitted as requested,
unless there are objections in which
case the reasons for each objection
shall be stated. The party submitting
the request may move for an order
under §4.831 with respect to any objec-
tion to or other failure to respond.

§4.831 Sanctions.

(a) A party, upon reasonable notice
to other parties and all persons af-
fected thereby, may move for an order
as follows:

(1) If a deponent fails to answer a
question propounded or submitted
under §4.827(c), or a corporation or
other entity fails to make a designa-
tion under §4.827(b)(3), or a party fails
to answer an interrogatory submitted
under §4.829, or if a party, under §4.830
fails to respond that inspection will be
permitted or fails to permit inspection,
the discovering party may move for an
order compelling an answer, a designa-
tion, or inspection.

(2) An evasive or incomplete answer
is to be treated as a failure to answer.

(b) If a party or an agent designated
to testify fails to obey an order to per-
mit discovery, the administrative law

§4.833

judge may make such orders as are
just, including:

(1) That the matters regarding which
the order was made or any other des-
ignated facts shall be established in ac-
cordance with the claim of the party
obtaining the order;

(2) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses, or prohibiting him
from introducing designated matters in
evidence.

(c) If a party or an agent designated
to testify fails after proper service (1)
to appear for his deposition, (2) to serve
answers or objections to interrog-
atories submitted under §4.829 or (3) to
serve a written response to a request
for inspection, submitted under §4.830,
the administrative law judge on mo-
tion may make such orders as are just,
including those authorized under para-
graphs (b) (1) and (2) of this section.

§4.832 Consultation and advice.

(a) The administrative law judge
shall not consult any person, or party,
on any fact in issue or on the merits of
the matter before him unless upon no-
tice and opportunity for all parties to
participate.

(b) No employee or agent of the Fed-
eral Government engaged in the inves-
tigation and prosecution of a pro-
ceeding governed by these rules shall
participate or advise in the rendering
of any recommended or final decision,
except as witness or counsel in the pro-
ceeding.

[38 FR 21162, Aug. 6, 1973, as amended at 50
FR 43706, Oct. 29, 1985]

PREHEARING

§4.833 Prehearing conferences.

(a) Within 15 days after the answer
has been filed, the administrative law
judge will establish a prehearing con-
ference date for all parties including
persons or organizations whose peti-
tion requesting party status has not
been ruled upon. Written notice of the
prehearing conference shall be sent by
the administrative law judge.

(b) At the prehearing conference the
following matters, among others, shall
be considered: (1) Simplification and
delineation of the issues to be heard;
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(2) stipulations; (3) limitation of num-
ber of witnesses; and exchange of wit-
ness lists; (4) procedure applicable to
the proceeding; (5) offers of settlement;
and (6) scheduling of the dates for ex-
change of exhibits. Additional pre-
hearing conferences may be scheduled
at the discretion of the administrative
law judge, upon his own motion or the
motion of a party.

HEARING

§4.834 Purpose.

(a) The hearing is directed primarily
to receiving factual evidence and ex-
pert opinion testimony related to the
issues in the proceeding. A hearing will
be held only in cases where issues of
fact must be resolved in order to deter-
mine whether the applicant or recipi-
ent has failed to comply with one or
more applicable requirements of title
VI of the Civil Rights Act of 1964 (sec.
602, 42 U.S.C. 2000d-1) and part 17 of this
title. However, this shall not prevent
the parties from entering into a stipu-
lation of the facts.

(b) If all facts are stipulated, the pro-
ceedings shall go to conclusion in ac-
cordance with part 17 of this title and
the rules in this subpart.

(c) In any case where it appears from
the answer of the applicant or recipient
to the notice of hearing or notice of op-
portunity to request a hearing, from
his failure timely to answer, or from
his admissions or stipulations in the
record that there are no matters of ma-
terial fact in dispute, the administra-
tive law judge may enter an order so
finding, vacating the hearing date if
one has been set, and fixing the time
for the submission of evidence by the
Government for the record. Thereafter,
the proceedings shall go to conclusion
in accordance with part 17 of this title
and the rules in this subpart. An appeal
from such order may be allowed in ac-
cordance with the rules for interlocu-
tory appeal in §4.823.

§4.835

Formal rules of evidence will not
apply to the proceeding. Irrelevant, im-
material, unreliable, and unduly rep-
etitious evidence will be excluded from
the record of a hearing. Hearsay evi-
dence shall not be inadmissible as such.

Evidence.
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§4.836 Official notice.

Whenever a party offers a public doc-
ument, or part thereof, in evidence,
and such document, or part thereof,
has been shown by the offeror to be
reasonably available to the public,
such document need not be produced or
marked for identification, but may be
offered for official notice as a public
document item by specifying the docu-
ment or relevant part thereof. Official
notice may also be taken of other mat-
ters, at the discretion of the adminis-
trative law judge.

§4.837 Testimony.

Testimony shall be given under oath
by witnesses at the hearing. A witness
shall be available for cross-examina-
tion, and, at the discretion of the ad-
ministrative law judge, may be cross-
examined without regard to the scope
of direct examination as to any matter
which is material to the proceeding.

§4.838 Objections.

Objections to evidence shall be time-
ly, and the party making them shall
briefly state the ground relied upon.

§4.839 Exceptions.

Exceptions to rulings of the adminis-
trative law judge are unnecessary. It is
sufficient that a party, at the time the
ruling of the administrative law judge
is sought, makes known the action
which he desires the administrative
law judge to take, or his objection to
an action taken, and his ground there-
for.

§4.840 Offer of proof.

An offer of proof made in connection
with an objection taken to any ruling
of the administrative law judge exclud-
ing proffered oral testimony shall con-
sist of a statement of the substance of
the evidence which counsel contends
would be adduced by such testimony. If
the excluded evidence consists of evi-
dence in written form or consists of
reference to documents, a copy of such
evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.
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§4.841 Official transcript.

An official reporter will be des-
ignated for all hearings. The official
transcripts of testimony and argument
taken, together with any exhibits,
briefs, or memoranda of law filed
therewith, shall be filed with the ad-
ministrative law judge. Transcripts
may be obtained by the parties and the
public from the official reporter at
rates not to exceed the applicable rates
fixed by the contract with the reporter.
Upon notice to all parties, the adminis-
trative law judge may authorize such
corrections to the transcript as are
necessary to accurately reflect the tes-
timony.

POSTHEARING PROCEDURES

§4.842 Proposed findings of fact and
conclusions of law.

Within 30 days after the close of the
hearing each party may file, or the ad-
ministrative law judge may request,
proposed findings of fact and conclu-
sions of law together with supporting
briefs. Such proposals and briefs shall
be served on all parties and amici.
Reply briefs may be submitted within
15 days after receipt of the initial pro-
posals and briefs. Reply briefs should
be filed and served on all parties and
amici.

§4.843 Record for decision.

The administrative law judge will
make his decision upon the basis of the
record before him. The transcript of
testimony, exhibits, and all papers,
documents, and requests filed in the
proceedings, shall constitute the record
for decision and may be inspected and
copied.

§4.844 Notification of right to file ex-
ceptions.

The provisions of §17.9 of this title
govern the making of decisions by ad-
ministrative law judges, the Director,
Office of Hearings and Appeals, and the
Secretary. An administrative law judge
shall, in any initial decision made by
him, specifically inform the applicant
or recipient of his right under §17.9 of
this title to file exceptions with the Di-
rector, Office of Hearings and Appeals.
In instances in which the record is cer-
tified to the Director, Office of Hear-

§4.902

ings and Appeals, or he reviews the de-
cision of an administrative law judge,
he shall give the applicant or recipient
a notice of certification or notice of re-
view which specifically informs the ap-
plicant or recipient that, within a stat-
ed period, which shall not be less than
30 days after service of the notice, he
may file briefs or other written state-
ments of his contentions.

§4.845 Final review by Secretary.

Paragraph (f) of §17.9 of this title re-
quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals,
which provides for the suspension or
termination of, or the refusal to grant
or continue Federal financial assist-
ance, or the imposition of any other
sanction available under part 17 of this
title or the Act, shall be transmitted to
the Secretary. The applicant or recipi-
ent shall have 20 days following service
upon him of such notice to submit to
the Secretary exceptions to the deci-
sion and supporting briefs or memo-
randa suggesting remission or mitiga-
tion of the sanctions proposed. The Di-
rector shall have 10 days after the fil-
ing of the exceptions and briefs in
which to reply.

Subpart J—Special Rules Applica-
ble to Appeals Concerning
Federal Oil and Gas Royalties
and Related Matters

AUTHORITY: 5 U.S.C. 301 et seq.; 256 U.S.C. 396
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181
et seq., 3b1 et seq., 1001 et seq., 1701 et seq.; 31
U.S.C 9701; 43 U.S.C. 1301 et seq., 1331 et seq.,
and 1801 et seq.

SOURCE: 64 FR 26259, May 13, 1999, unless
otherwise noted.

§4.901 What is the purpose of this sub-
part?
This subpart tells you how the time
limits of 30 U.S.C. 1724(h) apply to ap-
peals subject to this subpart.

§4.902 What appeals are subject to
this subpart?

(a) This subpart applies to appeals
under 30 CFR part 290 in effect prior to
May 13, 1999 and contained in the 30
CFR, parts 200 to 699, edition revised as
of July 1, 1998, 30 CFR part 290 subpart
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B, and 43 CFR part 4, subpart E, of Min-
erals Management Service (MMS) or
delegated State orders or portions of
orders concerning payment (or com-
putation and payment) of royalties and
other payments due, and delivery or
taking of royalty in Kkind, under Fed-
eral oil and gas leases.

(b) This subpart does not apply to ap-
peals of orders, or portions of orders,
that

(1) Involve Indian leases or Federal
leases for minerals other than oil and
gas; or

(2) Relate to Federal oil and gas
leases but do not involve a monetary or
nonmonetary obligation.

§4.903 What definitions apply to this
subpart?

For the purposes of this subpart only:

Assessment means any fee or charge
levied or imposed by the Secretary or a
delegated State other than:

(1) The principal amount of any roy-
alty, minimum royalty, rental, bonus,
net profit share or proceed of sale;

(2) Any interest; or

(3) Any civil or criminal penalty.

Delegated State means a State to
which MMS has delegated authority to
perform royalty management functions
under an agreement or agreements
under 30 CFR part 227.

Designee means the person designated
by a lessee under 30 CFR 218.52 to make
all or part of the royalty or other pay-
ments due on a lease on the lessee’s be-
half.

IBLA means the Interior Board of
Land Appeals.

Lease means any agreement author-
izing exploration for or extraction of
any mineral, regardless of whether the
instrument is expressly denominated
as a ‘‘lease,” including any:

(1) Contract;

(2) Net profit share arrangement; or

(3) Joint venture.

Lessee means any person to whom the
United States issues a Federal oil and
gas lease, or any person to whom all or
part of the lessee’s interest or oper-
ating rights in a Federal oil and gas
lease has been assigned.

Monetary obligation means a lessee’s,
designee’s or payor’s duty to pay, or to
compute and pay, any obligation in
any order, or the Secretary’s duty to
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pay, refund, offset, or credit the
amount of any obligation that is the
subject of a decision by the MMS or a
delegated State denying a lessee’s, des-
ignee’s, or payor’s written request for
the payment, refund, offset, or credit.
To determine the amount of any mone-
tary obligation, for purposes of the de-
fault rule of decision in §4.906 and 30
U.S.C. 1724(h):

(1) If an order asserts a monetary ob-
ligation arising from one issue or type
of underpayment that covers multiple
leases or production months, the total
obligation for all leases or production
months involved constitutes a single
monetary obligation;

(2) If an order asserts monetary obli-
gations arising from different issues or
types of underpayments for one or
more leases, the obligations arising
from each separate issue, subject to
paragraph (1) of this definition, con-
stitute separate monetary obligations;
and

(3) If an order asserts a monetary ob-
ligation with a stated amount of addi-
tional royalties due, plus an order to
perform a restructured accounting
arising from the same issue or cause as
the specifically stated underpayment,
the stated amount of royalties due plus
the estimated amount due under the
restructured accounting, subject to
paragraphs (1) and (2) of this definition,
together constitutes a single monetary
obligation.

Nonmonetary obligation means any
duty of a lessee or its designee to de-
liver oil or gas in kind, or any duty of
the Secretary to take oil or gas royalty
in kind.

Notice of Order means the notice that
MMS or a delegated State issues to a
lessee that informs the lessee that
MMS or the delegated State has issued
an order to the lessee’s designee.

Obligation means:

(1) A lessee’s, designee’s or payor’s
duty to:

(i) Deliver oil or gas royalty in Kind;
or

(ii) Make a lease-related payment, in-
cluding royalty, minimum royalty,
rental, bonus, net profit share, pro-
ceeds of sale, interest, penalty, civil
penalty, or assessment; and

(2) The Secretary’s duty to:

(i) Take oil or gas royalty in kind; or
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(ii) Make a lease-related payment, re-
fund, offset, or credit, including roy-
alty, minimum royalty, rental, bonus,
net profit share, proceeds of sale, or in-
terest.

Order means any document or por-
tion of a document issued by the MMS
Director, MMS RMP, or a delegated
State, that contains mandatory or or-
dering language regarding any mone-
tary or nonmonetary obligation under
any Federal oil and gas lease or leases.

(1) Order includes but is not limited
to the following:

(i) An order to pay;

(ii) A MMS or delegated State deci-
sion to deny a lessee’s, designee’s, or
payor’s written request that asserts an
obligation due the lessee, designee or
payor.

(2) Order does not include:

(i) A non-binding request, informa-
tion, or guidance, such as:

(A) Advice or guidance on how to re-
port or pay, including valuation deter-
mination, unless it contains manda-
tory or ordering language; and

(B) A policy determination;

(ii) A subpoena;

(iii) An order to pay that MMS issues
to a refiner or other person involved in
disposition of royalty taken in kind; or

(iv) a Notice of Noncompliance or a
Notice of Civil Penalty issued under 30
U.S.C. 1719 and 30 CFR part 241, or a de-
cision of an administrative law judge
or of the IBLA following a hearing on
the record on a Notice of Noncompli-
ance or Notice of Civil Penalty.

Party means MMS, any person who
files a Notice of Appeal under 30 CFR
part 290 in effect prior to May 13, 1999
and contained in the 30 CFR, parts 200
to 699, edition revised as of July 1, 1998,
30 CFR part 290 subpart B, or 43 CFR
part 4, subpart E, and any person who
files a Notice of Joinder in an appeal
under 30 CFR part 290, subpart B.

Payor means any person responsible
for reporting and paying royalties for
Federal oil and gas leases for produc-
tion before September 1, 1996.

§4.904 When does my appeal com-
mence and end?

For purposes of the period in which
the Department must issue a final deci-
sion in your appeal under §4.906:

§4.906

(a) If you filed your Notice of Appeal
and initial Statement of Reasons with
MMS before August 13, 1996, your ap-
peal commenced on August 13, 1996;

(b) If you filed your Notice of Appeal
or initial Statement of Reasons with
MMS after August 13, 1996, under 30
CFR part 290, in effect prior to May 13,
1999 and contained in the 30 CFR, parts
200 to 699, edition, revised as of July 1,
1998, your appeal commenced on the
date MMS received your Notice of Ap-
peal, or if later, the date MMS received
your initial Statement of Reasons;

(c) If you filed your Notice of Appeal
under 30 CFR part 290, subpart B, your
appeal commenced on the date MMS
received your Notice of Appeal.

(d) Your appeal ends on the same day
of the month of the 33rd calendar
month after your appeal commenced
under paragraph (a), (b), or (c) of this
section, plus the number of days of any
applicable time extensions under §4.909
or 30 CFR 290.109. If the 33rd calendar
month after your appeal commenced
does not have the same day of the
month as the day of the month your
appeal commenced, then the initial 33-
month period ends on the last day of
the 33rd calendar month.

§4.905 What if a due date falls on a
day the Department or relevant of-
fice is not open for business?

If a due date under this subpart falls
on a day the relevant office is not open
for business (such as a weekend, Fed-
eral holiday, or shutdown), the due
date is the next day the relevant office
is open for business.

§4.906 What if the Department does
not issue a decision by the date my
appeal ends?

(a) If the IBLA or an Assistant Sec-
retary (or the Secretary or the Direc-
tor of OHA) does not issue a final deci-
sion by the date an appeal ends under
§4.904(d), then under 30 U.S.C.
1724(h)(2), the Secretary will be deemed
to have decided the appeal:

(1) In favor of the appellant for any
nonmonetary obligation at issue in the
appeal, or any monetary obligation at
issue in the appeal with a principal
amount of less than $10,000;
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(2) In favor of the Secretary for any
monetary obligation at issue in the ap-
peal with a principal amount of $10,000
or more.

(b)(1) If your appeal ends before the
MMS Director issues a decision in your
appeal, then the provisions of para-
graph (a) of this section apply to the
monetary and nonmonetary obliga-
tions in the order that you contested in
your appeal to the Director.

(2) If the MMS Director issues a deci-
sion in your appeal before your appeal
ends, and if you appealed the Director’s
decision to IBLA under 43 CFR part 4,
subpart E, then the provisions of para-
graph (a) of this section apply to the
monetary and nonmonetary obliga-
tions in the Director’s decision that
you contested in your appeal to IBLA.

(3) If the MMS Director issues a deci-
sion in your appeal, and if you did not
appeal the Director’s decision to IBLA
within the time required under 30 CFR
part 290 in effect prior to May 13, 1999
and contained in the 30 CFR, parts 200
to 699, edition revised as of July 1, 1998
(for appeals filed before May 13, 1999 or
30 CFR part 290 subpart B (for appeals
filed on or after May 13, 1999 and 43
CFR part 4, subpart E, then the MMS
Director’s decision is the final decision
of the Department and 30 U.S.C.
1724(h)(2) has no application.

(c) If the IBLA issues a decision be-
fore the date your appeal ends, that de-
cision is the final decision of the De-
partment and 30 U.S.C. 1724(h)(2) has no
application. A petition for reconsider-
ation does not extend or renew the 33-
month period.

(d) If any part of the principal
amount of any monetary obligation is
not specifically stated in an order or
MMS Director’s decision and must be
computed to comply with the order or
MMS Director’s decision, then the
principal amount referred to in para-
graph (a) of this section means the
principal amount MMS estimates you
would be required to pay as a result of
the computation required under the
order, plus any amount due stated in
the order.

43 CFR Subtitle A (10-1-11 Edition)

§4.907 What if an IBLA decision re-
quires MMS or a delegated State to
recalculate royalties or other pay-
ments?

(a) An IBLA decision modifying an
order or an MMS Director’s decision
and requiring MMS or a delegated
State to recalculate royalties or other
payments is a final decision in the ad-
ministrative proceeding for purposes of
30 U.S.C. 1724(h).

(b) MMS or the delegated State must
provide to IBLA and all parties any re-
calculation IBLA requires under para-
graph (a) of this section within 60 days
of receiving IBLA’s decision.

(c) There is no further appeal within
the Department from MMS’s or the
State’s recalculation under paragraph
(b) of this section.

(d) The IBLA decision issued under
paragraph (a) of this section together
with recalculation under paragraph (b)
of this section are the final action of
the Department that is judicially re-
viewable under 5 U.S.C. 704.

§4.908 What is the administrative
record for my appeal if it is deemed
decided?

If your appeal is deemed decided
under §4.906, the record for your appeal
consists of:

(a) The record established in an ap-
peal before the MMS Director;

(b) Any additional correspondence or
submissions to the MMS Director;

(c) The MMS Director’s decision in
an appeal;

(d) Any pleadings or submissions to
the IBLA; and

(e) Any IBLA orders and decisions.

§4.909 How do I request an extension
of time?

(a) If you are a party to an appeal
subject to this subpart before the
IBLA, and you need additional time
after an appeal commences for any pur-
pose, you may obtain an extension of
time under this section.

(b) You must submit a written re-
quest for an extension of time before
the required filing date.

(1) You must submit your request to
the IBLA at Interior Board of Land Ap-
peals, 801 North Quincy Street, Arling-
ton, Virginia 22203, using the U.S. Post-
al Service, a private delivery or courier
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service, hand delivery or telefax to
(703) 235-8349;

(2) If you file a document by telefax,
you must send an additional copy of
your document to the IBLA using the
U.S. Postal Service, a private delivery
or courier service or hand delivery so
that it is received within 5 business
days of your telefax transmission.

(c) If you are an appellant, in addi-
tion to meeting the requirements of
paragraph (b) of this section, you must
agree in writing in your request to ex-
tend the period in which the Depart-
ment must issue a final decision in
your appeal under §4.906 by the amount
of time for which you are requesting an
extension.

(d) If you are any other party, the
IBLA may require you to submit a
written agreement signed by the appel-
lant to extend the period in which the
Department must issue a final decision
in the appeal under §4.906 by the
amount of time for which you are re-
questing an extension.

(e) The IBLA has the discretion to
decline any request for an extension of
time.

(f) You must serve your request on
all parties to the appeal.

[64 FR 26259, May 13, 1999, as amended at 67
FR 4368, Jan. 30, 2002]

Subpart K [Reserved]

Subpart L—Special Rules Applica-
ble to Surface Coal Mining
Hearings and Appeals

AUTHORITY: 30 U.S.C. 1256, 1260, 1261, 1264,
1268, 1271, 1272, 1275, 1293; 5 U.S.C. 301.

SOURCE: 43 FR 34386, Aug. 3, 1978, unless
otherwise noted.

GENERAL PROVISIONS

§4.1100 Definitions.

As used in the regulations in this
subpart, the term—

(a) Act means the Surface Mining
Control and Reclamation Act of 1977, 91
Stat. 445 et seq., 30 U.S.C. 1201 et seq..

(b) Administrative law judge means an
administrative law judge in the Hear-
ings Division of the Office of Hearings
and Appeals appointed under 5 U.S.C.
3105 (1970).

§4.1101

(c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals.

(d) OHA means the Office of Hearings
and Appeals, Department of the Inte-
rior.

(e) OSM and OSMRE mean the Office
of Surface Mining Reclamation and En-
forcement, Department of the Interior.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 59 FR 1488, Jan. 11, 1994;
67 FR 61509, Oct. 1, 2002]

§4.1101 Jurisdiction of the Board.

(a) The jurisdiction of the Board, as
set forth in §4.1(b)(3), and subject to
§§4.21(d) and 4.5, includes the authority
to exercise the final decisionmaking
power of the Secretary under the act
pertaining to—

(1) Applications for review of deci-
sions by OSM regarding determinations
concerning permits for surface coal
mining operations pursuant to section
514 of the act;

(2) Petitions for review of proposed
assessments of civil penalties issued by
OSM pursuant to section 518 of the act;

(3) Applications for review of notices
of violation and orders of cessation or
modifications, vacations, or termi-
nations thereof, issued pursuant to sec-
tion 521(a)(2) or section 521(a)(3) of the
act;

(4) Proceedings for suspension or rev-
ocation of permits pursuant to section
521(a)(4) of the act;

(5) Applications for review of alleged
discriminatory acts filed pursuant to
section 703 of the act;

(6) Applications for temporary relief;

(7) Petitions for award of costs and
expenses under section 525(e) of the act;

(8) Preliminary findings concerning a
demonstrated pattern of willful viola-
tions under section 510(c) of the act;

(9) Suspension or rescission of im-
providently-issued permits;

(10) Challenges to ownership or con-
trol listings or findings;

(11) Determinations under 30 CFR
part 761;

(12) Appeals from orders or decisions
of administrative law judges; and

(13) All other appeals and review pro-
cedures under the act which are per-
mitted by these regulations.
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(b) In performing its functions under
paragraph (a) of this section, the Board
is authorized to—

(1) Order hearings; and

(2) Issue orders to secure the just and
prompt determination of all pro-
ceedings.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61509, Oct. 1, 2002]

§4.1102 Construction.

These rules shall be construed to
achieve the just, timely, and inexpen-
sive determination of all proceedings
consistent with adequate consideration
of the issues involved.

§4.1103 Eligibility to practice.

(a) An administrative law judge or
the Board may determine the eligi-
bility of persons to practice before
OHA in any proceeding under the act
pursuant to 43 CFR part 1.

(b) If an administrative law judge or
the Board determines that any person
is not qualified to practice before OHA,
the administrative law judge or the
Board shall disqualify the person and
report the disqualification to the Di-
rector of OHA.

(c) Upon receipt of a report under
paragraph (b) of this section, the Direc-
tor of OHA may request the Solicitor
to initiate a disciplinary proceeding
under 43 CFR 1.6.

§4.1104 General rules relating to pro-
cedure and practice.

Proceedings in OHA under the act are
subject to the general rules relating to
procedures and practice in subpart B of
this part.

§4.1105

(a) All persons indicated in the act as
parties to administrative review pro-
ceedings under the act shall be consid-
ered statutory parties. Such statutory
parties include—

(1) In a civil penalty proceeding
under §4.1150, OSM, as represented by
the Office of the Solicitor, Department
of the Interior, and any person against
whom a proposed assessment is made
who files a petition;

(2) In a review proceeding under
§§4.1160 through 4.1171, 4.1180 through
4.1187, 4.1300 through 4.1309, 4.1350
through 4.1356, 4.1360 through 4.1369,

Parties.

43 CFR Subtitle A (10-1-11 Edition)

4.1370 through 4.1377, 4.1380 through
4.1387 or 4.1390 through 4.1394 of this
part, OSM, as represented by the Office
of the Solicitor, Department of the In-
terior, and—

(i) If an applicant, operator, or per-
mittee files an application or request
for review, the applicant, operator, or
permittee; and

(ii) If any other person having an in-
terest which is or may be adversely af-
fected files an application or request
for review, the applicant, operator, or
permittee and the person filing such
application or request;

(3) In a proceeding to suspend or re-
voke a permit under §4.1190 et seq.
OSM, as represented by the Office of
the Solicitor, Department of the Inte-
rior, and the permittee who is ordered
to show cause why the permit should
not be suspended or revoked; and

(4) In a discriminatory discharge pro-
ceeding under §4.1200 et seq. OSM, as
represented by the Office of the Solic-
itor, Department of the Interior, any
employee or any authorized representa-
tive of employees who files an applica-
tion for review, and the alleged dis-
criminating party, except where the
applicant files a request for the sched-
uling of a hearing under §4.1201(c) only
such applicant and the alleged dis-
criminating party.

(5) In an appeal to the Board in ac-
cordance with 43 CFR 4.1280 through
4.1286 from a determination of the Di-
rector of OSM or his or her designee
under 30 CFR 842.15(d) or a determina-
tion of an authorized representative
under 30 CFR 843.12(i), the permittee of
the operation that is the subject of the
determination and any person whose
interests may be adversely affected by
the outcome on appeal and who partici-
pated before OSM. A person who wishes
his or her identity kept confidential
under 30 CFR 842.12(b) is responsible for
maintaining that confidentiality when
serving documents in accordance with
§4.1109.

(b) Any other person claiming a right
to participate as a party may seek
leave to intervene in a proceeding by
filing a petition to do so pursuant to
§4.1110.

(c) If any person has a right to par-
ticipate as a full party in a proceeding
under the act and fails to exercise that
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right by participating in each stage of
the proceeding, that person may be-
come a participant with the rights of a
party by order of an administrative law
judge or the Board.

[43 FR 34386, Aug. 3, 1978, as amended at 56
FR 2142, Jan. 22, 1991; 59 FR 1488, Jan. 11,
1994; 59 FR 54362, Oct. 28, 1994]

§4.1106 Hearing sites.

Unless the act requires otherwise,
hearings shall be held in a location es-
tablished by the administrative law
judge; however, the administrative law
judge shall give due regard to the con-
venience of the parties or their rep-
resentatives and witnesses.

§4.1107 Filing of documents.

(a) Any initial pleadings in a pro-
ceeding to be conducted or being con-
ducted by an administrative law judge
under these rules shall be filed, by
hand or by mail, with the Hearings Di-
vision, Office of Hearings and Appeals,
Department of the Interior, 801 North
Quincy Street, Arlington, Va. 22203.

(b) Where a proceeding has been as-
signed to an administrative law judge,
the parties will be notified by the Chief
Administrative Law Judge of the name
and address of the administrative law
judge assigned to the case and there-
after all further documents shall be
filed with the Administrative Law
Judge, Office of Hearings and Appeals,
at the address designated in the notice.

(c) Any notice of appeal, petition for
review or other documents in a pro-
ceeding to be conducted or being con-
ducted by the Board shall be filed, by
hand or by mail, with the Board of
Land Appeals, Office of Hearings and
Appeals, 801 North Quincy Street, Ar-
lington, Va. 22203.

(d) Any person filing initial pleadings
with the Hearings Division or a notice
of appeal with the Board shall furnish
an original and one copy. Any person
filing other documents with OHA shall
furnish only an original.

(e) Any person who has initiated a
proceeding under these rules before the
Hearings Division or filed a notice of
appeal with the Board shall file proof
of service with the same in the form of
a return receipt where service is by
registered or certified mail, or an ac-
knowledgement by the party served or

§4.1108

a verified return where service is made
personally. A certificate of service
shall accompany all other documents
filed by a party in any proceeding.

(f) The effective filing date for docu-
ments initiating proceedings before the
Hearings Division, OHA, Arlington,
VA, shall be the date of receipt in that
office, if filed by hand, or the date such
document is postmarked, if filed by
mail.

(g) The effective filing date for a no-
tice of appeal or a petition for discre-
tionary review filed with the Board
shall be the date of mailing or the date
of personal delivery, except the effec-
tive filing date for a notice of appeal
from a decision in an expedited review
of a cessation order proceeding or from
a decision in a suspension or revoca-
tion proceeding shall be the date of re-
ceipt of the document by the Board.
The burden of establishing the date of
mailing shall be on the person filing
the document.

(h) The effective filing date for all
other documents filed with an adminis-
trative law judge or with the Board
shall be the date of mailing or personal
delivery. The burden of establishing
the date of mailing shall be on the per-
son filing the document.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 46 FR 6942, Jan. 22,
1981; 49 FR 7565, Mar. 1, 1984; 67 FR 4368, Jan.
30, 2002]

§4.1108 Form of documents.

(a) Any document filed with OHA in
any proceeding brought under the act
shall be captioned with—

(1) The names of the parties;

(2) The name of the mine to which
the document relates; and

(3) If review is being sought under
section 525 of the act, identification by
number of any notice or order sought
to be reviewed.

(b) After a docket number has been
assigned to the proceeding by OHA, the
caption shall contain such docket num-
ber.

(c) The caption may include other in-
formation appropriate for identifica-
tion of the proceeding, including the
permit number or OSM identification
number.
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(d) Each document shall contain a
title that identifies the contents of the
document following the caption.

(e) The original of any document
filed with OHA shall be signed by the
person submitting the document or by
that person’s attorney.

(f) The address and telephone number
of the person filing the document or
that person’s attorney shall appear be-
neath the signature.

(g) Documents filed under this sub-
part must conform to the requirements
of §4.401(d).

[43 FR 34386, Aug. 3, 1978, as amended at 75
FR 64669, Oct. 20, 2010]

§4.1109 Service.

(a)(1) Any party initiating a pro-
ceeding in OHA under the Act shall, on
the date of filing, simultaneously serve
copies of the initiating documents on
the officer in the Office of the Solic-
itor, U.S. Department of the Interior,
representing OSMRE in the state in
which the mining operation at issue is
located, and on any other statutory
parties specified under §4.1105 of this
part.

(2) The jurisdictions, addresses, and
telephone numbers of the applicable of-
ficers of the Office of the Solicitor to
be served under paragraph (a)(1) of this
section are:

(i) For mining operations in Ala-
bama, Arkansas, Georgia, Illinois, Indi-
ana, Iowa, Kansas, Kentucky, Lou-
isiana, Mississippi, Missouri, North
Carolina, Oklahoma, Tennessee, Texas,
and Virginia: Field Solicitor, U.S. De-
partment of the Interior, 800 S. Gay
Street, Suite 800, Knoxville, Tennessee
37929; Telephone: (865) 545-4294; FAX:
(865) 545-4314.

(ii) For mining operations in Mary-
land, Massachusetts, Michigan, Ohio,
Pennsylvania, Rhode Island, and West
Virginia: Field Solicitor, U.S. Depart-
ment of the Interior, Three Parkway
Center, Suite 385, Pittsburgh, Pennsyl-
vania 15220; Telephone: (412) 937-4000;
FAX: (412) 937-4003.

(iii) For mining operations in Alaska,
Colorado, Idaho, Montana, North Da-
kota, Oregon, South Dakota, Utah,
Washington, and Wyoming, including
mining operations located on Indian
lands within those states: Regional So-
licitor, Rocky Mountain Region, U.S.
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Department of the Interior, 755 Parfet
Street, Suite 1561, Lakewood, CO 80215;
Telephone: (303) 231-5353; FAX: (303)
231-5363 or 231-5360.

(iv) For mining operations in Ari-
zona, California, and New Mexico, in-
cluding mining operations located on
Indian lands within those states except
for the challenge of permitting deci-
sions affecting mining operations lo-
cated on Indian lands in those states:
Regional Solicitor, Southwest Region,
U.S. Department of the Interior, 505
Marquette Avenue, NW., Suite 1800, Al-
buquerque, NM 87102; Telephone: (505)
248-5600; FAX: (505) 248-5623.

(v) For the challenge of permitting
decisions affecting mining operations
located on Indian lands within Arizona,
California, and New Mexico: Regional
Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, 755
Parfet Street, Suite 151, Lakewood, CO
80215; Telephone: (303) 231-5353; FAX:
(303) 231-56363 or 231-5360.

(3) Any party or other person who
subsequently files any other document
with OHA in the proceeding shall si-
multaneously serve copies of that doc-
ument on all other parties and persons
participating in the proceeding.

(b) Copies of documents by which any
proceeding is initiated shall be served
on all statutory parties personally or
by registered or certified mail, return
receipt requested. All subsequent docu-
ments shall be served personally or by
first class mail.

(c) Service of copies of all documents
is complete at the time of personal
service or, if service is made by mail,
upon receipt.

(d) Whenever an attorney has entered
an appearance for a party in a pro-
ceeding before an administrative law
judge or the Board, service thereafter
shall be made upon the attorney.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 52 FR 39526, Oct. 22,
1987; 56 FR 2142, Jan. 22, 1991; 56 FR 5061, Feb.
7, 1991; 59 FR 1488, Jan. 11, 1994; 59 FR 42774,
Aug. 19, 1994; 60 FR 58243, Nov. 27, 1995; 61 FR
40348, Aug. 2, 1996; 67 FR 61510, Oct. 1, 2002; 75
FR 64669, Oct. 20, 2010]
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§4.1110 Intervention.

(a) Any person, including a State, or
OSM may petition for leave to inter-
vene at any stage of a proceeding in
OHA under the act.

(b) A petitioner for leave to intervene
shall incorporate in the petition a
statement setting forth the interest of
the petitioner and, where required, a
showing of why his interest is or may
be adversely affected.

(c) The administrative law judge or
the Board shall grant intervention
where the petitioner—

(1) Had a statutory right to initiate
the proceeding in which he wishes to
intervene; or

(2) Has an interest which is or may be
adversely affected by the outcome of
the proceeding.

(d) If neither paragraph (c)(1) nor
(c)(2) of this section apply, the admin-
istrative law judge or the Board shall
consider the following in determining
whether intervention is appropriate—

(1) The nature of the issues;

(2) The adequacy of representation of
petitioner’s interest which is provided
by the existing parties to the pro-
ceeding;

(3) The ability of the petitioner to
present relevant evidence and argu-
ment; and

(4) The effect of intervention on the
agency’s implementation of its statu-
tory mandate.

(e) Any person, including a State, or
OSM granted leave to intervene in a
proceeding may participate in such
proceeding as a full party or, if desired,
in a capacity less than that of a full
party. If an intervenor wishes to par-
ticipate in a limited capacity, the ex-
tent and the terms of the participation
shall be in the discretion of the admin-
istrative law judge or the Board.

§4.1111 Voluntary dismissal.

Any party who initiated a proceeding
before OHA may seek to withdraw by
moving to dismiss at any stage of a
proceeding and the administrative law
judge or the Board may grant such a
motion.

§4.1112 Motions.

(a) Except for oral motions made in
proceedings on the record, or where the

§4.1114

administrative law judge otherwise di-
rects, each motion shall—

(1) Be in writing; and

(2) Contain a concise statement of
supporting grounds.

(b) Unless the administrative law
judge or the Board orders otherwise,
any party to a proceeding in which a
motion is filed under paragraph (a) of
this section shall have 15 days from
service of the motion to file a state-
ment in response.

(c) Failure to make a timely motion
or to file a statement in response may
be construed as a waiver of objection.

(d) An administrative law judge or
the Board shall rule on all motions as
expeditiously as possible.

§4.1113 Consolidation of proceedings.

When proceedings involving a com-
mon question of law or fact are pending
before an administrative law judge or
the Board, such proceedings are subject
to consolidation pursuant to a motion
by a party or at the initiative of an ad-
ministrative law judge or the Board.

§4.1114 Advancement of proceedings.

(a) Except in expedited review pro-
ceedings under §4.1180, or in temporary
relief proceedings under §4.1266, at any
time after commencement of a pro-
ceeding, any party may move to ad-
vance the scheduling of a proceeding.

(b) Except as otherwise directed by
the administrative law judge or the
Board, any party filing a motion under
this section shall—

(1) Make the motion in writing;

(2) Describe the exigent cir-
cumstances justifying advancement;

(3) Describe the irreparable harm
that would result if the motion is not
granted; and

(4) Incorporate in the motion affida-
vits to support any representations of
fact.

(c) Service of a motion under this
section shall be accomplished by per-
sonal delivery or by telephonic or tele-
graphic communication followed by
mail. Service is complete upon mail-
ing.

(d) Unless otherwise directed by the
administrative law judge or the Board,
all parties to the proceeding in which
the motion is filed shall have 10 days
from the date of service of the motion
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to file a statement in response to the
motion.

(e) Following the timely receipt by
the administrative law judge of state-
ments in response to the motion, the
administrative law judge may schedule
a hearing regarding the motion. If the
motion is granted, the administrative
law judge may advance pleading sched-
ules, prehearing conferences, and the
hearing, as deemed appropriate: Pro-
vided, A hearing on the merits shall not
be scheduled with less than 5 working
days notice to the parties, unless all
parties consent to an earlier hearing.

(f) If the motion is granted, the
Board may, if it deems such action to
be appropriate, advance the appeal on
its calendar and order such other ad-
vancement as may be appropriate, in-
cluding an abbreviated schedule for
briefing or oral argument.

§4.1115 Waiver of right to hearing.

Any person entitled to a hearing be-
fore an administrative law judge under
the act may waive such right in writ-
ing. Where parties are directed by any
rule in these regulations to file a re-
sponsive pleading on or before a speci-
fied time, any party who fails to file
such responsive pleading by the time
specified, may be deemed to have
waived his right to a hearing. Unless
all parties to a proceeding who are en-
titled to a hearing waive, or are
deemed to have waived such right, a
hearing will be held.

§4.1116 Status of notices of violation
and orders of cessation pending re-
view by the Office of Hearings and
Appeals.

Except where temporary relief is
granted pursuant to section 525(c) or
section 526(c) of the act, notices of vio-
lation and orders of cessation issued
under the act shall remain in effect
during the pendency of review before
an administrative law judge or the
Board.

§4.1117

A party may file a motion for recon-
sideration of any decision of the Board
under this subpart within 60 days after
the date of the decision. The provisions

Reconsideration.
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of §4.403 apply to a motion filed under
this paragraph.

[75 FR 64669, Oct. 20, 2010]
EVIDENTIARY HEARINGS

§4.1120 Presiding officers.

An administrative law judge in the
Office of Hearings and Appeals shall
preside over any hearing required by
the act to be conducted pursuant to 5
U.S.C. 554 (1970).

§4.1121 Powers of administrative law
judges.

(a) Under the regulations of this part,
an administrative law judge may—

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;

(3) Issue appropriate orders relating
to discovery;

(4) Rule on procedural requests or
similar matters;

(5) Hold conferences for settlement or
simplification of the issues;

(6) Regulate the course of the hear-
ing;

(7) Rule on offers of proof and receive
relevant evidence;

(8) Take other actions authorized by
this part, by 5 U.S.C. 556 (1970), or by
the act; and

(9) Make or recommend decisions in
accordance with 5 U.S.C. 557 (1970).

(b) An administrative law judge may
order a prehearing conference—

(1) To simplify and clarify issues;

(2) To receive stipulations and admis-
sions;

(83) To explore the possibility of
agreement disposing of any or all of
the issues in dispute; and

(4) For such other purposes as may be
appropriate.

(c) Except as otherwise provided in
these regulations, the jurisdiction of
an administrative law judge shall ter-
minate upon—

(1) The filing of a notice of appeal
from an initial decision or other order
dispositive of the proceeding;

(2) The issuance of an order of the
Board granting a petition for review; or

(3) The expiration of the time period
within which a petition for review or
an appeal to the Board may be filed.
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§4.1122 Conduct of administrative law
judges.

Administrative law judges shall ad-

here to the ‘“‘Code of Judicial Conduct.”

§4.1123

(a) An administrative law judge shall
give notice to the parties of the time,
place and nature of any hearing.

(b) Except for expedited review pro-
ceedings and temporary relief pro-
ceedings where time is of the essence,
notice given under this section shall be
in writing.

(¢) In an expedited proceeding when
there is only opportunity to give oral
notice, the administrative law judge
shall enter that fact contempora-
neously on the record by a signed and
dated memorandum describing the no-
tice given.

Notice of hearing.

§4.1124 Certification of interlocutory
ruling.

Upon motion or upon the initiative of
an administrative law judge, the judge
may certify to the Board a ruling
which does not finally dispose of the
case if the ruling presents a controlling
question of law and an immediate ap-
peal would materially advance ulti-
mate disposition by the judge.

§4.1125 Summary decision.

(a) At any time after a proceeding
has begun, a party may move for sum-
mary decision of the whole or part of a
case.

(b) The moving party under this sec-
tion shall verify any allegations of fact
with supporting affidavits, unless the
moving party is relying upon deposi-
tions, answers to interrogatories, ad-
missions, or documents produced upon
request to verify such allegations.

(¢) An administrative law judge may
grant a motion under this section if
the record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows
that—

(1) There is no disputed issue as to
any material fact; and

(2) The moving party is entitled to
summary decision as a matter of law.

(d) If a motion for summary decision
is not granted for the entire case or for
all the relief requested and an evi-
dentiary hearing is necessary, the ad-

§4.1130

ministrative law judge shall, if prac-
ticable, and upon examination of all
relevant documents and evidence be-
fore him, ascertain what material facts
are actually and in good faith con-
troverted. He shall thereupon, issue an
order specifying the facts that appear
without substantial controversy and
direct such further proceedings as
deemed appropriate.

§4.1126 Proposed findings of fact and
conclusions of law.

The administrative law judge shall
allow the parties to a proceeding an op-
portunity to submit proposed findings
of fact and conclusions of law together
with a supporting brief at a time des-
ignated by the administrative law
judge.

§4.1127 Initial orders and decisions.

An initial order or decision disposing
of a case shall incorporate—

(a) Findings of fact and conclusions
of law and the basis and reasons there-
fore on all the material issues of fact,
law, and discretion presented on the
record; and

(b) An order granting or denying re-
lief.

§4.1128 Effect of initial order or deci-
sion.

An initial order or decision shall be-
come final if that order or decision is
not timely appealed to the Board under
§4.1270 or §4.1271.

§4.1129 Certification of record.

Except in expedited review pro-
ceedings under §4.1180, within 5 days
after an initial decision has been ren-
dered, the administrative law judge
shall certify the official record of the
proceedings, including all exhibits, and
transmit the official record for filing in
the Hearings Division, Office of Hear-
ings and Appeals, Arlington, Va.

DISCOVERY

§4.1130 Discovery methods.

Parties may obtain discovery by one
or more of the following methods—

(a) Depositions upon oral examina-
tion or upon written interrogatories;

(b) Written interrogatories;
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(¢c) Production of documents or
things or permission to enter upon land
or other property, for inspection and
other purposes; and

(d) Requests for admission.

§4.1131 Time for discovery.

Following the initiation of a pro-
ceeding, the parties may initiate dis-
covery at any time as long as it does
not interfere with the conduct of the
hearing.

§4.1132 Scope of discovery.

(a) Unless otherwise limited by order
of the administrative law judge in ac-
cordance with these rules, the parties
may obtain discovery regarding any
matter, not privileged, which is rel-
evant to the subject matter involved in
the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.

(b) It is not ground for objection that
information sought will not be admis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(c) A party may obtain discovery of
documents and tangible things other-
wise discoverable under paragraph (a)
of this section and prepared in antici-
pation of or for the hearing by or for
another party’s representative (includ-
ing his attorney, consultant, surety,
indemnitor, insurer, or agent) only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of his case
and that he is unable without undue
hardship to obtain the substantial
equivalent of the materials by other
means. In ordering discovery of such
materials when the required showing
has been made, the administrative law
judge shall protect against disclosure
of the mental impressions, conclusions,
opinions, or legal theories of an attor-
ney or other representative of a party
concerning the proceeding.

(d) Upon motion by a party or the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to protect a
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party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense, including one or more
of the following—

(1) The discovery not be had;

(2) The discovery may be had only on
specified terms and conditions, includ-
ing a designation of the time or place;

(3) The discovery may be had only by
a method of discovery other than that
selected by the party seeking dis-
covery;

(4) Certain matters not relevant may
not be inquired into, or that the scope
of discovery be limited to certain mat-
ters;

(5) Discovery be conducted with no
one present except persons designated
by the administrative law judge; or

(6) A trade secret or other confiden-
tial research, development or commer-
cial information may not be disclosed
or be disclosed only in a designated
way.

§4.1133 Sequence and timing of dis-
covery.

Unless the administrative law judge
upon motion, for the convenience of
parties and witnesses and in the inter-
ests of justice, orders otherwise, meth-
ods of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to
delay any other party’s discovery.

§4.1134 Supplementation of resp