Office of the Secretary, Interior

§ 24.1

may be, in accordance with the procedure set forth in part 4 of this title.
[35 FR 10009, June 18, 1970, as amended at 36
FR 7206, Apr. 15, 1971; 38 FR 10009, Apr. 23,
1973]

§ 23.13 Consultation.
Whenever the lands included in a permit, lease, or contract are under the
jurisdiction of an agency other than
the Department of the Interior or
under the jurisdiction of a bureau of
the Department of the Interior other
than the Bureau of Land Management,
the mining supervisor or the district
manager, as appropriate, shall consult
the authorized officer of such agency
before taking any final action under
§§ 23.7, 23.8, 23.10 (c) and (d) (2) and (3),
and 23.11(c).
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§ 24.1 Introduction.
(a) In 1970, the Secretary of the Interior developed a policy statement on
intergovernmental cooperation in the
preservation, use and management of
fish and wildlife resources. The purpose
of the policy (36 FR 21034, Nov. 3, 1971)
was to strengthen and support the missions of the several States and the Department of the Interior respecting fish
and wildlife. Since development of the
policy, a number of Congressional enactments and court decisions have addressed State and Federal responsibilities for fish and wildlife with the general effect of expanding Federal jurisdiction over certain species and uses of
fish and wildlife traditionally managed
by the States. In some cases, this expansion of jurisdiction has established

overlapping authorities, clouded agency jurisdictions and, due to differing
agency interpretations and accountabilities, has contributed to confusion
and delays in the implementation of
management programs. Nevertheless,
Federal authority exists for specified
purposes while State authority regarding fish and resident wildlife remains
the comprehensive backdrop applicable
in the absence of specific, overriding
Federal law.
(b) The Secretary of the Interior reaffirms that fish and wildlife must be
maintained for their ecological, cultural, educational, historical, aesthetic, scientific, recreational, economic, and social values to the people
of the United States, and that these resources are held in public trust by the
Federal and State governments for the
benefit of present and future generations of Americans. Because fish and
wildlife are fundamentally dependent
upon habitats on private and public
lands managed or subject to administration by many Federal and State
agencies, and because provisions for
the protection, maintenance and enhancement of fish and wildlife and the
regulation for their use are established
in many laws and regulations involving
a multitude of Federal and State administrative structures, the effective
stewardship of fish and wildlife requires the cooperation of the several
States and the Federal Government.
(c) It is the intent of the Secretary to
strengthen and support, to the maximum legal extent possible, the missions of the States 1 and the Department of the Interior to conserve and
manage effectively the nation’s fish
and wildlife. It is, therefore, important
that a Department of the Interior Fish
and Wildlife Policy be implemented to
coordinate and facilitate the efforts of
1‘‘States’’ refers to all of the several
States, the District of Columbia, the Commonwealth of Puerto Rico, American Samoa,
the Virgin Islands, Guam, the Trust Territory of the Pacific Islands, the Commonwealth of Northern Mariana Islands and
other territorial possessions, and the constituent units of government upon which
these entities may have conferred authorities related to fish and wildlife matters.
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§ 24.2

43 CFR Subtitle A (10–1–11 Edition)

Federal and State agencies in the attainment of this objective.
§ 24.2 Purpose.
(a) The purpose of the Department of
the Interior Fish and Wildlife Policy is
to clarify and support the broad authorities and responsibilities of Federal 2 and State agencies responsible for
the management of the nation’s fish
and wildlife and to identify and promote cooperative agency management
relationships which advance scientifically-based resource management programs. This policy is intended to reaffirm the basic role of the States in fish
and resident wildlife management, especially where States have primary authority and responsibility, and to foster improved conservation of fish and
wildlife.
(b) In developing and implementing
this policy, this Department will be
furthering the manifest Congressional
policy of Federal-State cooperation
that pervades statutory enactments in
the area of fish and wildlife conservation. Moreover, in recognition of the
scope of its activities in managing hundreds of millions of acres of land within
the several States, the Department of
the Interior will continue to seek new
opportunities to foster a ‘‘good neighbor’’ policy with the States.
§ 24.3 General
jurisdictional
principles.
(a) In general the States possess
broad trustee and police powers over
fish and wildlife within their borders,
including fish and wildlife found on
Federal lands within a State. Under
the Property Clause of the Constitution, Congress is given the power to
‘‘make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United
States.’’ In the exercise of power under
the Property Clause, Congress may
choose to preempt State management
of fish and wildlife on Federal lands
and, in circumstances where the exercise of power under the Commerce
2 Hereinafter, the Bureau of Reclamation,
Bureau of Land Management, Fish and Wildlife Service, and National Park Service will
be referred to collectively as ‘‘Federal agencies.’’

Clause is available, Congress may
choose to establish restrictions on the
taking of fish and wildlife whether or
not the activity occurs on Federal
lands, as well as to establish restrictions on possessing, transporting, importing, or exporting fish and wildlife.
Finally, a third source of Federal constitutional authority for the management of fish and wildlife is the treaty
making power. This authority was first
recognized in the negotiation of a migratory bird treaty with Great Britain
on behalf of Canada in 1916.
(b) The exercise of Congressional
power through the enactment of Federal fish and wildlife conservation statutes has generally been associated with
the establishment of regulations more
restrictive than those of State law. The
power of Congress respecting the taking of fish and wildlife has been exercised as a restrictive regulatory power,
except in those situations where the
taking of these resources is necessary
to protect Federal property. With these
exceptions, and despite the existence of
constitutional power respecting fish
and wildlife on Federally owned lands,
Congress has, in fact, reaffirmed the
basic responsibility and authority of
the States to manage fish and resident
wildlife on Federal lands.
(c) Congress has charged the Secretary of the Interior with responsibilities for the management of certain
fish and wildlife resources, e.g., endangered and threatened species, migratory birds, certain marine mammals,
and certain aspects of the management
of some anadromous fish. However,
even in these specific instances, with
the limited exception of marine mammals, State jurisdiction remains concurrent with Federal authority.
§ 24.4 Resource management and public activities on Federal lands.
(a) The four major systems of Federal
lands administered by the Department
of the Interior are lands administered
by the Bureau of Reclamation, Bureau
of Land Management, units of the National Wildlife Refuge System and national fish hatcheries, and units of the
National Park System.
(b) The Bureau of Reclamation withdraws public lands and acquires non-
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