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§426.22 Public participation.

(a) Notification of contract actions. Ex-
cept for proposed contracts having a
duration of 1 year or less for the sale of
surplus water or interim irrigation
water, Reclamation will:

(1) Provide notice of proposed irriga-
tion or amendatory irrigation contract
actions 60-calendar days prior to con-
tract execution by publishing an-
nouncements in general circulation
newspapers in the affected area;

(2) Issue announcements in the form
of news releases, legal notices, official
letters, memoranda, or other forms of
written material; and

(3) Directly notify individuals and en-
tities who made a timely written re-
quest for such notice to the appro-
priate Reclamation regional or local
office.

(b) Notification of modification of a pro-
posed contract. In the event that modi-
fications are made to a proposed con-
tract the regional director must:

(1) Provide copies of revised proposed
contracts to all parties who requested
copies of the proposed contract in re-
sponse to the initial notice; and

(2) Determine whether or not to re-
publish the notice or to extend the
comment period. The regional director
must consider, among other factors:

(i) The significance of the impact(s)
of the modification to possible affected
parties; and

(ii) The interest expressed by the
public over the course of contract ne-
gotiations.

(c) Information that Reclamation will
include in published announcements.
Each published announcement will in-
clude, as appropriate:

(1) A brief description of the proposed
contract terms and conditions being
negotiated;

(2) Date, time, and place of meetings,
workshops, or hearings;

(3) The address and telephone number
to which inquiries and comments may
be addressed to Reclamation; and

(4) The period of time during which
Reclamation will accept comments.

(d) Public availability of proposed con-
tracts. Anyone can get copies of a pro-
posed contract from the appropriate re-
gional director or his or her designated
public contact when the proposed con-
tracts become available for review and
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comment, as specified in the published
announcement.

(e) Opportunities for public participa-
tion. (1) Reclamation can provide, as
appropriate: meetings, workshops, or
hearings to provide local information.
Advance notice of meetings, work-
shops, or hearings will be provided to
those parties who make timely written
request for such notice. Request for no-
tice of meetings, workshops, or hear-
ings should be sent to the appropriate
Reclamation regional or local office.

(2) Reclamation or the district can
invite the public to observe any con-
tract proceedings.

(3) All public participation proce-
dures will be coordinated with those in-
volved with National Environmental
Policy Act compliance, if Reclamation
determines that the contract action
may or will have ‘‘significant’’ environ-
mental effects.

(f) Individuals authorized to negotiate
the terms of contract proposals. Only per-
sons authorized to act on behalf of the
district may negotiate the terms and
conditions of a specific contract pro-
posal.

(g) Agency use of comments submitted
during the period provided for comment or
made at hearings. (1) Reclamation will
review and summarize for use by the
contract approving authority, testi-
mony presented at any public hearing
or any written comments submitted to
the appropriate Reclamation officials
at locations and within the comment
period, as specified in the advance pub-
lished announcement.

(2) Reclamation will make available
to the public all written correspond-
ence regarding proposed contracts
under the terms and procedures of the
Freedom of Information Act (b U.S.C.
552), as amended.

§426.23 Recovery of operation and
maintenance (O&M) costs.

(a) General. All new, amended, and re-
newed contracts shall provide for pay-
ment of O&M costs as specified in this
section.

(b) Amount of O&M costs a district
must pay if it executes a new or renewed
contract. If a district executes a new or
renewed contract after October 12, 1982,
then that district must pay all of the
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O&M costs that Reclamation allocates
to irrigation.

(c) Amount of O&M costs a district must
pay if it amends its contract to conform to
the discretionary provisions. If a district
has a contract executed prior to Octo-
ber 12, 1982, and the district amends the
contract after October 12, 1982, as pro-
vided for in §426.3(a)(2) to conform to
the discretionary provisions, then the
following applies:

(1) The district must pay all of the
O&M costs that Reclamation allocates
to irrigation;

(2) If in the year the amendment is
executed, the district’s contract rate
was more than the O&M costs allocated
to the district in that year then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate and
annually paid to the United States.
This would be in addition to any ad-
justed O&M cost that results from
paragraph (c)(1) of this section. The
positive difference would be factored
into the contract rate for the remain-
der of the term of the contract; and

(3) The district will not be required
to pay an increased amount toward the
construction costs of a project as a
condition of the district’s agreeing to a
contract amendment pursuant to para-
graph (c¢) of this section.

(d) Amount of O&M cost a district must
pay if it amends its contract to provide
supplemental or additional benefits. If a
district amends its contract after Octo-
ber 12, 1982, to provide supplemental or
additional benefits, as provided for in
§426.3(a)(3), then the following must be
complied with:

(1) The district must pay all of the
O&M costs that Reclamation allocates
to irrigation;

(2) If in the year the amendment is
executed, the district’s contract rate
was more than the O&M costs allocated
to the district in that year then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate and
annually paid to the United States.
This would be in addition to any ad-
justed O&M cost that results from
paragraph (d)(1) of this section. The
positive difference would be factored
into the contract rate for the remain-
der of the term of the contract; and
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(3) The district must pay any in-
creases in the amount paid annually
toward the construction costs of a
project that the United States requires
the district to pay as a condition of
agreeing to provide the district with
supplemental and additional benefits.

(e) Amount of O&M a district pays
under a prior contract. For a district
whose prior contract was executed
prior to October 12, 1982, the district
must pay all of the O&M costs allo-
cated by Reclamation to irrigation un-
less the contract specifically provides
contrary terms.

(f) Amount of O&M that Reclamation
charges an irrevocable elector. (1) Re-
gardless of any terms to the contrary
within a prior contract with a district,
a landholder who makes an irrevocable
election, as provided for in §426.3(f)
must pay, annually, his or her propor-
tionate share of all O&M costs allo-
cated by Reclamation to irrigation.
The irrevocable elector’s proportionate
share is based upon the ratio of:

(i) The amount of land in the district
held by the irrevocable elector that re-
ceived irrigation water to the total
amount of land in the district that re-
ceived irrigation water; or

(ii) The amount of irrigation water in
the district received by the irrevocable
elector to the total amount of irriga-
tion water that the district delivered.

(2) The district(s) where the irrev-
ocable elector’s landholding is located
must collect from the irrevocable elec-
tor an amount equal to the irrevocable
elector’s proportionate share of all
O&M costs allocated by Reclamation to
irrigation and the following apply:

(i) If in the year the election is exe-
cuted, the district’s contract rate was
more than the O&M costs allocated to
the district in that year, then that
positive difference at the time of the
contract amendment must continue to
be factored into the contract rate. This
would be in addition to any adjusted
O&M cost that results from paragraph
(f)(1) of this section. The positive dif-
ference would be factored into the con-
tract rate for the remainder of the
term of the contract; and

(ii) Such collections must be for-
warded annually to the United States.

(g) Amount of O&M that Reclamation
charges if a landholder is subject to full-
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cost pricing. In a district subject to
prior law, if a landholder is subject to
full-cost pricing the district must en-
sure that all O&M costs are included in
any full-cost assessment, regardless of
whether the landholder is subject to
the discretionary provisions. The reve-
nues from such full-cost assessments
must be collected and submitted to the
United States.

§426.24 Reclamation decisions and ap-
peals.

(a) Reclamation decisions—(1) Decision-
maker for Reclamation’s final determina-
tions. The appropriate regional director
makes any final determination that
these regulations require or authorize.
If Reclamation’s final determination is
likely to involve districts, or land-
holders with landholdings located in
more than one region, the Commis-
sioner designates one regional director
to make that final determination.

(2) Notice to affected parties. The ap-
propriate regional director will trans-
mit any final determination to any dis-
trict and landholder, as appropriate,
whose rights and interests are directly
affected.

(3) Effective date for regional director’s
final determinations. A regional direc-
tor’s decisions will take effect the day
after the expiration of the period dur-
ing which a person adversely affected
may file a notice of appeal unless a pe-
tition for stay is filed together with a
timely notice of appeal.

(b) Appeal of final determinations—(1)
Appeal Submittal. Any district or land-
holder whose rights and interests are
directly affected by a regional direc-
tor’s final determination can submit a
written notice of appeal. Such notice of
appeal must be submitted to the Com-
missioner of Reclamation within 30-
calendar days from the date of the re-
gional director’s final determination.

(2) Submittal of supporting information.
The affected party will have 60-cal-
endar days from the date that the re-
gional director issues a final deter-
mination to submit a supporting brief
or memorandum to the Commissioner.
The Commissioner may extend the
time for submitting a supporting brief
or memorandum, if:
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(i) The affected party submits a re-
quest to the Commissioner in a timely
manner;

(ii) The request includes the reason
why additional time is needed; and

(iii) The Commissioner determines
the appellant has shown good cause for
such an extension and the extension
would not prejudice Reclamation.

(3) Requests for stay of the final deter-
mination pending appeal. (i) The Com-
missioner will determine whether to
stay a regional director’s final deter-
mination within 30 days after receiving
a properly filed petition for stay if the
requesting party:

(A) Submits a request for stay in
writing to the Commissioner, with, or
in advance of, the notice of appeal, and
states the grounds upon which the
party requests the stay; and

(B) Demonstrates that the harm that
a district or landholder would suffer if
the Commissioner does not grant the
stay outweighs the interest of the
United States in having the final deter-
mination take effect pending appeal.

(ii) A decision, or that portion of the
decision, for which a stay is not grant-
ed will become effective immediately
after the Commissioner denies or par-
tially denies the petition for stay, or
fails to act within 30 days after receiv-
ing the request.

(iii) A Commissioner’s decision on a
petition for a stay or any other Com-
missioner decision is appealable.

(c) Appeal of Commissioner’s decision—
(1) Appeal to the Office of Hearing and
Appeals. A party can appeal the Com-
missioner’s decision to the Secretary
by writing to the Director, Office of
Hearings and Appeals (OHA), U.S. De-
partment of the Interior. For an appeal
to be timely, OHA must receive the ap-
peal within 30-calendar days from the
date of mailing of the Commissioner’s
decision.

(2) Rules that govern appeals to OHA.
43 CFR part 4, subpart G, and other
provisions of 43 CFR Part 4, where ap-
plicable, govern the OHA appeal proc-
ess, except for the accrual of under-
payment interest as specified in para-
graph (e) of this section.

(d) Effective date of an appeal decision.
Reclamation will apply decisions made
by the Commissioner or by OHA under
paragraphs (b) and (c¢) of this section as
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