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SUBCHAPTER A—GENERAL 

PART 0—GENERAL STATEMENTS OF 
POLICY [RESERVED] 

PART 1—RULEMAKING; POLICY 
AND PROCEDURES 

Subpart A—General 

Sec. 
1.1 Purpose. 
1.2 Definitions. 
1.3 Scope. 
1.4 Policy and procedures. 
1.5 Rules docket. 
1.6 Ex parte communications. 
1.7 Regulations agendas. 
1.8 Regulations review. 
1.9 Regulatory impact analyses. 

Subpart B—Procedures for Rulemaking 

1.10 Initiation of rulemaking. 
1.11 Advance notice of proposed rule-

making. 
1.12 Notice of proposed rulemaking. 
1.13 Participation by interested persons. 
1.14 Additional rulemaking proceedings. 
1.15 Hearings. 
1.16 Adoption of a final rule. 
1.17 Petitions for reconsideration. 
1.18 Petition for rulemaking. 

AUTHORITY: 5 U.S.C. 551, 552, 553; 5 U.S.C. 
601, et seq.; E.O. 12291. Reorganization Plan 
No. 3 of 1978; E.O. 12127; E.O. 12148. 

SOURCE: 46 FR 32584, June 24, 1981, unless 
otherwise noted. 

Subpart A—General 

§ 1.1 Purpose. 
(a) This part contains the basic poli-

cies and procedures of the Federal 
Emergency Management Agency 
(FEMA) for adoption of rules. These 
policies and procedures incorporate 
those provisions of section 4 of the Ad-
ministrative Procedure Act (APA) (5 
U.S.C. 553) which FEMA will follow. 
This part and internal FEMA Manuals 
implement Executive Order 12291. 

(b) Rules which must be published 
are described in section 3(a) of the 
APA, 5 U.S.C. 552(a). FEMA implemen-
tation of paragraph (a) is contained in 
44 CFR part 5, subpart B. 

(c) This part contains policies and 
procedures for implementation of the 

Regulatory Flexibility Act which took 
effect January 1, 1981. 

(d) A FEMA Manual No. 1140.1, ‘‘The 
Formulation, Drafting, Clearance, and 
Publication of FEDERAL REGISTER Doc-
uments’’ has been issued describing the 
internal procedures including policy 
level oversight of FEMA for: 

(1) Publishing the semiannual agenda 
of significant regulations under devel-
opment and review; 

(2) Making initial determinations 
with respect to significance of proposed 
rulemaking; 

(3) Determining the need for regu-
latory analyses; and 

(4) Reviewing existing regulations, 
including the reviews required by the 
Regulatory Flexibility Act. 

(e) As the FEMA Manual deals with 
internal management it is not subject 
to the requirements either of 5 U.S.C. 
552 or 553. Its provisions are not part of 
this rule and reference to it is inform-
ative only. 

[46 FR 32584, June 24, 1981, as amended at 49 
FR 33878, Aug. 27, 1984] 

§ 1.2 Definitions. 

(a) Rule or regulation means the 
whole or a part of any agency state-
ment of general applicability and fu-
ture effect designed to (1) implement, 
interpret, or prescribe law or policy, or 
(2) describe procedures or practice re-
quirements. It includes any rule of gen-
eral applicability governing Federal 
grants to State and local governments 
for which the agency provides an op-
portunity for notice and public com-
ment, except that the term rule does 
not include a rule of particular applica-
bility relating to rates, wages, prices, 
facilities, appliances, services, or al-
lowances therefor or to valuations, 
costs or accounting, or practices relat-
ing to such rates, wages, structures, 
prices, appliances, services, or allow-
ances. For purposes of this part the 
term rule does not include regulations 
issued with respect to a military or for-
eign affairs function of the United 
States. 
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(b) Rulemaking means the FEMA 
process for considering and formu-
lating the issuance, amendment or re-
peal of a rule. 

(c) Administrator means the Adminis-
trator, FEMA, or an official to whom 
the Administrator has expressly dele-
gated authority to issue rules. 

(d) FEMA means Federal Emergency 
Management Agency. 

(e) Major rule means any regulation 
that is likely to result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based enter-
prises to compete with foreign-based 
enterprises in domestic or export mar-
kets. 

[46 FR 32584, June 24, 1981, as amended at 49 
FR 38118, Sept. 27, 1984] 

§ 1.3 Scope. 
(a) This part prescribes general rule-

making procedures for the issuance, 
amendment, or repeal of rules in which 
participation by interested persons is 
required by 5 U.S.C. 553 or other stat-
utes, by Executive Order 12291, by 
FEMA policy, or by § 1.4 of this part. 

(b) Any delegation by the Adminis-
trator of authority to issue rules may 
not be further redelegated, unless ex-
pressly provided for in the delegation. 

(c) This part does not apply to rules 
issued in accordance with the formal 
rulemaking provisions of the Adminis-
trative Procedure Act (5 U.S.C. 556, 
557). 

§ 1.4 Policy and procedures. 
(a) In promulgating new regulations, 

reviewing existing regulations, and de-
veloping legislative proposals con-
cerning regulation, FEMA, to the ex-
tent permitted by law, shall adhere to 
the following requirements: 

(1) Administrative decisions shall be 
based on adequate information con-
cerning the need for and consequences 
of proposed government action; 

(2) Regulatory action shall not be un-
dertaken unless the potential benefits 

to society for the regulation outweigh 
the potential costs to society; 

(3) Regulatory objectives shall be 
chosen to maximize the net benefits to 
society; 

(4) Among alternative approaches to 
any given regulatory objective, the al-
ternative involving the least net cost 
to society shall be chosen; and 

(5) FEMA shall set regulatory prior-
ities with the aim of maximizing the 
aggregate net benefits to society, tak-
ing into account the condition of the 
particular entities affected by regula-
tions, the condition of the national 
economy, and other regulatory actions 
contemplated for the future. 

(b) It is the policy of FEMA to pro-
vide for public participation in rule-
making regarding its programs and 
functions, including matters that re-
late to public property, loans, grants, 
or benefits, or contracts, even though 
these matters are not subject to a re-
quirement for notice and public com-
ment rulemaking by law. 

(c) FEMA will publish notices of pro-
posed rulemaking in the FEDERAL REG-
ISTER and will give interested persons 
an opportunity to participate in the 
rulemaking through submission of 
written data, views, and arguments 
with or without opportunity for oral 
presentation. 

(d) In order to give the public, includ-
ing small entities and consumer 
groups, an early and meaningful oppor-
tunity to participate in the develop-
ment of rules, for a number of regula-
tions the Administrator will employ 
additional methods of inviting public 
participation. These methods include, 
but are not limited to, publishing ad-
vance Notices of Proposed Rulemaking 
(ANPR), which can include a statement 
with respect to the impact of the pro-
posed rule on small entities; holding 
open conferences; convening public fo-
rums or panels, sending notices of pro-
posed regulations to publications like-
ly to be read by those affected and so-
liciting comment from interested par-
ties by such means as direct mail. An 
ANPR should be used to solicit public 
comment early in the rulemaking proc-
ess for significant rules. 

(e) It is the policy of FEMA that its 
notices of proposed rulemaking are to 
afford the public at least sixty days for 
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submission of comments unless the Ad-
ministrator makes an exception and 
sets forth the reasons for the exception 
in the preamble to the notice of pro-
posed rulemaking. This period shall 
also include any period of review re-
quired by the Office of Management 
and Budget in accordance with the Pa-
perwork Reduction Act of 1980. 

(f) Unless required by statute or Ex-
ecutive Order, notice and public proce-
dure may be omitted if the Adminis-
trator, for good cause, determines in a 
particular case or class of cases that 
notice and public procedure is imprac-
tical, unnecessary or contrary to the 
public interest and sets forth the rea-
son for the determination in the rule-
making document or, for a class of 
cases, in a published rule or statement 
of policy. In a particular case, the rea-
sons for the determination will be stat-
ed in the rulemaking document. Notice 
and public procedure may also be omit-
ted with respect to statements of pol-
icy, interpretative rules, rules gov-
erning FEMA’s organization or its own 
internal practices or procedures, or if a 
statute expressly authorizes omission. 

(g) A final substantive rule will be 
published not less than 30 days before 
its effective date unless it grants or 
recognizes an exemption or relieves a 
restriction or unless the rulemaking 
document states good cause for its tak-
ing effect less than 30 days after publi-
cation. Statements of policy and inter-
pretative rules will usually be made ef-
fective on the date of publication. 

(h) This part shall not apply to any 
regulation that responds to an emer-
gency situation, provided that, any 
such regulation shall be reported to the 
Director, Office of Management and 
Budget, as soon as is practicable. 
FEMA shall publish in the FEDERAL 
REGISTER a statement of the reasons 
why it is impracticable for the agency 
to follow the procedures of Executive 
Order 12866 with respect to such a rule, 
and the agency shall prepare and trans-
mit, if needed, as soon as is practicable 
a Regulatory Impact Analysis of any 
such major rule. 

[46 FR 32584, June 24, 1981, as amended at 49 
FR 38119, Sept. 27, 1984; 50 FR 40004, Oct. 1, 
1985] 

§ 1.5 Rules docket. 

(a) Documents which are public 
records and which are a part of a spe-
cific rulemaking procedure, including 
but not limited to, advance notices of 
proposed rulemaking, notices of pro-
posed rulemaking, written comments 
addressed to the merits of a proposed 
rule, and comments received in re-
sponse to notices, or withdrawals or 
terminations of proposed rulemaking, 
petitions for rulemaking, requests for 
oral argument in public participation 
cases, requests for extension of time, 
grants or denials of petitions or re-
quests, transcripts or minutes of infor-
mal hearings, final rules and general 
notices shall be maintained in the Of-
fice of Chief Counsel. All public rule-
making comments should refer to the 
docket number which appears in the 
heading of the rule and should be ad-
dressed to the Rule Docket Clerk, Fed-
eral Emergency Management Agency, 
Office of Chief Counsel. 

(b) Documents which are a part of a 
specific rulemaking proceeding are 
public records. After a docket is estab-
lished, any person may examine dock-
eted material at any time during estab-
lished hours of business and may ob-
tain a copy of any docketed material 
upon payment of the prescribed fee. 
(See part 5 of this chapter.) 

[46 FR 32584, June 24, 1981, as amended at 48 
FR 44542, Sept. 29, 1983] 

§ 1.6 Ex parte communications. 

In rulemaking proceedings subject 
only to the procedural requirements of 
5 U.S.C. 553: 

(a) All oral communications from 
outside FEMA of significant informa-
tion and argument respecting the mer-
its of a proposed rule, received after 
notice of proposed informal rule-
making and in its course by FEMA or 
its offices and divisions or their per-
sonnel participating in the decision, 
should be summarized in writing and 
placed promptly in the Rules Docket 
File available for public inspection. 

(b) FEMA may conclude that restric-
tions on ex parte communications in 
particular rulemaking proceedings are 
necessitated by consideration of fair-
ness or for other reasons. 
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§ 1.7 Regulations agendas. 

(a) The FEMA semi-annual agenda 
called for by Executive Order 12291 will 
be part of the Unified Agenda of Fed-
eral Regulations published in April and 
October of each year. 

(b) In accordance with 5 U.S.C. 605, 
the regulatory flexibility agenda re-
quired by 5 U.S.C. 602 and the list of 
rules, if any, to be reviewed pursuant 
to 5 U.S.C. 610 shall be included in the 
FEMA semiannual agenda described in 
paragraph (a) of this section. 

(c) The semiannual agenda shall, 
among other items, include: 

(1) A summary of the nature of each 
major rule being considered, the objec-
tives and legal basis for the issuance of 
the rule, and an approximate schedule 
for completing action on any major 
rule for which the agency has issued a 
notice of proposed rulemaking. 

(2) The name and telephone number 
of a knowledgeable agency official for 
each item on the agenda; and 

(3) A list of existing regulations to be 
reviewed under the terms of the Order 
and a brief discussion of each such reg-
ulation. 

[46 FR 32584, June 24, 1981, as amended at 49 
FR 33878, Aug. 27, 1984] 

§ 1.8 Regulations review. 

(a) As part of the semiannual agenda 
described in § 1.7 of this part, FEMA 
will publish in the FEDERAL REGISTER 
and keep updated a plan for periodic 
review of existing rules at least within 
10 years from date of publication of a 
rule as final. This includes those that 
have significant impact on a substan-
tial number of small entities. 

(b) The purpose of the review shall be 
to determine whether such rules should 
be continued without change, or should 
be amended or rescinded, consistent 
with the stated objectives of applicable 
statutes, including minimizing any sig-
nificant economic impact of the rules 
upon a substantial number of small en-
tities. 

(c) In reviewing rules FEMA shall 
consider the following factors: 

(1) The continued need for the rule; 
(2) The nature, type and number of 

complaints or comments received con-
cerning the rule from the public; 

(3) The complexity of the rule, in-
cluding need for review of language for 
clarity; 

(4) The extent to which the rule over-
laps, duplicates or conflicts with other 
Federal rules, and, to the extent fea-
sible, with State and local govern-
mental rules; and 

(5) The length of time since the rule 
has been evaluated or the degree to 
which technology, economic condi-
tions, or other factors have changed in 
the area affected by the rule. 

§ 1.9 Regulatory impact analyses. 

(a) FEMA shall, in connection with 
any major rule, prepare and consider a 
Regulatory Impact Analysis. Such 
analysis may be combined with the 
Regulatory Flexibility Analysis de-
scribed in §§ 1.12(f) and 1.16(c) of this 
part. 

(b) FEMA shall initially determine 
whether a rule it intends to propose or 
to issue is a major rule and, if a major 
rule, shall prepare Regulatory Impact 
Analyses and transmit them, along 
with all notices of proposed rule-
making and all final rules, to the Di-
rector, Office of Management and 
Budget, as follows: 

(1) If no notice of proposed rule-
making is to be published for a pro-
posed major rule that is not an emer-
gency rule, the agency shall prepare 
only a final Regulatory Impact Anal-
ysis, which shall be transmitted, along 
with the proposed rule, to the Director, 
Office of Management and Budget, at 
least 60 days prior to the publication of 
the major rule as a final rule; 

(2) With respect to all other major 
rules, FEMA shall prepare a prelimi-
nary Regulatory Impact Analysis, 
which shall be transmitted, along with 
a notice of proposed rulemaking, to the 
Director, Office of Management and 
Budget, at least 60 days prior to the 
publication of a notice of proposed 
rulemaking, and a final Regulatory Im-
pact Analysis, which shall be trans-
mitted along with the final rule at 
least 30 days prior to the publication of 
the major rule as a final rule; 

(3) For all rules other than major 
rules, FEMA shall, unless an exemp-
tion has been granted, submit to the 
Director, Office of Management and 
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Budget, at least 10 days prior to publi-
cation, every notice of proposed rule-
making and final rule. 

(c) To permit each major rule to be 
analyzed in light of the requirements 
stated in section 2 of Executive Order 
12291, each preliminary and final Regu-
latory Impact Analysis shall contain 
the following information: 

(1) A description of the potential ben-
efits of the rule, including any bene-
ficial effects that cannot be quantified 
in monetary terms, and the identifica-
tion of those likely to receive the bene-
fits; 

(2) A description of the potential 
costs of the rule, including any adverse 
effects that cannot be quantified in 
monetary terms, and the identification 
of those likely to bear the costs; 

(3) A determination of the potential 
net benefits of the rule, including an 
evaluation of effects that cannot be 
quantified in monetary terms; 

(4) A description of alternative ap-
proaches that could substantially 
achieve the same regulatory goal at 
lower cost, together with an analysis of 
this potential benefit and costs and a 
brief explanation of the legal reasons 
why such alternatives, if proposed, 
could not be adopted; and 

(5) Unless covered by the description 
required under paragraph (c)(4) of this 
section, an explanation of any legal 
reasons why the rule cannot be based 
on the requirements set forth in sec-
tion 2 of Executive Order 12291. 

Subpart B—Procedures for 
Rulemaking 

§ 1.10 Initiation of rulemaking. 
Rulemaking may be initiated on the 

Administrator’s motion or upon mo-
tion of an official to whom rulemaking 
authority has been delegated. Rule-
making may also be initiated on the 
petition of any interested person in ac-
cordance with the provisions of § 1.18. 
Interested person includes a Federal, 
State, or local government or govern-
ment agency. 

§ 1.11 Advance notice of proposed rule-
making. 

An Advance Notice of Proposed Rule-
making will be published in the FED-
ERAL REGISTER and contains: 

(a) A description of the proposed new 
program or program changes, and why 
they are needed; 

(b) A presentation of the major pol-
icy issues involved; 

(c) A request for comments, both spe-
cific and general, on the need for the 
proposed rule and the provisions that 
the rule might include; 

(d) If appropriate, a list of questions 
about the proposal which seeks to 
bring out detailed comments; 

(e) If known, an estimate of the re-
porting or recordkeeping requirements, 
if any, that the rule would impose; and 

(f) The time within which comments 
may be submitted to the Rules Docket 
Clerk, Federal Emergency Manage-
ment Agency, Washington, DC 20472. 

[46 FR 32584, June 24, 1981, as amended at 48 
FR 44542, Sept. 29, 1983; 49 FR 33879, Aug. 27, 
1984] 

§ 1.12 Notice of proposed rulemaking. 

Each notice of proposed rulemaking 
required by statute, executive order, or 
by § 1.4 will be published in the FED-
ERAL REGISTER and will include: 

(a) The substance or terms of the pro-
posed rule or a description of the sub-
ject matter and issues involved. 

(b) A statement of how and to what 
extent interested persons may partici-
pate in the proceeding. 

(c) Where participation is limited to 
written comments, a statement of the 
time within which such comments 
must be submitted. 

(d) A reference to the legal authority 
under which the proposal is issued. 

(e) In a proceeding which has pro-
vided Advance Notice of Proposed 
Rulemaking, an analysis of the prin-
cipal issues and recommendations 
raised by the comments, and the man-
ner in which they have been addressed 
in the proposed rulemaking. 

(f)(1) A brief statement setting forth 
the agency’s initial determination 
whether the proposed rule is a major 
rule, together with the reasons under-
lying that determination; 

(2) For each proposed major rule, a 
brief summary of the agency’s prelimi-
nary Regulatory Impact Analysis; and 

(3) The initial regulatory flexibility 
analysis or a summary thereof as re-
quired by the Regulatory Flexibility 
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Act (5 U.S.C. 601, et seq.), or a certifi-
cation that the rule, if promulgated, 
will not have a significant economic 
impact on a significant number of 
small entities pursuant to 5 U.S.C. 605. 
Such certification may be made by any 
FEMA official with rulemaking au-
thority. 

(g) It is desirable, but not required, 
that the notices contain a target dead-
line for issuance of the regulation, and 
that to the extent feasible, this dead-
line be met. 

(h) If the rule is one which contains 
a requirement for collection of infor-
mation, a copy of the rule will be fur-
nished OMB in accordance with 44 
U.S.C. 3504(h). 

[46 FR 32584, June 24, 1981, as amended at 49 
FR 38119, Sept. 27, 1984] 

§ 1.13 Participation by interested per-
sons. 

(a) Unless the notice otherwise pro-
vides, any interested person may par-
ticipate in rulemaking proceedings by 
submitting written data, views or argu-
ments within the comment time stated 
in the notice. In addition, the Adminis-
trator may permit the filing of com-
ments in response to original com-
ments. 

(b) In appropriate cases, the Adminis-
trator may provide for oral presen-
tation of views in additional pro-
ceedings described in § 1.14. 

(c) Copies of regulatory flexibility 
analyses shall be furnished the Chief 
Counsel for Advocacy of the Small 
Business Administration. 

§ 1.14 Additional rulemaking pro-
ceedings. 

The Administrator may invite inter-
ested persons to present oral argu-
ments, appear at informal hearings, or 
participate in any other procedure af-
fording opportunity for oral presen-
tation of views. The transcript or min-
utes of such meetings, as appropriate, 
will be kept and filed in the Rules 
Docket. 

§ 1.15 Hearings. 
(a) The provisions of 5 U.S.C. 556 and 

557, which govern formal hearings in 
adjudicatory proceedings, do not apply 
to informal rulemaking proceedings de-
scribed in this part. When opportunity 

is afforded for oral presentation, the 
informal ‘‘hearing’’ is a nonadversary, 
fact-finding proceeding. Any rule 
issued in a proceeding under this part 
in which a hearing is held need not be 
based exclusively on the record of such 
hearing. 

(b) When a hearing is provided, the 
Administrator will designate a rep-
resentative to conduct the hearing. 

§ 1.16 Adoption of a final rule. 

(a) All timely comments will be con-
sidered in taking final action on a pro-
posed rule. Each preamble to a final 
rule will contain a short analysis and 
evaluation of the relevant significant 
issues set forth in the comments sub-
mitted, and a clear concise statement 
of the basis and purpose of the rule. 

(b) When determined necessary by 
the Administrator in accordance with 
the provisions of 1 CFR 18.12, the pre-
amble shall contain the following in-
formation: 

(1) A discussion of the background 
and major issues involved; 

(2) In the case of a final rule, any sig-
nificant differences between it and the 
proposed rule; 

(3) A response to substantive public 
comments received; and 

(4) Any other information the Admin-
istrator considers appropriate. 

(c) At the time of publication of the 
final rule, a statement shall be pub-
lished describing how the public may 
obtain copies of the final regulatory 
flexibility analysis which must be pre-
pared in accordance with 5 U.S.C. 604 
unless the procedure for waiver or 
delay of completion under 5 U.S.C. 608 
is followed. 

(d) Before approving any final major 
rule FEMA will: 

(1) Make a determination that the 
regulation is clearly within the author-
ity delegated by law and consistent 
with congressional intent and include 
in the FEDERAL REGISTER at the time 
of promulgation a memorandum of law 
supporting that determination; and 

(2) Make a determination that the 
factual conclusions upon which the 
rule is based have substantial support 
in the agency record, viewed as a 
whole, with full attention to public 
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comments in general and the com-
ments of persons directly affected by 
the rule in particular. 

§ 1.17 Petitions for reconsideration. 
Petitions for reconsideration of a 

final rule will not be considered. Such 
petitions, if filed, will be treated as pe-
titions for rulemaking in accordance 
with § 1.18. 

§ 1.18 Petition for rulemaking. 
(a) Any interested person may peti-

tion the Administrator for the 
issuance, amendment, or repeal of a 
rule. For purposes of this section the 
term person includes a Federal, State 
or local government or government 
agency. Each petition shall: 

(1) Be submitted to the Rules Docket 
Clerk; 

(2) Set forth the substance of the rule 
or amendment proposed or specify the 
rule sought to be repealed or amended; 

(3) Explain the interest of the peti-
tioner in support of the action sought; 
and 

(4) Set forth all data and arguments 
available to the petitioner in support 
of the action sought. 

(b) No public procedures will be held 
directly on the petition before its dis-
position. If the Administrator finds 
that the petition contains adequate 
justification, a rulemaking proceeding 
will be initiated or a final rule will be 
issued as appropriate. If the Adminis-
trator finds that the petition does not 

contain adequate justification, the pe-
tition will be denied by letter or other 
notice, with a brief statement of the 
ground for denial. The Administrator 
may consider new evidence at any 
time; however, repetitious petitions for 
rulemaking will not be considered. 

PART 2—OMB CONTROL NUMBERS 

Sec. 
2.1 Purpose. 
2.2 OMB control numbers assigned to infor-

mation collections. 

AUTHORITY: 5 U.S.C. 552; 42 U.S.C. 3507; Re-
organization Plan No. 3 of 1978, 5 U.S.C. App. 
1; E.O. 12127, 3 CFR, 1979 Comp., p. 376; E.O. 
12148, as amended, 3 CFR, 1979 Comp., p. 412. 

SOURCE: 74 FR 15332, Apr. 3, 2009, unless 
otherwise noted. 

§ 2.1 Purpose. 
This part collects and displays the 

control numbers assigned to informa-
tion collection requirements of FEMA 
by the Office of Management and Budg-
et (OMB) pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). FEMA intends that this part 
comply with the requirements of sec-
tion 3507(f) of the Paperwork Reduction 
Act, which requires that agencies dis-
play a current control number assigned 
by the Director of OMB for each agency 
information collection requirement. 

§ 2.2 OMB control numbers assigned to 
information collections. 

44 CFR part or section where identified or described Current OMB Control No. 

59 ................................................................................................................... 1660–0023 
59.22 .............................................................................................................. 1660–0003, 1660–0004 
59 subpart C .................................................................................................. 1660–0045 
60.6, 60.3 ....................................................................................................... 1660–0033 
61.13 .............................................................................................................. 1660–0006 
62 subpart B .................................................................................................. 1660–0005,1660–0095 
62.23(l) ........................................................................................................... 1660–0086 
62.24 .............................................................................................................. 1660–0020, 1660–0038 
65, 70 generally ............................................................................................. 1660–0037 
71.4 ................................................................................................................ 1660–0010 
72 ................................................................................................................... 1660–0015, 1660–0016 
75.11 .............................................................................................................. 1660–0013 
78 ................................................................................................................... 1660–0062, 1660–0072,1660–0075 
79.7(d) ........................................................................................................... 1660–0104 
80 ................................................................................................................... 1660–0103 
151.11 ............................................................................................................ 1660–0014 
152.4, 152.7 ................................................................................................... 1660–0069 
201 ................................................................................................................. 1660–0062, 1660–0072, 1660–0103 
204 ................................................................................................................. 1660–0058 
206 subpart B: 206.34, 206.35, 206.36, 206.46, 206.47 .............................. 1660–0009 
206 subpart D: 206.101(e), 202.110, 206.117, 206.119 ............................... 1660–0002 
206.112, 206.114, 206.115 ........................................................................... 1660–0061 
206.171 .......................................................................................................... 1660–0085 
206.202(f)(2), 206.203(c), 206.203(d)(i), 206.204(f) ..................................... 1660–0017 
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206 subpart K ................................................................................................ 1660–0082, 1660–0083 
206 subpart N ................................................................................................ 1660–0076 
206.437 .......................................................................................................... 1660–0026 
206.440 .......................................................................................................... 1660–0076 
208 ................................................................................................................. 1660–0073 
352 ................................................................................................................. 1660–0024 

PART 3 [RESERVED] 

PART 4—INTERGOVERNMENTAL RE-
VIEW OF FEDERAL EMERGENCY 
MANAGEMENT AGENCY (FEMA) 
PROGRAMS AND ACTIVITIES 

Sec. 
4.1 What is the purpose of these regula-

tions? 
4.2 What definitions apply to these regula-

tions? 
4.3 What programs and activities of FEMA 

are subject to these regulations? 
4.4 [Reserved] 
4.5 What is the Administrator’s obligation 

with respect to Federal interagency co-
ordination? 

4.6 What procedures apply to the selection 
of programs and activities under these 
regulations? 

4.7 How does the Administrator commu-
nicate with State and local officials con-
cerning FEMA’s programs and activities? 

4.8 How does the Administrator provide an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

4.9 How does the Administrator receive and 
respond to comments? 

4.10 How does the Administrator make ef-
forts to accommodate intergovernmental 
concerns? 

4.11 What are the Administrator’s obliga-
tions in interstate situations? 

4.12 How may a State simplify, consolidate, 
or substitute federally required State 
plans? 

4.13 May the Administrator waive any pro-
vision of these regulations? 

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR 
30959), as amended April 8, 1983 (48 FR 15887); 
sec. 401, Intergovernmental Cooperation Act 
of 1968, as amended (31 U.S.C. 6506); sec. 204, 
Demonstration Cities and Metropolitan De-
velopment Act of 1966, as amended (42 U.S.C. 
3334). 

SOURCE: 48 FR 29316, June 24, 1983, unless 
otherwise noted. 

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 47 
FR 57369, Dec. 23, 1982; 48 FR 17101, Apr. 21, 
1983; and 48 FR 29096, June 24, 1983. 

§ 4.1 What is the purpose of these reg-
ulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 
also implement applicable provisions of 
section 401 of the Intergovernmental 
Cooperation Act of 1968 and section 204 
of the Demonstration Cities and Metro-
politan Development Act of 1966. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on 
State, areawide, regional and local co-
ordination for review of proposed Fed-
eral financial assistance and direct 
Federal development. 

(c) These regulations are intended to 
aid the internal management of FEMA, 
and are not intended to create any 
right or benefit enforceable at law by a 
party against FEMA or its officers. 

§ 4.2 What definitions apply to these 
regulations? 

Administrator means the Adminis-
trator of FEMA or an official or em-
ployee of FEMA acting for the Admin-
istrator of FEMA under a delegation of 
authority. 

FEMA means the Federal Emergency 
Management Agency. 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of Northern Mariana Islands, 
Guam, American Samoa, the U.S. Vir-
gin Islands, or the Trust Territory of 
the Pacific Islands. 

[48 FR 29316, June 24, 1983, as amended at 74 
FR 15332, Apr. 3, 2009] 
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§ 4.3 What programs and activities of 
FEMA are subject to these regula-
tions? 

The Administrator publishes in the 
FEDERAL REGISTER a list of FEMA’s 
programs and activities that are sub-
ject to these regulations and identifies 
which of these are subject to the re-
quirements of section 204 of the Dem-
onstration Cities and Metropolitan De-
velopment Act. 

§ 4.4 [Reserved] 

§ 4.5 What is the Administrator’s obli-
gation with respect to Federal 
interagency coordination? 

The Administrator, to the extent 
practicable, consults with and seeks 
advice from all other substantially af-
fected Federal departments and agen-
cies in an effort to assure full coordina-
tion between such agencies and FEMA 
regarding programs and activities cov-
ered under these regulations. 

§ 4.6 What procedures apply to the se-
lection of programs and activities 
under these regulations? 

(a) A State may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 4.3 of 
this part for intergovernmental review 
under these regulations. Each State, 
before selecting programs and activi-
ties, shall consult with local elected of-
ficials. 

(b) Each State that adopts a process 
shall notify the Administrator of 
FEMA’s programs and activities se-
lected for that process. 

(c) A State may notify the Adminis-
trator of changes in its selections at 
any time. For each change, the State 
shall submit to the Administrator an 
assurance that the State has consulted 
with local elected officials regarding 
the change. FEMA may establish dead-
lines by which States are required to 
inform the Administrator of changes in 
their program selections. 

(d) The Administrator uses a State’s 
process as soon as feasible, depending 
on individual programs and activities, 
after the Administrator is notified of 
its selections. 

§ 4.7 How does the Administrator com-
municate with State and local offi-
cials concerning FEMA’s programs 
and activities? 

(a) For those programs and activities 
covered by a state process under § 4.6, 
the Administrator, to the extent per-
mitted by law: 

(1) Uses the state process to deter-
mine views of State and local elected 
officials; and, 

(2) Communicates with State and 
local elected officials, through the 
state process, as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(b) The Administrator provides no-
tice to directly affected State, 
areawide, regional, and local entities 
in a State of proposed Federal financial 
assistance or direct Federal develop-
ment if: 

(1) The State has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or activity not se-
lected for the State process. 

This notice may be made by publica-
tion in the FEDERAL REGISTER or other 
appropriate means, which FEMA in its 
discretion deems appropriate. 

§ 4.8 How does the Administrator pro-
vide an opportunity to comment on 
proposed Federal financial assist-
ance and direct Federal develop-
ment? 

(a) Except in unusual circumstances, 
the Administrator gives state processes 
or directly affected State, areawide, re-
gional and local officials and entities 
at least 60 days from the date estab-
lished by the Administrator to com-
ment on proposed direct Federal devel-
opment or Federal financial assistance. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
FEMA have been delegated. 

(c) Applicants for programs and ac-
tivities subject to section 204 of the 
Demonstration Cities and Metropolitan 
Act shall allow areawide agencies a 60- 
day opportunity for review and com-
ment. 
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§ 4.9 How does the Administrator re-
ceive and respond to comments? 

(a) The Administrator follows the 
procedures in § 4.10 if: 

(1) A State office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
Federal agencies, and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 4.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from State, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a State has not established a 
process, or is unable to submit a state 
process recommendation, State, 
areawide, regional and local officials 
and entities may submit comments to 
FEMA. 

(d) If a program or activity is not se-
lected for a state process, State, 
areawide, regional and local officials 
and entities may submit comments to 
FEMA. In addition, if a state process 
recommendation for a nonselected pro-
gram or activity is transmitted to 
FEMA by the single point of contact, 
the Administrator follows the proce-
dures of § 4.10 of this part. 

(e) The Administrator considers com-
ments which do not constitute a state 
process recommendation submitted 
under these regulations and for which 
the Administrator is not required to 
apply the procedures of § 4.10 of this 
part, when such comments are provided 
by a single point of contact, by the ap-
plicant or directly to FEMA by a com-
menting party. 

§ 4.10 How does the Administrator 
make efforts to accommodate inter-
governmental concerns? 

(a) If a state process provides a state 
process recommendation to FEMA 
through its single point of contact, the 
Administrator either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 

(3) Provides the single point of con-
tact with such written explanation of 
the decision, as the Administrator in 
his or her discretion deems appro-
priate. The Administrator may also 
supplement the written explanation by 
providing the explanation to the single 
point of contact by telephone, other 
telecommunication, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the Admin-
istrator informs the single point of 
contact that: 

(1) FEMA will not implement its de-
cision for at least ten days after the 
single point of contact receives the ex-
planation; or 

(2) The Administrator has reviewed 
the decision and determined that, be-
cause of unusual circumstances, the 
waiting period of at least ten days is 
not feasible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 4.11 What are the Administrator’s ob-
ligations in interstate situations? 

(a) The Administrator is responsible 
for: 

(1) Identifying proposed Federal fi-
nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select 
FEMA’s program or activity; 

(3) Making efforts to identify and no-
tify the affected State, areawide, re-
gional, and local officials and entities 
in those States that have not adopted a 
process under the Order or do not se-
lect FEMA’s program or activity; 

(4) Responding pursuant to § 4.10 of 
this part if the Administrator receives 
a recommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
the review, coordination, and commu-
nication with FEMA have been dele-
gated. 

(b) The Administrator uses the proce-
dures in § 4.10 if a state process pro-
vides a state process recommendation 
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to FEMA through a single point of con-
tact. 

§ 4.12 How may a State simplify, con-
solidate, or substitute federally re-
quired State plans? 

(a) As used in this section: 
(1) Simplify means that a State may 

develop its own format, choose its own 
submission date, and select the plan-
ning period for a State plan. 

(2) Consolidate means that a State 
may meet statutory and regulatory re-
quirements by combining two or more 
plans into one document and that the 
State can select the format, submis-
sion date, and planning period for the 
consolidated plan. 

(3) Substitute means that a State may 
use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Administrator. 

(c) The Administrator reviews each 
state plan that a State has simplified, 
consolidated, or substituted and ac-
cepts the plan only if its contents meet 
Federal requirements. 

§ 4.13 May the Administrator waive 
any provision of these regulations? 

In an emergency, the Administrator 
may waive any provision of these regu-
lations. 

PART 5—PRODUCTION OR 
DISCLOSURE OF INFORMATION 

Subpart A—General Provisions 

Sec. 
5.1 Scope and purposes of part. 
5.2 Application. 
5.3 Definitions. 
5.4 Availability of records. 
5.5 Exemptions. 
5.6 Congressional information. 
5.7 Records of other agencies. 
5.8 Records involved in litigation or other 

judicial process. 

5.9 Inconsistent issuances of FEMA and its 
predecessor agencies superseded. 

Subpart B—Publication of or Availability of 
General Agency Information, Rules, 
Orders, Policies, and Similar Material 

5.20 Publication of rules and general poli-
cies. 

5.21 Effect of failure to publish. 
5.22 Coordination of publication. 
5.23 Incorporation by reference. 
5.24 Availability of opinions, orders, poli-

cies, interpretations, manuals, and in-
structions. 

5.25 Available materials. 
5.26 Rules for public inspection and copy-

ing. 
5.27 Deletion of identifying details. 
5.28 Indexes. 
5.29 Effect of failure to make information 

materials available. 

Subpart C—Fees 

5.40 Copies of FEMA records available at a 
fee. 

5.41 FEMA publications. 
5.42 Fees to be charged—categories of re-

questers. 
5.43 Waiver or reduction of fees. 
5.44 Prepayment of fees. 
5.45 Form of payment. 
5.46 Fee schedule. 
5.47 Appeals regarding fees. 

Subpart D—Described Records 

5.50 General. 
5.51 Submission of requests for described 

records. 
5.52 Review of requests. 
5.53 Approval of request. 
5.54 Denial of request of records. 
5.55 Appeal within FEMA of denial of re-

quest. 
5.56 Extension of time limits. 
5.57 Predisclosure notification procedures 

for confidential commercial information. 
5.58 Exhaustion of administrative remedies. 
5.59 Judicial relief available to the public. 
5.60 Disciplinary action against employees 

for ‘‘arbitrary or capricious’’ denial. 
5.61 Contempt for noncompliance. 

Subpart E—Exemptions 

5.70 General. 
5.71 Categories of records exempt from dis-

closure under 5 U.S.C. 552. 
5.72 Executive privilege exemption. 

Subpart F—Subpoenas or Other Legal De-
mands for Testimony or the Production 
or Disclosure of Records or Other Infor-
mation 

5.80 Scope and applicability. 
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5.81 Statement of policy. 
5.82 Definitions. 
5.83 Authority to accept service of sub-

poenas. 
5.84 Production of documents in private 

litigation. 
5.85 Authentication and attestation of cop-

ies. 
5.86 Production of documents in litigation 

or other adjudicatory proceeding in 
which the United States is a party. 

5.87 Testimony of FEMA employees in pri-
vate litigation. 

5.88 Testimony in litigation in which the 
United States is a party. 

5.89 Waiver. 

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. 301; 6 
U.S.C. 101 et seq; Reorganization Plan No. 3 of 
1978; E.O. 12127; and E.O. 12148. 

SOURCE: 44 FR 50287, Aug. 27, 1979, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 5.1 Scope and purposes of part. 

This part sets forth policies and pro-
cedures concerning the availability of 
and disclosure of records and informa-
tion held by the Federal Emergency 
Management Agency (FEMA) in ac-
cordance with 5 U.S.C. 552, popularly 
known as the ‘‘Freedom of Information 
Act,’’ (FOIA). 

§ 5.2 Application. 

This part applies to all records and 
information materials generated, de-
veloped, or held by FEMA at Head-
quarters, in Regions, or in the field, or 
any component thereof. 

§ 5.3 Definitions. 

For purposes of this part, the fol-
lowing terms have the meanings as-
cribed to them in this section: 

(a) Records. Records means all books, 
papers, maps, photographs, or other 
documentary materials, regardless of 
physical form or characteristics made 
or received by FEMA in pursuance of 
Federal Law or in connection with the 
transaction of public business and pre-
served, or appropriate for preservation, 
as evidence of the organization, func-
tions, policies, decisions, procedures, 
operations, or other activities of FEMA 
or because of the information value of 
data contained therein. The term does 
not include: 

(1) Material made or acquired and 
preserved solely for reference or exhi-
bition purposes, extra copies of docu-
ments preserved only for convenience 
of reference, and stocks of publications 
and of processed documents; or 

(2) Objects or articles, such as struc-
tures, furniture, paintings, sculpture, 
models, vehicles or equipment; or 

(3) Formulae, designs, drawings, re-
search data, computer programs, tech-
nical data packages, and the like, 
which are not considered records within 
the Congressional intent of reference 
because of development costs, utiliza-
tion, or value. These items are consid-
ered exploitable resources to be uti-
lized in the best interest of all the pub-
lic and are not preserved for informa-
tional value nor as evidence of agency 
functions. Requests for copies of such 
material shall be evaluated in accord-
ance with policies expressly directed to 
the appropriate dissemination or use of 
these resources. Requests to inspect 
this material to determine its content 
for informational purposes shall nor-
mally be granted, unless inspection is 
inconsistent with the obligation to pro-
tect the property value of the material, 
as, for example, may be true for patent 
information and certain formulae, or is 
inconsistent with another significant 
and legitimate governmental purpose. 

(b) Reasonably Described. Reasonably 
described, when applied to a request 
record, means identifying it to the ex-
tent that it will permit the location of 
the particular document with a reason-
able effort. 

(c) Agency. Agency, as defined in sec-
tion 552(e) of title 5 U.S.C., includes 
any executive department, military de-
partment, government corporation, or 
other establishment in the executive 
branch of the Government (including 
the Executive Office of the President), 
or any independent regulatory agency. 

(d) Headquarters FOIA Officer. The 
FOIA/Privacy Act Specialist or his/her 
designee. 

(e) Regional FOIA Officer. The Re-
gional Administrator, or his/her des-
ignee. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1421, Jan. 7, 1980; 51 FR 34604, Sept. 30, 
1986] 
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§ 5.4 Availability of records. 

(a) FEMA records are available to the 
greatest extent possible in keeping 
with the spirit and intent of FOIA and 
will be furnished promptly to any 
member of the public upon request ad-
dressed to the office designated in 
§ 5.26. The person making the request 
need not have a particular interest in 
the subject matter, nor must he pro-
vide justification for the request. 

(b) The requirement of 5 U.S.C. 552 
that records be available to the public 
refers only to records in being at the 
time the request for them is made. 
FOIA imposes no obligation to compile 
a record in response to a request. 

§ 5.5 Exemptions. 

Requests for FEMA records may be 
denied if disclosure is exempted under 
the provisions of 5 U.S.C. 552, as out-
lined in subpart E. Usually, except 
when a record is classified, or when dis-
closure would violate any other Fed-
eral statute, the authority to withhold 
a record from disclosure is permissive 
rather than mandatory. The authority 
for nondisclosure will not be invoked 
unless there is compelling reason to do 
so. 

§ 5.6 Congressional information. 

Nothing in this part authorizes with-
holding information from the Congress 
except when executive privilege is in-
voked by the President. 

§ 5.7 Records of other agencies. 

If a request is submitted to FEMA to 
make available current records which 
are the primary responsibility of an-
other agency, FEMA will refer the re-
quest to the agency concerned for ap-
propriate action. FEMA will advise the 
requester that the request has been for-
warded to the responsible agency. 

§ 5.8 Records involved in litigation or 
other judicial process. 

Where there is reason to believe that 
any records requested may be involved 
in litigation or other judicial process 
in which the United States is a party, 
including discovery procedures pursu-
ant to the Federal Rules of Civil Proce-
dure or Federal Rules of Criminal Pro-

cedure, the request shall be referred to 
the Chief Counsel. 

§ 5.9 Inconsistent issuances of FEMA 
and its predecessor agencies super-
seded. 

Policies and procedures of any of 
FEMA’s predecessor agencies incon-
sistent with this regulation are super-
seded to the extent of that inconsist-
ency. 

Subpart B—Publication of or Avail-
ability of General Agency In-
formation, Rules, Orders, Poli-
cies, and Similar Material 

§ 5.20 Publication of rules and general 
policies. 

In accordance with 5 U.S.C. 552(a)(1), 
there are separately stated and cur-
rently published, or from time to time 
there will be published, in the FEDERAL 
REGISTER for the guidance of the pub-
lic, the following general information 
concerning FEMA: 

(a) Description of the organization of 
the Headquarters Office and regional 
and other offices and the established 
places at which, the employees from 
whom, and the methods whereby the 
public may obtain information, make 
submittals or requests, or obtain deci-
sions. 

(b) Statement of the general course 
and method by which FEMA functions 
are channeled and determined, includ-
ing the nature and requirements of all 
formal and informal procedures avail-
able. 

(c) Rules of procedure, descriptions of 
forms available or the places at which 
forms may be obtained, and instruc-
tions as to the scope and contents of 
all papers, reports, or examinations. 

(d) Substantive rules of general ap-
plicability adopted as authorized by 
law, and statements of general policy 
or interpretations of general applica-
bility formulated and adopted by 
FEMA. 

(e) Each amendment, revision, or re-
peal of the materials described in this 
section. Much of this information will 
also be codified in this subchapter A. 
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§ 5.21 Effect of failure to publish. 
5 U.S.C. 552(a)(1) provides that, ex-

cept to the extent that a person has ac-
tual and timely notice of the terms 
thereof, a person may not in any man-
ner be required to resort to, or to be 
adversely affected by, a matter re-
quired to be published in the FEDERAL 
REGISTER and not so published. 

§ 5.22 Coordination of publication. 
The Chief Counsel, FEMA, is respon-

sible for coordination of FEMA mate-
rials required to be published in the 
FEDERAL REGISTER. 

§ 5.23 Incorporation by reference. 
When deemed appropriate, matter 

covered by this subpart, which is rea-
sonably available to the class of per-
sons affected thereby may be incor-
porated by reference in the FEDERAL 
REGISTER in accordance with standards 
prescribed from time to time by the Di-
rector of the Federal Register (see 1 
CFR part 51). 

§ 5.24 Availability of opinions, orders, 
policies, interpretations, manuals, 
and instructions. 

FEMA will make available for public 
inspection and copying the material 
described in 5 U.S.C. 552(a)(2) as enu-
merated in § 5.25 and an index of those 
materials as described in § 5.28, at con-
venient places and times. 

§ 5.25 Available materials. 
FEMA materials which are available 

under this subpart are as follows: 
(a) Final opinions and orders made in 

the adjudication of cases. 
(b) Those statements of policy and 

interpretations which have been adopt-
ed by FEMA and are not published in 
the FEDERAL REGISTER. 

(c) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public, unless such materials 
are promptly published and copies of-
fered for sale. 

§ 5.26 Rules for public inspection and 
copying. 

(a) Location. Materials are available 
for public inspection and copying at 
the following locations: 

(1) Headquarters: 

Federal Center Plaza, 500 C Street, SW, 
Washington, DC 20472 

(2) Regional Offices 

Region I: 99 High Street, 6th Floor, Boston, 
Massachusetts 02110. 

Region II: 26 Federal Plaza, Suite 1337, New 
York, New York 10278. 

Region III: 615 Chestnut Street, One Inde-
pendence Mall, 6th Floor, Philadelphia, 
Pennsylvania 19106. 

Region IV: 3003 Chamblee Tucker Road, At-
lanta, Georgia 30341. 

Region V: 536 South Clark Street, 6th Floor, 
Chicago, Illinois 60605. 

Region VI: Federal Regional Center, 800 
North Loop 288, Denton, Texas 76209. 

Region VII: 9221 Ward Parkway, Suite 300, 
Kansas City, Missouri 64114. 

Region VIII: Denver Federal Center, Building 
710, Box 25267, Denver, Colorado 80255. 

Region IX: 1111 Broadway, Suite 1200, Oak-
land, California 94607. 

Region X: Federal Regional Center, 130 228th 
Street SW, Bothell, Washington 98021. 

(b) Time. Materials will be made 
available for public inspection and 
copying during the normal hours of 
business. 

(c) FEMA will furnish reasonable 
copying services at fees specified in 
subpart C. Such reproduction services 
as are required will be arranged by the 
Office of Administrative Support in the 
headquarters or by regional offices as 
appropriate. 

(d) Handling of materials. The unlaw-
ful removal or mutilation of materials 
is forbidden by law and is punishable 
by fine or imprisonment or both. 
FEMA personnel making materials 
available will ensure that all materials 
provided for inspection and copying are 
returned in the same condition as pro-
vided. 

[44 FR 50287, Aug. 27, 1979, as amended at 47 
FR 13149, Mar. 29, 1982; 48 FR 44542, Sept. 29, 
1983; 50 FR 40006, Oct. 1, 1985; 74 FR 15333, 
Apr. 3, 2009] 

§ 5.27 Deletion of identifying details. 
To the extent required to prevent a 

clearly unwarranted invasion of per-
sonal privacy, FEMA may delete iden-
tifying details when making available 
or publishing an opinion, statement of 
policy, interpretation, or staff manual 
or instruction. However, the justifica-
tion for each deletion will be explained 
fully in writing, and will require the 
concurrence of the Chief Counsel. A 
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copy of the justification will be at-
tached to the material containing the 
deletion and a copy will also be fur-
nished to the Headquarters FOIA Offi-
cer or appropriate Regional Adminis-
trator. 

§ 5.28 Indexes. 
FEMA will maintain and make avail-

able for public inspection and copying 
current indexes arranged by subject 
matter providing identifying informa-
tion for the public regarding any mat-
ter issued, adopted, or promulgated 
after July 4, 1967, and described in 
§ 5.25. FEMA will publish quarterly and 
make available copies of each index or 
supplements thereto. The indexes will 
be maintained for public inspection at 
the location described in § 5.26. 

§ 5.29 Effect of failure to make infor-
mation materials available. 

Materials requested to be made avail-
able pursuant to § 5.24 that affect a 
member of the public may be relied 
upon, used, or cited as precedent by 
FEMA against any private party only 
if (a) they have been indexed and either 
made available or published as required 
by 5 U.S.C. 552(a)(2), or (b) the private 
party has actual and timely notice of 
their terms. 

Subpart C—Fees 
§ 5.40 Copies of FEMA records avail-

able at a fee. 
One copy of FEMA records not avail-

able free of charge will be provided at 
a fee as provided in § 5.46. A reasonable 
number of additional copies will be 
provided for the applicable fee where 
reproduction services are not readily 
obtainable from private commercial 
sources. 

§ 5.41 FEMA publications. 
Anyone may obtain FEMA publica-

tions without charge from the FEMA 
Headquarters, Regional Offices, the 
FEMA Library at www. FEMA.gov, or 
from the FEMA Distribution Center at 
P.O. Box 2012, 8231 Stayton Drive, 
Jessup, Maryland 20794 in accordance 
with standard operating procedures, in-
cluding limitation on numbers of spe-
cific individual publications. FEMA 
Films may be obtained on loan or cer-

tain of these films may be purchased, 
in which case fees will be charged as 
set out in a FEMA catalogue. Non-ex-
empt FEMA research reports are avail-
able from the National Technical Infor-
mation Service, United States Depart-
ment of Commerce, which establishes 
its own fee schedule. Charges, if any, 
for these items and similar user 
charges are established in accordance 
with other provisions of law as, for ex-
ample, 31 U.S.C. 9701 and are not 
deemed search and duplication charges 
hereunder. 

[44 FR 50287, Aug. 27, 1979, as amended at 48 
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1, 
1985] 

§ 5.42 Fees to be charged—categories 
of requesters. 

(a) There are four categories of FOIA 
requesters: Commercial use requesters; 
representatives of news media; edu-
cational and noncommercial scientific 
institutions; and all other requesters. 
The time limits for processing requests 
shall only begin upon receipt of a prop-
er request which reasonably identifies 
records being sought. The Freedom of 
Information Reform Act of 1986 pre-
scribes specific levels of fees for each of 
these categories: 

(1) When records are being requested 
for commercial use, the fee policy of 
FEMA is to levy full allowable direct 
cost of searching for, reviewing for re-
lease, and duplicating the records 
sought. Commercial users are not enti-
tled to two hours of free search time 
nor 100 free pages of reproduction of 
documents. The full allowable direct 
cost of searching for and reviewing 
records will be charged even if there is 
ultimately no disclosure of records. 
Commercial use is defined as a use that 
furthers the commercial, trade or prof-
it interests of the requester or person 
on whose behalf the request is made. In 
determining whether a requester falls 
within the commercial use category, 
FEMA will look to the use to which a 
requester will put the documents re-
quested. Where a requester does not ex-
plain his/her use, or where his/her ex-
planation is insufficient to permit a de-
termination of the nature of the use, 
FEMA shall require the requester to 
provide information regarding the use 
to be made of the information and if 
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the request does not include an agree-
ment to pay all appropriate fees, 
FEMA will process such request only 
up to the $30.00 threshold which is the 
estimated cost to FEMA to collect fees 
which we are prohibited from charging 
by law. Requesters must reasonably de-
scribe the records sought. 

(2) When records are being requested 
by representatives of the news media, 
the fee policy of FEMA is to levy repro-
duction charges only, excluding 
charges for the first 100 pages. Rep-
resentatives of the news media refers 
to any person actively gathering news 
for an entity that is organized and op-
erated to publish or broadcast news to 
the public. The term news means infor-
mation that is about current events or 
that would be of current interest to the 
public. Examples of news media enti-
ties include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only in 
those instances where they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. 
These examples are not intended to be 
all-inclusive. As traditional methods of 
news delivery evolve (i.e., electronic 
dissemination of newspapers through 
telecommunications services), such al-
ternative media would be included in 
this category. In the case of ‘‘free-
lance’’ journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid 
basis for expecting publication through 
that organization, even though not ac-
tually employed by it. For example, a 
publication contract would be the 
clearest proof, but FEMA may also 
look to the past publication record, 
press accreditation, guild membership, 
business registration, Federal Commu-
nications Commission licensing, or 
similar credentials of a requester in 
making this determination. To be eli-
gible for inclusion in this category, re-
questers must meet the criteria speci-
fied in this section and his or her re-
quest must not be made for a commer-
cial use basis as that term is defined 
under paragraph (a)(1) of this section. 
A request for records supporting the 
news dissemination function of the re-
quester shall not be considered to be a 
request that is for a commercial use. 

Requesters must reasonably describe 
the records sought. 

(3) When records are being requested 
by an educational or noncommercial 
scientific institution whose purpose is 
scholarly or scientific research, the fee 
policy of FEMA is to levy reproduction 
charges only, excluding charges for the 
first 100 pages. Educational institution 
refers to a preschool, a public or pri-
vate elementary or secondary school, 
an institution of graduate higher edu-
cation, an institution of undergraduate 
higher education, an institution of pro-
fessional education and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. Noncommercial sci-
entific institution refers to an institu-
tion that is not operated on a commer-
cial basis as that term is defined under 
paragraph (a)(1) of this section and 
which is operated solely for the pur-
pose of conducting scientific research, 
the results of which are not intended to 
promote any particular product or in-
dustry. To be eligible for inclusion in 
this category, requesters must show 
that the request is being made under 
the auspices of a qualifying institution 
and that the records are not sought for 
a commercial use, but are sought in 
furtherance of scholarly (if the request 
is from an educational institution) or 
scientific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought. 

(4) For any other request which does 
not meet the criteria contained in 
paragraphs (a)(1) through (3) of this 
section, the fee policy of FEMA is to 
levy full reasonable direct cost of 
searching for and duplicating the 
records sought, except that the first 100 
pages of reproduction and the first two 
hours of search time shall be furnished 
without charge. The first two hours of 
computer search time is based on the 
hourly cost of operating the central 
processing unit and the operator’s 
hourly salary plus 16 percent. When the 
cost of the computer search, including 
the operator time and the cost of oper-
ating the computer to process the re-
quest, equals the equivalent dollar 
amount of two hours of the salary of 
the person performing the search, i.e., 
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the operator, FEMA shall begin assess-
ing charges for computer search. Re-
quests from individuals requesting 
records about themselves filed in 
FEMA’s systems of records shall con-
tinue to be treated under the fee provi-
sions of the Privacy Act of 1974 which 
permit fees only for reproduction. Re-
questers must reasonably describe the 
records sought. 

(b) Except for requests that are for a 
commercial use, FEMA may not charge 
for the first two hours of search time 
or for the first 100 pages of reproduc-
tion. However, a requester may not file 
multiple requests at the same time, 
each seeking portions of a document or 
documents, solely in order to avoid 
payment of fees. When FEMA believes 
that a requester or, on rare occasions, 
a group of requesters acting in concert, 
is attempting to break a request down 
into a series of requests for the purpose 
of evading the assessment of fees, 
FEMA may aggregate any such re-
quests and charge accordingly. For ex-
ample, it would be reasonable to pre-
sume that multiple requests of this 
type made within a 30-day period had 
been made to avoid fees. For requests 
made over a longer period, however, 
FEMA must have a solid basis for de-
termining that aggregation is war-
ranted in such cases. Before aggre-
gating requests from more than one re-
quester, FEMA must have a concrete 
basis on which to conclude that the re-
questers are acting in concert and are 
acting specifically to avoid payment of 
fees. In no case may FEMA aggregate 
multiple requests on unrelated subjects 
from one requester. 

(c) In accordance with the prohibi-
tion of section (4)(A)(iv) of the Free-
dom of Information Act, as amended, 
FEMA shall not charge fees to any re-
quester, including commercial use re-
questers, if the cost of collecting a fee 
would be equal to or greater than the 
fee itself. 

(1) For commercial use requesters, if 
the direct cost of searching for, review-
ing for release, and duplicating the 
records sought would not exceed $30.00, 
FEMA shall not charge the requester 
any costs. 

(2) For requests from representatives 
of news media or educational and non-
commercial scientific institutions, ex-

cluding the first 100 pages which are 
provided at no charge, if the duplica-
tion cost would not exceed $30.00, 
FEMA shall not charge the requester 
any costs. 

(3) For all other requests not falling 
within the category of commercial use 
requests, representatives of news 
media, or educational and noncommer-
cial scientific institutions, if the direct 
cost of searching for and duplicating 
the records sought, excluding the first 
two hours of search time and first 100 
pages which are free of charge, would 
not exceed $30.00, FEMA shall not 
charge the requester any costs. 

[52 FR 13677, Apr. 24, 1987] 

§ 5.43 Waiver or reduction of fees. 
(a) FEMA may waive all fees or levy 

a reduced fee when disclosure of the in-
formation requested is deemed to be in 
the public interest because it is likely 
to contribute significantly to public 
understanding of the operations or ac-
tivities of the Federal Government and 
is not primarily in the commercial in-
terest of the requester. 

(b) A fee waiver request shall indi-
cate how the information will be used, 
to whom it will be provided, whether 
the requester intends to use the infor-
mation for resale at a fee above actual 
cost, any personal or commercial bene-
fits that the requester reasonably ex-
pects to receive by the disclosure, pro-
vide justification to support how re-
lease would benefit the general public, 
the requester’s and/or intended user’s 
identity and qualifications, expertise 
in the subject area and ability and in-
tention to disseminate the information 
to the public. 

[52 FR 13678, Apr. 24, 1987] 

§ 5.44 Prepayment of fees. 
(a) When FEMA estimates or deter-

mines that allowable charges that a re-
quester may be required to pay are 
likely to exceed $250.00, FEMA may re-
quire a requester to make an advance 
payment of the entire fee before con-
tinuing to process the request. 

(b) When a requester has previously 
failed to pay a fee charged in a timely 
fashion (i.e., within 30 days of the date 
of the billing), FEMA may require the 
requester to pay the full amount owed 
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plus any applicable interest as provided 
in § 5.46(d), and to make an advance 
payment of the full amount of the esti-
mated fee before the agency begins to 
process a new request or a pending re-
quest from that requester. 

(c) When FEMA acts under para-
graphs (a) or (b) of this section, the ad-
ministrative time limits prescribed in 
subsection (a)(6) of the FOIA (i.e., 10 
working days from the receipt of ini-
tial requests and 20 working days from 
receipt of appeals from initial denial, 
plus permissible extensions of these 
time limits) will begin only after 
FEMA has received fee payments de-
scribed under paragraphs (a) or (b) of 
this section. 

[52 FR 13678, Apr. 24, 1987] 

§ 5.45 Form of payment. 
Payment shall be by check or money 

order payable to the Federal Emer-
gency Management Agency and shall 
be addressed to the official designated 
by FEMA in correspondence with the 
requestor or to the Headquarters FOIA 
Officer or Regional FOIA Officer, as ap-
propriate. 

[44 FR 50287, Aug. 27, 1979, as amended at 48 
FR 44542, Sept. 29, 1983] 

§ 5.46 Fee schedule. 
(a) Manual searches for records. FEMA 

will charge at the salary rate(s), (i.e., 
basic hourly pay rate plus 16 percent) 
of the employee(s) conducting the 
search. FEMA may assess charges for 
time spent searching, even if the agen-
cy fails to locate the records or if 
records located are determined to be 
exempt from disclosure. FEMA may as-
sess charges for time spent searching, 
even if FEMA fails to locate the 
records or if records located are deter-
mined to be exempt from disclosure. 

(b) Computer searches for records. 
FEMA will charge the actual direct 
cost of providing the service. This will 
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly 
attributable to searching for records 
responsive to a FOIA request and oper-
ator/programmer salary apportionable 
to the search. FEMA may assess 
charges for time spent searching, even 
if FEMA fails to locate the records or 

if records located are determined to be 
exempt from disclosure. 

(c) Duplication costs. (1) For copies of 
documents reproduced on a standard 
office copying machine in sizes up to 
81⁄2 x 14 inches, the charge will be $.15 
per page. 

(2) The fee for reproducing copies of 
records over 81⁄2 x 14 inches or whose 
physical characteristics do not permit 
reproduction by routine electrostatic 
copying shall be the direct cost of re-
producing the records through govern-
ment or commercial sources. If FEMA 
estimates that the allowable duplica-
tion charges are likely to exceed $25, it 
shall notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance his/ 
her willingness to pay fees as high as 
those anticipated. Such a notice shall 
offer a requester the opportunity to 
confer with agency personnel with the 
objective of reformulating the request 
to meet his/her needs at a lower cost. 

(3) For copies prepared by computer, 
such as tapes or printouts, FEMA shall 
charge the actual cost, including oper-
ator time, of production of the tape or 
printout. If FEMA estimates that the 
allowable duplication charges are like-
ly to exceed $25, it shall notify the re-
quester of the estimated amount of 
fees, unless the requester has indicated 
in advance his/her willingness to pay 
fees as high as those anticipated. Such 
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her 
needs at a lower cost. 

(4) For other methods of reproduction 
or duplication, FEMA shall charge the 
actual direct costs of producing the 
document(s). If FEMA estimates that 
the allowable duplication charges are 
likely to exceed $25, it shall notify the 
requester of the estimated amount of 
fees, unless the requester has indicated 
in advance his/her willingness to pay 
fees as high as those anticipated. Such 
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her 
needs at a lower cost. 

(d) Interest may be charged to those 
requesters who fail to pay fees charged. 
FEMA may begin assessing interest 
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charges on the amount billed starting 
on the 31st day following the day on 
which the billing was sent. Interest 
will be at the rate prescribed in section 
3717 of Title 31 U.S.C. and will accrue 
from the date of the billing. 

(e) FEMA shall use the most efficient 
and least costly methods to comply 
with requests for documents made 
under the FOIA. FEMA may choose to 
contract with private sector services to 
locate, reproduce and disseminate 
records in response to FOIA requests 
when that is the most efficient and 
least costly method. When documents 
responsive to a request are maintained 
for distribution by agencies operating 
statutory-based fee schedule programs, 
such as but not limited to the Govern-
ment Printing Office or the National 
Technical Information Service, FEMA 
will inform requesters of the steps nec-
essary to obtain records from those 
sources. 

[52 FR 13678, Apr.24, 1987, as amended at 52 
FR 33410, Sept. 3, 1987] 

§ 5.47 Appeals regarding fees. 
A requestor whose application for a 

fee waiver or a fee reduction is denied 
may appeal that decision to the Deputy 
Administrator in the manner pre-
scribed in subpart D. 

Subpart D—Described Records 

§ 5.50 General. 
(a) Except for records made available 

pursuant to subpart B, FEMA shall 
promptly make records available to a 
requestor pursuant to a request which 
reasonably described such records un-
less FEMA invokes an exemption pur-
suant to subpart E. Although the bur-
den of reasonable description of the 
records rests with the requestor, FEMA 
will assist in identification to the ex-
tent practicable. Where requested 
records may be involved in litigation 
or other judicial proceedings in which 
the United States is a party, the proce-
dures set forth under § 5.8 shall be fol-
lowed. 

(b) Upon receipt of a request which 
does not reasonably describe the 
records requested, FEMA may contact 
the requestor to seek a more specific 
description. The 10-day time limit set 

forth in § 5.52 will not start until a re-
quest reasonably describing the records 
is received in the office of the appro-
priate official identified in § 5.51. 

§ 5.51 Submission of requests for de-
scribed records. 

(a) For records located in the FEMA 
Headquarters, requests shall be sub-
mitted in writing, to the Headquarters 
FOIA Officer, Federal Emergency Man-
agement Agency, Washington, DC 
20472. For records located in the FEMA 
Regional Offices, requests shall be sub-
mitted to the appropriate Regional 
FOIA Officer, at the address listed in 
§ 5.26. Requests should bear the legend 
‘‘Freedom of Information Request’’ 
prominently marked on both the face 
of the request letter and the envelope. 
The 10-day time limit for agency deter-
minations set forth in § 5.52 shall not 
start until a request is received in the 
office of the appropriate official identi-
fied in this paragraph. 

(b) The Headquarters FOIA Officer 
shall respond to questions concerning 
the proper office to which Freedom of 
Information requests should be ad-
dressed. 

§ 5.52 Review of requests. 
(a) Upon receipt of a request for in-

formation, the Headquarters FOIA Offi-
cer, or the Regional FOIA Officer for a 
regional office, will forward the re-
quest to the FEMA office which has 
custody of the record. 

(b) Upon any request for records 
made pursuant to § 5.20, § 5.24, or § 5.51, 
the office having custody of the records 
shall determine within 10 workdays, 
after receipt of any such request in the 
office of the appropriate official identi-
fied in § 5.51 whether to comply with 
the request. If the request is approved, 
the office having custody of the record 
shall notify the requestor and the 
Headquarters FOIA Officer whether re-
quest originated in Headquarters, Re-
gion or field. 

[44 FR 50287, Aug. 27, 1979, as amended at 50 
FR 40006, Oct. 1, 1985; 53 FR 2740, Feb. 1, 1988] 

§ 5.53 Approval of request. 
When a request is approved, records 

will be made available promptly in ac-
cordance with the terms of the regula-
tion. Copies may be furnished or the 
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records may be inspected and copied as 
provided in § 5.26. 

§ 5.54 Denial of request of records. 

(a) Each of the following officials 
within FEMA, any official designated 
to act for the official, or any official 
redelegated authority by such officials 
shall have the authority to make ini-
tial denials of requests for disclosure of 
records in his or her custody, and shall, 
in accordance with 5 U.S.C. 552(a)(6)(C) 
be the responsible official for denial of 
records under this part. 

(1) Deputy Administrator(s). 
(2) [Reserved] 
(3) Federal Insurance Administrator. 
(4) Assistant Administrators. 
(5) United States Fire Administrator. 
(6) Chief of Staff. 
(7) Office Directors. 
(8) Chief Counsel. 
(9) [Reserved] 
(10) Chief Financial Officer. 
(11) Regional Administrators. 
(b) If a request is denied, the appro-

priate official listed in paragraph (a) of 
this section shall except as provided in 
§ 5.56 advise the requestor within 10 
workdays of receipt of the request by 
the official specified in § 5.51 and fur-
nish written reasons for the denial. The 
denial will (1) describe the record or 
records requested, (2) state the reasons 
for nondisclosure pursuant to subpart 
E, (3) state the name and title or posi-
tion of the official responsible for the 
denial of such request, and (4) state the 
requestor’s appeal rights. 

(c) In the event FEMA cannot locate 
requested records the appropriate offi-
cial specified in paragraph (a) of this 
section will inform the requestor (1) 
that the agency has determined at the 
present time to deny the request be-
cause the records have not yet been 
found or examined, but (2) that the 
agency will review the request within a 
specified number of days, when the 
search or examination is expected to be 
complete. The denial letter will state 
the name and title or position of the 
official responsible for the denial of 
such request. In such event, the re-

questor may file an agency appeal im-
mediately, pursuant to § 5.55. 

[44 FR 50287, Aug. 27, 1979, as amended at 48 
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1, 
1985; 51 FR 34604, Sept. 30, 1986; 74 FR 15333, 
Apr. 3, 2009] 

§ 5.55 Appeal within FEMA of denial of 
request. 

(a) A requestor denied access, in 
whole or in part, to FEMA records may 
appeal that decision within FEMA. All 
appeals should be addressed to the 
Headquarters FOIA Officer, Federal 
Emergency Management Agency, 
Washington, DC, 20472 regardless of 
whether the denial being appealed was 
made at Headquarters, in a field office, 
or by a Regional Administrator. 

(b) An appeal must be received in the 
Headquarters FOIA Office no later than 
thirty calendar days after receipt by 
the requestor of the initial denial. 

(c) An appeal must be in writing and 
should contain a brief statement of the 
reasons why the records should be re-
leased and enclose copies of the initial 
request and denial. The appeal letter 
should bear the legend, ‘‘FREEDOM OF 
INFORMATION APPEAL,’’ conspicu-
ously marked on both the face of the 
appeal letter and on the envelope. 
FEMA has twenty workdays after the 
receipt of an appeal to make a deter-
mination with respect to such appeal. 
The twenty day time limit shall not 
begin to run until the appeal is re-
ceived by the Headquarters FOIA Offi-
cer. Misdirected appeals should be 
promptly forwarded to that office. 

(d) The Headquarters FOIA Officer 
will submit the appeal to the Deputy 
Administrator for final administrative 
determination. 

(e) The Deputy Administrator shall 
be the deciding official on all appeals 
except in those cases in which the ini-
tial denial was made by him/her. If the 
Deputy Administrator made the initial 
denial, the Administrator will be the 
deciding official on any appeal from 
that denial. In the absence of the Dep-
uty Administrator, or in case of a va-
cancy in that office, the Administrator 
may designate another FEMA official 
to perform the Deputy Administrator’s 
functions. 

(f) If an appeal is filed in response to 
a tentative denial pending locating 
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and/or examination of records, as de-
scribed in § 5.53(c), FEMA will continue 
to search for and/or examine the re-
quested records and will issue a re-
sponse immediately upon completion 
of the search and/or examination. Such 
action in no way suspends the time for 
FEMA’s response to the requestor’s ap-
peal which FEMA will continue to 
process regardless of the response 
under this paragraph. 

(g) If a requestor files suit pending an 
agency appeal, FEMA nonetheless will 
continue to process the appeal, and will 
furnish a response within the twenty 
day time limit set out in paragraph (c) 
of this section. 

(h) If, on appeal, the denial of the re-
quest for records is in whole or in part 
upheld, the Deputy Administrator will 
promptly furnish the requestor a copy 
of the ruling in writing within the 
twenty day time limit set out in para-
graph (c) of this section except as pro-
vided in § 5.55. The notification letter 
shall contain: 

(1) A brief description of the record 
or records requested; 

(2) A statement of the legal basis for 
nondisclosure; 

(3) A statement of the name and title 
or position of the official or officials 
responsible for the denial of the initial 
request as described in § 5.54 and the de-
nial of the appeal as described in para-
graph (f) of this section, and 

(4) A statement of the requestor’s 
rights of judicial review. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985] 

§ 5.56 Extension of time limits. 
In unusual circumstances as specified 

in this section, the time limits pre-
scribed in §§ 5.52 and 5.55 may be ex-
tended by an official named in § 5.54(a) 
who will provide written notice to the 
requestor setting forth the reasons for 
such extension and the date on which a 
determination is expected. Such notice 
will specify no date that would result 
in an extension of more than ten work 
days. In unusual circumstances, the 
Headquarters FOIA Officer may au-
thorize more than one extension, di-
vided between the initial request stage 
and the appeals stage, but in no event 
will the combined periods of extension 
exceed ten work days. As used in this 

section, ‘‘unusual circumstances’’ in-
clude only those circumstances where 
extension of time is reasonably nec-
essary to the proper processing of the 
particular request. Examples include: 

(a) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; or 

(b) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(c) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency or with a 
non-Federal source having a substan-
tial interest in the determination of 
the request or among two or more com-
ponents of FEMA having substantial 
subject matter interest therein. 

§ 5.57 Predisclosure notification proce-
dures for confidential commercial 
information. 

(a) In general. Business information 
provided to FEMA by a business sub-
mitter shall not be disclosed pursuant 
to a Freedom of Information Act 
(FOIA) request except in accordance 
with this section. For purposes of this 
section, the following definitions 
apply: 

(1) Confidential commercial information 
means records provided to the govern-
ment by a submitter that arguably 
contain material exempt from release 
under Exemption 4 of the Freedom of 
Information Act, 5 U.S.C 552(b)(4), be-
cause disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government. 
The term submitter includes, but is not 
limited to, corporations, State govern-
ments, and foreign governments. 

(b) Notice to business submitters. FEMA 
shall provide a submitter with prompt 
notice of receipt of a Freedom of Infor-
mation Act request encompassing its 
business information whenever re-
quired in accordance with paragraph 
(c) of this section, and except as pro-
vided in paragraph (g) of this section. 
The written notice shall either describe 
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the exact nature of the business infor-
mation requested or provide copies of 
the records or portions of records con-
taining the business information. 

(c) When notice is required. (1) For 
confidential commercial information 
submitted prior to January 1, 1988, 
FEMA shall provide a submitter with 
notice of receipt of a FOIA request 
whenever: 

(i) The records are less than 10 years 
old and the information has been des-
ignated by the submitter as confiden-
tial commercial information; 

(ii) FEMA has reason to believe that 
disclosure of the information could 
reasonably result in commercial or fi-
nancial injury to the submitter; or 

(iii) The information is subject to 
prior express commitment of confiden-
tiality given by FEMA to the sub-
mitter. 

(2) For confidential commercial in-
formation submitted to FEMA on or 
after January 1, 1988, FEMA shall pro-
vide a submitter with notice of receipt 
of a FOIA request whenever: 

(i) The submitter has in good faith 
designated the information as commer-
cially or financially sensitive informa-
tion; or 

(ii) FEMA has reason to believe that 
disclosure of the information could 
reasonably result in commercial or fi-
nancial injury to the submitter. 

(3) Notice of a request for confiden-
tial commercial information falling 
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of 
not more than 10 years after the date 
of submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period 
of greater duration. 

(4) Whenever possible, the submit-
ter’s claim of confidentiality shall be 
supported by a statement or certifi-
cation by an officer or authorized rep-
resentative of the company that the in-
formation in question is in fact con-
fidential commercial or financial infor-
mation and has not been disclosed to 
the public. 

(d) Opportunity to object to disclosure. 
(1) Through the notice described in 
paragraph (b) of this section, FEMA 
shall afford a submitter 7 working days 
within which to provide FEMA with a 
detailed statement of any objection to 

disclosure. Such statement shall speci-
fy all grounds for withholding any of 
the information under any exemptions 
of the Freedom of Information Act and, 
in the case of Exemption 4, shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information which is 
considered privileged or confidential. 
Information provided by a submitter 
pursuant to this paragraph may itself 
be subject to disclosure under the 
FOIA. 

(2) When notice is given to a sub-
mitter under this section, FEMA shall 
notify the requester that such notice 
has been given to the submitter. The 
requester will be further advised that a 
delay in responding to the request, i.e., 
10 working days after receipt of the re-
quest by FEMA or 20 working days 
after receipt of the request by FEMA if 
the time limits are extended under un-
usual circumstances permitted by the 
FOIA, may be considered a denial of ac-
cess to records and the requester may 
proceed with an administrative appeal 
or seek judicial review, if appropriate. 

(e) Notice of intent to disclose. FEMA 
shall consider carefully a submitter’s 
objections and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information. 
Whenever FEMA decides to disclose 
business information over the objec-
tion of a submitter, FEMA shall for-
ward to the submitter a written notice 
which shall include: 

(1) A statement of the reasons for 
which the submitter’s disclosure objec-
tions were not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
is 7 working days after the notice of 
the final decision to release the re-
quested information has been mailed to 
the submitter. FEMA shall inform the 
submitter that disclosure will be made 
by the specified disclosure date, unless 
the submitter seeks a court injunction 
to prevent its release by the date. 
When notice is given to a submitter 
under this section, FEMA shall notify 
the requester that such notice has been 
given to the submitter and the pro-
posed date for disclosure. 

(f) Notice of lawsuit. (1) Whenever a re-
quester brings legal action seeking to 
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compel disclosure of business informa-
tion covered by paragraph (c) of this 
section, FEMA shall promptly notify 
the submitter. 

(2) Whenever a submitter brings legal 
action seeking to prevent disclosure of 
business information covered by para-
graph (c) of this section, FEMA shall 
promptly notify the requester. 

(g) Exception to notice requirement. 
The notice requirements of this section 
shall not apply if: 

(1) FEMA determines that the infor-
mation shall not be disclosed; 

(2) The information has been pub-
lished or otherwise officially made 
available to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(4) The information was required in 
the course of a lawful investigation of 
a possible violation of criminal law. 

[53 FR 2740, Feb. 1, 1988] 

§ 5.58 Exhaustion of administrative 
remedies. 

Any person making a request to 
FEMA for records under this part shall 
be deemed to have exhausted his ad-
ministrative remedies with respect to 
the request if the agency fails to com-
ply with the applicable time limit pro-
visions set forth in §§ 5.52 and 5.55. 

[44 FR 50287, Aug. 27, 1979. Redesignated at 53 
FR 2740, Feb. 1, 1988] 

§ 5.59 Judicial relief available to the 
public. 

Upon denial of a requestor’s appeal 
by the Deputy Administrator the re-
quester may file a complaint in a dis-
trict court of the United States in the 
district in which the complainant re-
sides, or has his principal place of busi-
ness, or in which the agency records 
are situated, or in the District of Co-
lumbia, pursuant to 5 U.S.C. 
552(a)(4)(B). 

[44 FR 50287, Aug. 27, 1979. Redesignated at 53 
FR 2740, Feb. 1, 1988] 

§ 5.60 Disciplinary action against em-
ployees for ‘‘arbitrary or capri-
cious’’ denial. 

Pursuant to 5 U.S.C. 552(a)(4)(F), 
whenever the district court, described 
in § 5.59 orders the production of any 

FEMA records improperly withheld 
from the complainant and assesses 
against the United States reasonable 
attorney fees and other litigation 
costs, and the court additionally issues 
a written finding that the cir-
cumstances surrounding the with-
holding raise questions whether FEMA 
personnel acted arbitrarily or capri-
ciously with respect to the with-
holding, the Special Counsel in the 
Merit Systems Protection Board is re-
quired to initiate a proceeding to de-
termine whether disciplinary action is 
warranted against the officer or em-
ployee who primarily was responsible 
for the withholding. The Special Coun-
sel after investigation and consider-
ation of the evidence submitted, sub-
mits findings and recommendations to 
the Administrator of FEMA and sends 
copies of the findings and recommenda-
tions to the officer or employee or his 
or her representative. The law requires 
the Administrator to take any correc-
tive action which the Special Counsel 
recommends. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980. Redesignated and 
amended at 53 FR 2740, Feb. 1, 1988] 

§ 5.61 Contempt for noncompliance. 

In the event of noncompliance by 
FEMA with an order of a district court 
pursuant to § 5.60, the district court 
may punish for contempt the FEMA 
employee responsible for the non-
compliance, pursuant to 5 U.S.C. 
552(a)(4)(G). 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985. 
Redesignated and amended at 53 FR 2740, 
Feb. 1, 1988] 

Subpart E—Exemptions 

§ 5.70 General. 

The exemptions enumerated in 5 
U.S.C. 552(b), under which the provi-
sions for availability of records and in-
formational materials will not apply, 
are general in nature. FEMA will de-
cide each case on its merits in accord-
ance with the FEMA policy expressed 
in subpart A. 
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§ 5.71 Categories of records exempt 
from disclosure under 5 U.S.C. 552. 

5 U.S.C. 552(b) provides that the re-
quirements of the statute do not apply 
to matters that are: 

(a) Specifically authorized under cri-
teria established by an Executive Order 
to be kept secret in the interest of na-
tional defense or foreign policy and 
are, in fact, properly classified pursu-
ant to such Executive Order. 

(b) Related solely to the internal per-
sonnel rules and practices of an agen-
cy. 

(c) Specifically exempted from dis-
closure by statute other than section 
552(b) of title 5, provided that such 
statute (1) requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue or (2) establishes particular cri-
teria for withholding or refers to par-
ticular types of matter to be withheld. 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential. 

(e) Inter-agency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency. 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

(g) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(1) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(2) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(3) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(4) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 

conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(5) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(6) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(h) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions. 

(i) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. Any reasonably seg-
regable portion of a record shall be pro-
vided to any person requesting the 
record after deletion of the portions 
which are exempt under this section. 

(j) Whenever a request is made which 
involves access to records described in 
paragraph (g)(1) of this section and the 
investigation or proceeding involves a 
possible violation of criminal law; and 
there is reason to believe that the sub-
ject of the investigation or proceeding 
is not aware of its pendency, and dis-
closure of the existence of the records 
could reasonably be expected to inter-
fere with enforcement proceedings, 
FEMA may, during only such time as 
that circumstance continues, treat the 
records as not subject to the require-
ments of 5 U.S.C. 552 and this subpart. 

[44 FR 50287, Aug. 27, 1979, as amended at 52 
FR 13679, Apr. 24, 1987] 

§ 5.72 Executive privilege exemption. 
Where application of the executive 

privilege exemption is desired, the 
matter shall be forwarded to the Ad-
ministrator for consideration. If the re-
quest for information is Congressional, 
only the President may invoke the ex-
emption. Presidential approval is not 
necessarily required if the request for 
information is in connection with judi-
cial or adjudicatory proceedings or oth-
erwise. In connection with judicial pro-
ceedings, the response shall be coordi-
nated with the Department of Justice. 
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Subpart F—Subpoenas or Other 
Legal Demands for Testimony 
or the Production or Disclo-
sure of Records or Other Infor-
mation 

SOURCE: 54 FR 11715, Mar. 22, 1989, unless 
otherwise noted. 

§ 5.80 Scope and applicability. 
(a) This subpart sets forth policies 

and procedures with respect to the dis-
closure or production by FEMA em-
ployees, in response to a subpoena, 
order or other demand of a court or 
other authority, of any material con-
tained in the files of the Agency or any 
information relating to material con-
tained in the files of the Agency or any 
information acquired by an employee 
as part of the performance of that per-
son’s official duties or because of that 
person’s official status. 

(b) This subpart applies to State and 
local judicial, administrative and legis-
lative proceedings, and Federal judicial 
and administrative proceedings. 

(c) This subpart does not apply to 
Congressional requests or subpoenas 
for testimony or documents, or to an 
employee making an appearance solely 
in his or her private capacity in judi-
cial or administrative proceedings that 
do not relate to the Agency (such as 
cases arising out of traffic accidents, 
domestic relations, etc.). 

(d) The Department of Homeland Se-
curity’s regulations, 6 CFR 5.41 
through 5.49, apply to any subject mat-
ter not already covered by this sub-
part, including but not limited to de-
mands or requests directed to current 
or former FEMA contractors. 

[54 FR 11715, Mar. 22, 1989, as amended at 72 
FR 43546, Aug. 6, 2007] 

§ 5.81 Statement of policy. 
(a) It is the policy of FEMA to make 

its records available to private liti-
gants to the same extent and in the 
same manner as such records are made 
available to members of the general 
public, except where protected from 
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil 
Procedure) or other applicable law. 

(b) It is FEMA’s policy and responsi-
bility to preserve its human resources 

for performance of the official func-
tions of the Agency and to maintain 
strict impartiality with respect to pri-
vate litigants. Participation by FEMA 
employees in private litigation in their 
official capacities is generally contrary 
to this policy. 

§ 5.82 Definitions. 

For purposes of this subpart, the fol-
lowing terms have the meanings as-
cribed to them in this section: 

(a) Demand refers to a subpoena, 
order, or other demand of a court of 
competent jurisdiction, or other spe-
cific authority (e.g., an administrative 
or State legislative body), signed by 
the presiding officer, for the produc-
tion, disclosure, or release of FEMA 
records or information or for the ap-
pearance and testimony of FEMA per-
sonnel as witnesses in their official ca-
pacities. 

(b) Employee of the Agency includes all 
officers and employees of the United 
States appointed by or subject to the 
supervision, jurisdiction or control of 
the Administrator of FEMA. 

(c) Private litigation refers to any 
legal proceeding which does not in-
volve as a named party the United 
States Government, or the Federal 
Emergency Management Agency, or 
any official thereof in his or her offi-
cial capacity. 

§ 5.83 Authority to accept service of 
subpoenas. 

In all legal proceedings between pri-
vate litigants, a subpoena duces tecum 
or subpoena ad testificandum or other 
demand by a court or other authority 
for the production of records held by 
FEMA Regional offices or for the oral 
or written testimony of FEMA Re-
gional employees should be addressed 
to the appropriate Regional Adminis-
trator listed in § 5.26. For all other 
records or testimony, the subpoena 
should be addressed to the Chief Coun-
sel, FEMA, 500 C Street SW., Wash-
ington, DC 20472 Washington, DC 20472. 
No other official or employee of FEMA 
is authorized to accept service of sub-
poenas on behalf of the Agency. 
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§ 5.84 Production of documents in pri-
vate litigation. 

(a) The production of records held by 
FEMA in response to a subpoena duces 
tecum or other demand issued pursuant 
to private litigation, whether or not 
served in accordance with the provi-
sions of § 5.83 of this subpart, is prohib-
ited absent authorization by the Chief 
Counsel. 

(b) Whenever an official or employee 
of FEMA, including any Regional Ad-
ministrator, receives a subpoena or 
other demand for the production of 
Agency documents or material, he or 
she shall immediately notify and pro-
vide a copy of the demand to the Chief 
Counsel. 

(c) The Chief Counsel, after consulta-
tion with other appropriate officials as 
deemed necessary, shall promptly de-
termine whether to disclose the mate-
rial or documents identified in the sub-
poena or other demand. Generally, au-
thorization to furnish the requested 
material or documents shall not be 
withheld unless their disclosure is pro-
hibited by relevant law or for other 
compelling reasons. 

(d) Whenever a subpoena or demand 
commanding the production of any 
record is served upon any Agency em-
ployee other than as provided in § 5.83 
of this subpart, or the response to a de-
mand is required before the receipt of 
instructions from the Chief Counsel, 
such employee shall appear in response 
thereto, respectfully decline to produce 
the record(s) on the ground that it is 
prohibited by this section and state 
that the demand has been referred for 
the prompt consideration of the Chief 
Counsel. 

(e) Where the release of documents in 
response to a subpoena duces tecum is 
authorized by the Chief Counsel, the of-
ficial having custody of the requested 
records will furnish, upon the request 
of the party seeking disclosure, au-
thenticated copies of the documents. 
No official or employee of FEMA shall 
respond in strict compliance with the 
terms of a subpoena duces tecum un-
less specifically authorized by the 
Chief Counsel. 

§ 5.85 Authentication and attestation 
of copies. 

The Administrator, Deputy Adminis-
trators, Regional Administrators, As-
sistant Administrators, United States 
Fire Administrator, Federal Insurance 
Administrator, Chief Counsel, and 
their designees, and other heads of of-
fices having possession of records are 
authorized in the name of the Adminis-
trator to authenticate and attest for 
copies or reproductions of records. Ap-
propriate fees will be charged for such 
copies or reproductions based on the 
fee schedule set forth in section 5.46 of 
this part. 

[74 FR 15334, Apr. 3, 2009] 

§ 5.86 Production of documents in liti-
gation or other adjudicatory pro-
ceeding in which the United States 
is a party. 

Subpoenas duces tecum issued pursu-
ant to litigation or any other adjudica-
tory proceeding in which the United 
States is a party shall be handled as 
provided at § 5.8. 

§ 5.87 Testimony of FEMA employees 
in private litigation. 

(a) No FEMA employee shall testify 
in response to a subpoena or other de-
mand in private litigation as to any in-
formation relating to material con-
tained in the files of the Agency, or 
any information acquired as part of the 
performance of that person’s official 
duties or because of that person’s offi-
cial status, including the meaning of 
Agency documents. 

(b) Whenever a demand is made upon 
a FEMA employee, for the disclosure of 
information described in paragraph (a) 
of this section, that employee shall im-
mediately notify the Office of Chief 
Counsel. The Chief Counsel, upon re-
ceipt of such notice and absent waiver 
of the general prohibition against em-
ployee testimony at his or her discre-
tion, shall arrange with the appro-
priate United States Attorney the tak-
ing of such steps as are necessary to 
quash the subpoena or seek a protec-
tive order. 

(c) In the event that an immediate 
demand for testimony or disclosure is 
made in circumstances which would 
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preclude prior notice to and consulta-
tion with the Chief Counsel, the em-
ployee shall respectfully request from 
the demanding authority a stay in the 
proceedings to allow sufficient time to 
obtain advice of counsel. 

(d) If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority 
rules that the demand must be com-
plied with irrespective of instructions 
not to testify or disclose the informa-
tion sought, the employee upon whom 
the demand has been made shall re-
spectfully decline to comply with the 
demand, citing these regulations and 
United States ex rel. Touhy v. Ragen, 340 
U.S. 462 (1951). 

§ 5.88 Testimony in litigation in which 
the United States is a party. 

(a) Whenever, in any legal proceeding 
in which the United States is a party, 
the attorney in charge of presenting 
the case for the United States requests 
it, the Chief Counsel shall arrange for 
an employee of the Agency to testify as 
a witness for the United States. 

(b) The attendance and testimony of 
named employees of the Agency may 
not be required in any legal proceeding 
by the judge or other presiding officer, 
by subpoena or otherwise. However, the 
judge or other presiding officer may, 
upon a showing of exceptional cir-
cumstances (such as a case in which a 
particular named FEMA employee has 
direct personal knowledge of a mate-
rial fact not known to the witness 
made available by the Agency) require 
the attendance and testimony of 
named FEMA personnel. 

§ 5.89 Waiver. 
The Chief Counsel may grant, in 

writing, a waiver of any policy or pro-
cedure prescribed by this subpart, 
where waiver is considered necessary 
to promote a significant interest of the 
Agency or for other good cause. In 
granting such waiver, the Chief Coun-
sel shall attach to the waiver such rea-
sonable conditions and limitations as 
are deemed appropriate in order that a 
response in strict compliance with the 
terms of a subpoena duces tecum or the 

providing of testimony will not inter-
fere with the duties of the employee 
and will otherwise conform to the poli-
cies of this part. The Administrator 
may, in his or her discretion, review 
any decision to authorize a waiver of 
any policy or procedure prescribed by 
this subpart. 

PART 6—IMPLEMENTATION OF THE 
PRIVACY ACT OF 1974 

Subpart A—General 

Sec. 
6.1 Purpose and scope of part. 
6.2 Definitions. 
6.3 Collection and use of information (Pri-

vacy Act statements). 
6.4 Standards of accuracy. 
6.5 Rules of conduct. 
6.6 Safeguarding systems of records. 
6.7 Records of other agencies. 
6.8 Subpoena and other legal demands. 
6.9 Inconsistent issuances of FEMA and/or 

its predecessor agencies superseded. 
6.10 Assistance and referrals. 

Subpart B—Disclosure of Records 

6.20 Conditions of disclosure. 
6.21 Procedures for disclosure. 
6.22 Accounting of disclosures. 

Subpart C—Individual Access to Records 

6.30 Form of requests. 
6.31 Special requirements for medical 

records. 
6.32 Granting access. 
6.33 Denials of access. 
6.34 Appeal of denial of access within 

FEMA. 

Subpart D—Requests To Amend Records 

6.50 Submission of requests to amend 
records. 

6.51 Review of requests to amend records. 
6.52 Approval of requests to amend records. 
6.53 Denial of requests to amend records. 
6.54 Agreement to alternative amendments. 
6.55 Appeal of denial of request to amend a 

record. 
6.56 Statement of disagreement. 
6.57 Judicial review. 

Subpart E—Report on New Systems and 
Alterations of Existing Systems 

6.70 Reporting requirement. 
6.71 Federal Register notice of establish-

ment of new system or alteration of ex-
isting system. 
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6.72 Effective date of new system of records 
or alteration of an existing system of 
records. 

Subpart F—Fees 

6.80 Records available at fee. 
6.81 Additional copies. 
6.82 Waiver of fee. 
6.83 Prepayment of fees. 
6.84 Form of payment. 
6.85 Reproduction fees. 

Subpart G—Exempt Systems of Records 

6.86 General exemptions. 
6.87 Specific exemptions. 

AUTHORITY: 5 U.S.C. 552a; Reorganization 
Plan No. 3 of 1978; and E.O. 12127. 

SOURCE: 44 FR 50293, Aug. 27, 1979, unless 
otherwise noted. 

Subpart A—General 

§ 6.1 Purpose and scope of part. 
This part sets forth policies and pro-

cedures concerning the collection, use 
and dissemination of records main-
tained by the Federal Emergency Man-
agement Agency (FEMA) which are 
subject to the provision of 5 U.S.C. 
552a, popularly known as the ‘‘Privacy 
Act of 1974’’ (hereinafter referred to as 
the Act). These policies and procedures 
govern only those records as defined in 
§ 6.2. Policies and procedures governing 
the disclosure and availability of 
records in general are in part 5 of this 
chapter. This part also covers: (a) Pro-
cedures for notification to individuals 
of a FEMA system of records per-
taining to them; (b) guidance to indi-
viduals in obtaining information, in-
cluding inspections of, and disagree-
ment with, the content of records; (c) 
accounting of disclosure; (d) special re-
quirements for medical records; and (e) 
fees. 

§ 6.2 Definitions. 
For the purpose of this part: 
(a) Agency includes any executive de-

partment, military department, Gov-
ernment corporation, Government con-
trolled corporation, or other establish-
ment in the executive branch of the 
Government (including the Executive 
Office of the President), or any inde-
pendent regulatory agency (see 5 U.S.C. 
552(e)). 

(b) Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(c) Maintain includes maintain, col-
lect, use, and disseminate. 

(d) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by an 
agency, including, but not limited to 
those concerning education, financial 
transactions, medical history, and 
criminal or employment history, and 
that contains the name or other identi-
fying particular assigned to the indi-
vidual, such as a fingerprint, 
voiceprint, or photograph. 

(e) System of records means a group of 
any records under the control of an 
agency from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-
bol, or other identification assigned to 
that individual. 

(f) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by 13 U.S.C. 8. 

(g) Routine use means, with respect to 
the disclosure of a record, the use of 
that record for a purpose which is com-
patible with the purpose for which it 
was collected. 

(h) System manager means the em-
ployee of FEMA who is responsible for 
the maintenance of a system of records 
and for the collection, use, and dis-
semination of information therein. 

(i) Subject individual means the indi-
vidual named or discussed in a record 
of the individual to whom a record oth-
erwise pertains. 

(j) Disclosure means a transfer of a 
record, a copy of a record, or any or all 
of the information contained in a 
record to a recipient other than the 
subject individual, or the review of a 
record by someone other than the sub-
ject individual. 

(k) Access means a transfer of a 
record, a copy of a record, or the infor-
mation in a record to the subject indi-
vidual, or the review of a record by the 
subject individual. 

(l) Solicitation means a request by an 
officer or employee of FEMA that an 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00044 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



35 

Federal Emergency Management Agency, DHS § 6.6 

individual provide information about 
himself or herself. 

(m) Administrator means the Adminis-
trator, FEMA. 

(n) Deputy Administrator means the 
Deputy Administrator, FEMA, or, in 
the case of the absence of the Deputy 
Administrator, or a vacancy in that of-
fice, a person designated by the Admin-
istrator to perform the functions under 
this regulation of the Deputy Adminis-
trator. 

(o) Privacy Appeals Officer means the 
FOIA/Privacy Act Specialist or his/her 
designee. 

[44 FR 50293, Aug. 27, 1979, as amended at 45 
FR 17152, Mar. 18, 1980; 51 FR 34604, Sept. 30, 
1986] 

§ 6.3 Collection and use of information 
(Privacy Act statements). 

(a) General. Any information used in 
whole or in part in making a deter-
mination about an individual’s rights, 
benefits, or privileges under FEMA pro-
grams will be collected directly from 
the subject individual to the extent 
practicable. The system manager also 
shall ensure that information collected 
is used only in conformance with the 
provisions of the Act and these regula-
tions. 

(b) Solicitation of information. System 
managers shall ensure that at the time 
information is solicited the solicited 
individual is informed of the authority 
for collecting that information, wheth-
er providing the information is manda-
tory or voluntary, the purpose for 
which the information will be used, the 
routine uses to be made of the informa-
tion, and the effects on the individual, 
if any, of not providing the informa-
tion. The Director, Records Manage-
ment Division, Office of Management 
and Regional Administrators shall en-
sure that forms used to solicit informa-
tion are in compliance with the Act 
and these regulations. 

(c) Solicitation of Social Security num-
bers. Before an employee of FEMA can 
deny to any individual a right, benefit, 
or privilege provided by law because 
such individual refuses to disclose his/ 
her social security account number, 
the employee of FEMA shall ensure 
that either: 

(1) The disclosure is required by Fed-
eral statute; or 

(2) The disclosure of a social security 
number was required under a statute or 
regulation adopted before January 1, 
1975, to verify the identity of an indi-
vidual, and the social security number 
will become a part of a system of 
records in existence and operating be-
fore January 1, 1975. 
If solicitation of the social security 
number is authorized under paragraph 
(c) (1) or (2) of this section, the FEMA 
employee who requests an individual to 
disclose the social security account 
number shall first inform that indi-
vidual whether that disclosure is man-
datory or voluntary, by what statutory 
or other authority the number is solic-
ited, and the use that will be made of 
it. 

(d) Soliciting information from third 
parties. An employee of FEMA shall in-
form third parties who are requested to 
provide information about another in-
dividual of the purposes for which the 
information will be used. 

[44 FR 50293, Aug. 27, 1979, as amended at 47 
FR 13149, Mar. 29, 1982; 48 FR 12091, Mar. 23, 
1983; 50 FR 40006, Oct. 1, 1985] 

§ 6.4 Standards of accuracy. 
The system manager shall ensure 

that all records which are used by 
FEMA to make determinations about 
any individual are maintained with 
such accuracy, relevance, timeliness, 
and completeness as is reasonably nec-
essary to ensure fairness to the indi-
vidual. 

§ 6.5 Rules of conduct. 
Employees of FEMA involved in the 

design, development, operation, or 
maintenance of any system of records 
or in maintaining any record, shall 
conduct themselves in accordance with 
the rules of conduct concerning the 
protection of personal information in 
§ 3.25 of this chapter. 

§ 6.6 Safeguarding systems of records. 
(a) Systems managers shall ensure 

that appropriate administrative, tech-
nical, and physical safeguards are es-
tablished to ensure the security and 
confidentiality of records and to pro-
tect against any anticipated threats or 
hazards to their security or integrity 
which could result in substantial harm, 
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embarrassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained. 

(b) Personnel information contained 
in both manual and automated systems 
of records shall be protected by imple-
menting the following safeguards: 

(1) Official personnel folders, author-
ized personnel operating or work fold-
ers and other records of personnel ac-
tions effected during an employee’s 
Federal service or affecting the em-
ployee’s status and service, including 
information on experience, education, 
training, special qualification, and 
skills, performance appraisals, and 
conduct, shall be stored in a lockable 
metal filing cabinet when not in use by 
an authorized person. A system man-
ager may employ an alternative stor-
age system providing that it furnished 
an equivalent degree of physical secu-
rity as storage in a lockable metal fil-
ing cabinet. 

(2) System managers, at their discre-
tion, may designate additional records 
of unusual sensitivity which require 
safeguards similar to those described in 
paragraph (a) of this section. 

(3) A system manager shall permit 
access to and use of automated or man-
ual personnel records only to persons 
whose official duties require such ac-
cess, or to a subject individual or his or 
her representative as provided by this 
part. 

§ 6.7 Records of other agencies. 

If FEMA receives a request for access 
to records which are the primary re-
sponsibility of another agency, but 
which are maintained by or in the tem-
porary possession of FEMA on behalf of 
that agency, FEMA will advise the re-
questor that the request has been for-
warded to the responsible agency. 
Records in the custody of FEMA which 
are the primary responsibility of the 
Office of Personnel Management are 
governed by the rules promulgated by 
it pursuant to the Privacy Act. 

§ 6.8 Subpoena and other legal de-
mands. 

Access to records in systems of 
records by subpoena or other legal 
process shall be in accordance with the 
provisions of part 5 of this chapter. 

§ 6.9 Inconsistent issuances of FEMA 
and/or its predecessor agencies su-
perseded. 

Any policies and procedures in any 
issuances of FEMA or any of its prede-
cessor agencies which are inconsistent 
with the policies and procedures in this 
part are superseded to the extent of 
that inconsistency. 

§ 6.10 Assistance and referrals. 

Requests for assistance and referral 
to the responsible system manager or 
other FEMA employee charged with 
implementing these regulations should 
be made to the Privacy Appeals Offi-
cer, Federal Emergency Management 
Agency, Washington, DC 20472. 

[45 FR 17152, Mar. 18, 1980] 

Subpart B—Disclosure of Records 

§ 6.20 Conditions of disclosure. 

No employee of FEMA shall disclose 
any record to any person or to another 
agency without the express written 
consent of the subject individual unless 
the disclosure is: 

(a) To officers or employees of FEMA 
who have a need for the information in 
the official performance of their duties; 

(b) Required by the provisions of the 
Freedom of Information Act, 5 U.S.C. 
552. 

(c) For a routine use as published in 
the notices in the FEDERAL REGISTER; 

(d) To the Bureau of the Census for 
use pursuant to title 13, United States 
Code; 

(e) To a recipient who has provided 
FEMA with advance adequate written 
assurance that the record will be used 
solely as a statistical research or re-
porting record subject to the following: 
The record shall be transferred in a 
form that is not individually identifi-
able. The written statement should in-
clude as a minimum (1) a statement of 
the purpose for requesting the records; 
and (2) certification that the records 
will be used only for statistical pur-
poses. These written statements should 
be maintained as accounting records. 
In addition to deleting personal identi-
fying information from records re-
leased for statistical purposes, the sys-
tem manager shall ensure that the 
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identity of the individual cannot rea-
sonably be deduced by combining var-
ious statistical records; 

(f) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the United States Government, or for 
evaluation by the Administrator of The 
National Archives and Records Admin-
istration or his designee to determine 
whether the record has such value; 

(g) To another agency or instrumen-
tality of any governmental jurisdiction 
within or under the control of the 
United States for civil or criminal law 
enforcement activity, if the activity is 
authorized by law, and if the head of 
the agency or instrumentality or his 
designated representative has made a 
written request to the Administrator 
specifying the particular portion de-
sired and the law enforcement activity 
for which the record is sought; 

(h) To a person showing compelling 
circumstances affecting the health and 
safety of an individual to whom the 
record pertains. (Upon such disclosure, 
a notification must be sent to the last 
known address of the subject indi-
vidual.) 

(i) To either House of Congress or to 
a subcommittee or committee (joint or 
of either House, to the extent that the 
subject matter falls within their juris-
diction; 

(j) To the Comptroller General or any 
duly authorized representatives of the 
Comptroller General in the course of 
the performance of the duties of the 
Government Accountability Office; or 

(k) Pursuant to the order of a court 
of competent jurisdiction. 

(l) To consumer reporting agencies as 
defined in the Fair Credit Reporting 
Act (35 U.S.C. 1681a(f) or the Debt Col-
lection Act of 1982 (31 U.S.C. 3711(d)(4)). 

[44 FR 50293, Aug. 27, 1979, as amended at 48 
FR 44543, Sept. 29, 1983; 50 FR 40006, Oct. 1, 
1985] 

§ 6.21 Procedures for disclosure. 

(a) Upon receipt of a request for dis-
closure, the system manager shall 
verify the right of the requestor to ob-
tain disclosure pursuant to § 6.20. Upon 
that verification and subject to other 
requirements of this part, the system 

manager shall make the requested 
records available. 

(b) If the system manager determines 
that the disclosure is not permitted 
under the provisions of § 6.20 or other 
provisions of this part, the system 
manager shall deny the request in writ-
ing and shall inform the requestor of 
the right to submit a request for re-
view and final determination to the 
Administrator or designee. 

§ 6.22 Accounting of disclosures. 
(a) Except for disclosures made pur-

suant to § 6.20 (a) and (b), an accurate 
accounting of each disclosure shall be 
made and retained for 5 years after the 
disclosure or for the life of the record, 
whichever is longer. The accounting 
shall include the date, nature, and pur-
pose of each disclosure, and the name 
and address of the person or agency to 
whom the disclosure is made; 

(b) The system manager also shall 
maintain in conjunction with the ac-
counting of disclosures; 

(1) A full statement of the justifica-
tion for the disclosure. 

(2) All documentation surrounding 
disclosure of a record for statistical or 
law enforcement purposes; and 

(3) Evidence of written consent to a 
disclosure given by the subject indi-
vidual. 

(c) Except for the accounting of dis-
closures made to agencies or instru-
mentalities in law enforcement activi-
ties in accordance with § 6.20 (g) or of 
disclosures made from exempt systems 
the accounting of disclosures shall be 
made available to the individual upon 
request. Procedures for requesting ac-
cess to the accounting are in subpart C 
of this part. 

Subpart C—Individual Access to 
Records 

§ 6.30 Form of requests. 
(a) An individual who seeks access to 

his or her record or to any information 
pertaining to the individual which is 
contained in a system of records should 
notify the system manager at the ad-
dress indicated in the FEDERAL REG-
ISTER notice describing the pertinent 
system. The notice should bear the leg-
end ‘‘Privacy Act Request’’ both on the 
request letter and on the envelope. It 
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will help in the processing of a request 
if the request letter contains the com-
plete name and identifying number of 
the system as published in the FED-
ERAL REGISTER; the full name and ad-
dress of the subject individual; a brief 
description of the nature, time, place, 
and circumstances of the individual’s 
association with FEMA; and any other 
information which the individual be-
lieves would help the system manager 
to determine whether the information 
about the individual is included in the 
system of records. The system manager 
shall answer or acknowledge the re-
quest within 10 workdays of its receipt 
by FEMA. 

(b) The system manager, at his dis-
cretion, may accept oral requests for 
access subject to verification of iden-
tity. 

§ 6.31 Special requirements for med-
ical records. 

(a) A system manager who receives a 
request from an individual for access to 
those official medical records which be-
long to the U.S. Office of Personnel 
Management and are described in 
Chapter 339, Federal Personnel Manual 
(medical records about entrance quali-
fications or fitness for duty, or medical 
records which are otherwise filed in the 
Official Personnel Folder), shall refer 
the pertinent system of records to a 
Federal Medical Officer for review and 
determination in accordance with this 
section. If no Federal Medical Officer is 
available to make the determination 
required by this section, the system 
manager shall refer the request and the 
medical reports concerned to the Office 
of Personnel Management for deter-
mination. 

(b) If, in the opinion of a Federal 
Medical Officer, medical records re-
quested by the subject individual indi-
cate a condition about which a prudent 
physician would hesitate to inform a 
person suffering from such a condition 
of its exact nature and probable out-
come, the system manager shall not re-
lease the medical information to the 
subject individual nor to any person 
other than a physician designated in 
writing by the subject individual, or 
the guardian or conservator of the indi-
vidual. 

(c) If, in the opinion of a Federal 
Medical Officer, the medical informa-
tion does not indicate the presence of 
any condition which would cause a pru-
dent physician to hesitate to inform a 
person suffering from such a condition 
of its exact nature and probable out-
come, the system manager shall re-
lease it to the subject individual or to 
any person, firm, or organization which 
the individual authorizes in writing to 
receive it. 

§ 6.32 Granting access. 

(a) Upon receipt of a request for ac-
cess to non-exempt records, the system 
manager shall make these records 
available to the subject individual or 
shall acknowledge the request within 
10 workdays of its receipt by FEMA. 
The acknowledgment shall indicate 
when the system manager will make 
the records available. 

(b) If the system manager anticipates 
more than a 10 day delay in making a 
record available, he or she also shall 
include in the acknowledgment specific 
reasons for the delay. 

(c) If a subject individual’s request 
for access does not contain sufficient 
information to permit the system man-
ager to locate the records, the system 
manager shall request additional infor-
mation from the individual and shall 
have 10 workdays following receipt of 
the additional information in which to 
make the records available or to ac-
knowledge receipt of the request and 
indicate when the records will be avail-
able. 

(d) Records will be available for au-
thorized access during normal business 
hours at the offices where the records 
are located. A requestor should be pre-
pared to identify himself or herself by 
signature; i.e., to note by signature the 
date of access and/or produce other 
identification verifying the signature. 

(e) Upon request, a system manager 
shall permit an individual to examine 
the original of a non-exempt record, 
shall provide the individual with a 
copy of the record, or both. Fees shall 
be charged in accordance with subpart 
F. 

(f) An individual may request to pick 
up a record in person or to receive it by 
mail, directed to the name and address 
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provided by the individual in the re-
quest. A system manager shall not 
make a record available to a third 
party for delivery to the subject indi-
vidual except for medical records as 
outlined in § 6.31. 

(g) An individual who selects another 
person to review, or to accompany the 
individual in reviewing or obtaining a 
copy of the record must, prior to the 
disclosure, sign a statement author-
izing the disclosure of the record. The 
system manager shall maintain this 
statement with the record. 

(h) The procedure for access to an ac-
counting of disclosure is identical to 
the procedure for access to a record as 
set forth in this section. 

§ 6.33 Denials of access. 

(a) A system manager may deny an 
individual access to that individual’s 
record only upon the grounds that 
FEMA has published the rules in the 
FEDERAL REGISTER exempting the per-
tinent system of records from the ac-
cess requirement. These exempt sys-
tems of records are described in sub-
part G of this part. 

(b) Upon receipt of a request for ac-
cess to a record which the system man-
ager believes is contained within an ex-
empt system of records he or she shall 
forward the request to the appropriate 
official listed below or to his or her 
delegate through normal supervisory 
channels. 

(1) Deputy Administrators. 
(2) [Reserved] 
(3) Federal Insurance Administrator. 
(4) Assistant Administrators. 
(5) United States Fire Administrator. 
(6) Chief of Staff. 
(7) Office Directors. 
(8) Chief Counsel. 
(9) [Reserved] 
(10) Chief Financial Officer. 
(11) Regional Administrators. 
(c) In the event that the system man-

ager serves in one of the positions list-
ed in paragraph (b) of this section, he 
or she shall retain the responsibility 
for denying or granting the request. 

(d) The appropriate official listed in 
paragraph (b) of this section shall, in 
consultation with the Office of Chief 
Counsel and such other officials as 
deemed appropriate, determine if the 

request record is contained within an 
exempt system of records and: 

(1) If the record is not contained 
within an exempt system of records, 
the above official shall notify the sys-
tem manager to grant the request in 
accordance with § 6.32, or 

(2) If the record is contained within 
an exempt system said official shall; 

(i) Notify the requestor that the re-
quest is denied, including a statement 
justifying the denial and advising the 
requestor of a right to judicial review 
of that decision as provided in § 6.57, or 

(ii) Notify the system manager to 
make record available to the requestor 
in accordance with § 6.31, notwith-
standing the record’s inclusion within 
an exempt system. 

(e) The appropriate official listed in 
paragraph (b) of this section shall pro-
vide the Privacy Appeals Office with a 
copy of any denial of a requested ac-
cess. 

[44 FR 50293, Aug. 27, 1979, as amended at 48 
FR 44543, Sept. 29, 1983; 50 FR 40006, Oct. 1, 
1985; 51 FR 34604, Sept. 30, 1986; 74 FR 15334, 
Apr. 3, 2009] 

§ 6.34 Appeal of denial of access within 
FEMA. 

A requestor denied access in whole or 
in part, to records pertaining to that 
individual, exclusive of those records 
for which the system manager is the 
Administrator, may file an administra-
tive appeal of that denial. Appeals of 
denied access will be processed in the 
same manner as processing for appeals 
from a denial of a request to amend a 
record set out in § 6.55, regardless 
whether the denial being appealed is 
made at headquarters or by a regional 
official. 

Subpart D—Requests To Amend 
Records 

§ 6.50 Submission of requests to amend 
records. 

An individual who desires to amend 
any record containing personal infor-
mation about the individual should di-
rect a written request to the system 
manager specified in the pertinent 
FEDERAL REGISTER notice concerning 
FEMA’s systems of records. A current 
FEMA employee who desires to amend 
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personnel records should submit a writ-
ten request to the Director, Human 
Capital Division, Washington, DC 20472. 
Each request should include evidence 
of and justification for the need to 
amend the pertinent record. Each re-
quest should bear the legend ‘‘Privacy 
Act—Request to Amend Record’’ 
prominently marked on both the face 
of the request letter and the envelope. 

§ 6.51 Review of requests to amend 
records. 

(a) The system manager shall ac-
knowledge the receipt of a request to 
amend a record within 10 workdays. If 
possible, the acknowledgment shall in-
clude the system manager’s determina-
tion either to amend the record or to 
deny the request to amend as provided 
in § 6.53. 

(b) When reviewing a record in re-
sponse to a request to amend, the sys-
tem manager shall assess the accuracy, 
relevance, timeliness, and complete-
ness of the existing record in light of 
the proposed amendment and shall de-
termine whether the request for the 
amendment is justified. With respect 
to a request to delete information, the 
system manager also shall review the 
request and the existing record to de-
termine whether the information is rel-
evant and necessary to accomplish an 
agency purpose required to be accom-
plished by statute or Executive Order. 

§ 6.52 Approval of requests to amend 
records. 

If the system manager determines 
that amendment of a record is proper 
in accordance with the request to 
amend, he or she promptly shall make 
the necessary corrections to the record 
and shall send a copy of the corrected 
record to the individual. Where an ac-
counting of disclosure has been main-
tained, the system manager shall ad-
vise all previous recipients of the 
record of the fact that a correction has 
been made and the substance of the 
correction. Where practicable, the sys-
tem manager shall advise the Privacy 
Appeals Officer that a request to 
amend has been approved. 

§ 6.53 Denial of requests to amend 
records. 

(a) If the system manager determines 
that an amendment of a record is im-
proper or that the record should be 
amended in a manner other than that 
requested by an individual, he shall 
refer the request to amend and his de-
terminations and recommendations to 
the appropriate official listed in 
§ 6.33(b) through normal supervisory 
channels. 

(b) If the official listed in § 6.33, after 
reviewing the request to amend a 
record, determines to amend the record 
in accordance with the request, said of-
ficial promptly shall return the request 
to the system manager with instruc-
tions to make the requested amend-
ments in accordance with § 6.52. 

(c) If the appropriate official listed in 
§ 6.33, after reviewing the request to 
amend a record, determines not to 
amend the record in accordance with 
the request, the requestor shall be 
promptly advised in writing of the de-
termination. The refusal letter (1) shall 
state the reasons for the denial of the 
request to amend; (2) shall include pro-
posed alternative amendments, if ap-
propriate; (3) shall state the reques-
tor’s right to appeal the denial of the 
request to amend; and (4) shall state 
the procedures for appealing and the 
name and title of the official to whom 
the appeal is to be addressed. 

(d) The appropriate official listed in 
§ 6.33 shall furnish the Privacy Appeals 
Officer a copy of each initial denial of 
a request to amend a record. 

[44 FR 50293, Aug. 27, 1979, as amended at 45 
FR 17152, Mar. 18, 1980] 

§ 6.54 Agreement to alternative amend-
ments. 

If the denial of a request to amend a 
record includes proposed alternative 
amendments, and if the requestor 
agrees to accept them, he or she must 
notify the official who signed the de-
nial. That official immediately shall 
instruct the system manager to make 
the necessary amendments in accord-
ance with § 6.52. 

§ 6.55 Appeal of denial of request to 
amend a record. 

(a) A requestor who disagrees with a 
denial of a request to amend a record 
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may file an administrative appeal of 
that denial. The requestor should ad-
dress the appeal to the FEMA Privacy 
Appeals Officer, Washington, DC 20472. 
If the requestor is an employee of 
FEMA and the denial to amend in-
volves a record maintained in the em-
ployee’s Official Personnel Folder cov-
ered by an Office of Personnel Manage-
ment Government-wide system notice, 
the appeal should be addressed to the 
Assistant Director, Information Sys-
tems, Agency Compliance and Evalua-
tion Group, Office of Personnel Man-
agement, Washington, DC 20415. 

(b) Each appeal to the Privacy Act 
Appeals Officer shall be in writing and 
must be received by FEMA no later 
than 30 calendar days from the reques-
tor’s receipt of a denial of a request to 
amend a record. The appeal should bear 
the legend ‘‘Privacy Act—Appeal,’’ 
both on the face of the letter and the 
envelope. 

(c) Upon receipt of an appeal, the Pri-
vacy Act Appeals Officer shall consult 
with the system manager, the official 
who made the denial, the Chief Counsel 
or a member of that office, and such 
other officials as may be appropriate. 
If the Privacy Act Appeals Officer in 
consultation with these officials, deter-
mines that the record should be amend-
ed, as requested, the system manager 
shall be instructed immediately to 
amend the record in accordance with 
§ 6.52 and shall notify the requestor of 
that action. 

(d) If the Privacy Act Appeals Offi-
cer, in consultation with the officials 
specified in paragraph (c) of this sec-
tion, determines that the appeal should 
be rejected, the Privacy Act Appeals 
Officer shall submit the file on the re-
quest and appeal, including findings 
and recommendations, to the Deputy 
Administrator for a final administra-
tive determination. 

(e) If the Deputy Administrator de-
termines that the record should be 
amended as requested, he or she imme-
diately shall instruct the system man-
ager in writing to amend the record in 
accordance with § 6.52. The Deputy Ad-
ministrator shall send a copy of those 
instructions to the Privacy Act Ap-
peals Officer, who shall notify the re-
quester of that action. 

(f) If the Deputy Administrator de-
termines to reject the appeal, the re-
questor shall immediately be notified 
in writing of that determination. This 
action shall constitute the final admin-
istrative determination on the request 
to amend the record and shall include: 

(1) The reasons for the rejection of 
the appeal. 

(2) Proposed alternative amend-
ments, if appropriate, which the re-
questor subsequently may accept in ac-
cordance with § 6.54. 

(3) Notice of the requestor’s right to 
file a Statement of Disagreement for 
distribution in accordance with § 6.56. 

(4) Notice of the requestor’s right to 
seek judicial review of the final admin-
istrative determination, as provided in 
§ 6.57. 

(g) The final agency determination 
must be made no later than 30 work-
days from the date on which the appeal 
is received by the Privacy Act Appeals 
Officer. 

(h) In extraordinary circumstances, 
the Administrator may extend this 
time limit by notifying the requestor 
in writing before the expiration of the 
30 workdays. The Administrator’s noti-
fication will include a justification for 
the extension. 

[44 FR 50293, Aug. 27, 1979, as amended at 45 
FR 17152, Mar. 18, 1980] 

§ 6.56 Statement of disagreement. 

Upon receipt of a final administra-
tive determination denying a request 
to amend a record, the requestor may 
file a Statement of Disagreement with 
the appropriate system manager. The 
Statement of Disagreement should in-
clude an explanation of why the re-
questor believes the record to be inac-
curate, irrelevant, untimely, or incom-
plete. The system manager shall main-
tain the Statement of Disagreement in 
conjunction with the pertinent record, 
and shall include a copy of the State-
ment of Disagreement in any disclo-
sure of the pertinent record. The sys-
tem manager shall provide a copy of 
the Statement of Disagreement to any 
person or agency to whom the record 
has been disclosed only if the disclo-
sure was subject to the accounting re-
quirements of § 6.22. 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00051 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



42 

44 CFR Ch. I (10–1–11 Edition) § 6.57 

§ 6.57 Judicial review. 
Within 2 years of receipt of a final 

administrative determination as pro-
vided in § 6.34 or § 6.55, a requestor may 
seek judicial review of that determina-
tion. A civil action must be filed in the 
Federal District Court in which the re-
questor resides or has his or her prin-
cipal place of business or in which the 
agency records are situated, or in the 
District of Columbia. 

Subpart E—Report on New Sys-
tems and Alterations of Exist-
ing Systems 

§ 6.70 Reporting requirement. 
(a) No later than 90 calendar days 

prior to the establishment of a new 
system of records, the prospective sys-
tem manager shall notify the Privacy 
Appeals Officer of the proposed new 
system. The prospective system man-
ager shall include with the notification 
a completed FEMA Form 11–2, System 
of Records Covered by the Privacy Act 
of 1974, and a justification for each sys-
tem of records proposed to be estab-
lished. If the Privacy Appeals Officer 
determines that the establishment of 
the proposed system is in the best in-
terest of the Government, then no later 
than 60 calendar days prior to the es-
tablishment of that system of records, 
a report of the proposal shall be sub-
mitted by the Administrator or a des-
ignee thereof, to the President of the 
Senate, the Speaker of the House of 
Representatives, and the Adminis-
trator, Office of Information and Regu-
latory Affairs, Office of Management 
and Budget for their evaluation of the 
probable or potential effect of that pro-
posal on the privacy and other personal 
or property rights of individuals. 

(b) No later than 90 calendar days 
prior to the alteration of a system of 
records, the system manager respon-
sible for the maintenance of that sys-
tem of records shall notify the Privacy 
Appeals Officer of the proposed alter-
ation. The system manager shall in-
clude with the notification a completed 
FEMA Form 11–2. System of Records 
Covered by the Privacy Act of 1974, and 
a justification for each system of 
records he proposes to alter. If it is de-
termined that the proposed alteration 

is in the best interest of the Govern-
ment, then, the Administrator, or a 
designee thereof, shall submit, no later 
than 60 calendar days prior to the es-
tablishment of that alteration, a report 
of the proposal to the President of the 
Senate, the Speaker of the House of 
Representatives, and the Adminis-
trator, Office of Information and Regu-
latory Affairs, Office of Management 
and Budget for their evaluation of the 
probable or potential effect of that pro-
posal on the privacy and other personal 
or property rights of individuals. 

(c) The reports required by this regu-
lation are exempt from reports control. 

(d) The Administrator, Office of In-
formation and Regulatory Affairs, Of-
fice of Management and Budget may 
waive the time requirements set out in 
this section upon a finding that a delay 
in the establishing or amending the 
system would not be in the public in-
terest and showing how the public in-
terest would be adversely affected if 
the waiver were not granted and other-
wise complying with OMB Circular A– 
130. 

[44 FR 50293, Aug. 27, 1979, as amended at 45 
FR 17152, Mar. 18, 1980; 51 FR 34604, Sept. 30, 
1986] 

§ 6.71 Federal Register notice of estab-
lishment of new system or alter-
ation of existing system. 

Notice of the proposed establishment 
or alteration of a system of records 
shall be published in the FEDERAL REG-
ISTER, in accordance with FEMA proce-
dures when: 

(a) Notice is received that the Sen-
ate, the House of Representatives, and 
the Office of Management and Budget 
do not object to the establishment of a 
new system or records or to the alter-
ation of an existing system of records, 
or 

(b) No fewer than 30 calendar days 
elapse from the date of submission of 
the proposal to the Senate, the House 
of Representatives, and the Office of 
Management and Budget without re-
ceipt of an objection to the proposal. 
The notice shall include all of the in-
formation required to be provided in 
FEMA Form 11–2, System of Records 
Covered by the Privacy Act of 1974, and 
such other information as the Adminis-
trator deems necessary. 
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§ 6.72 Effective date of new system of 
records or alteration of an existing 
system of records. 

Systems of records proposed to be es-
tablished or altered in accordance with 
the provisions of this subpart shall be 
effective no sooner than 30 calendar 
days from the publication of the notice 
required by § 6.71. 

Subpart F—Fees 
§ 6.80 Records available at fee. 

The system manager shall provide a 
copy of a record to a requestor at a fee 
prescribed in § 6.85 unless the fee is 
waived under § 6.82. 

[44 FR 50293, Aug. 27, 1979, as amended at 45 
FR 17152, Mar. 18, 1980] 

§ 6.81 Additional copies. 
A reasonable number of additional 

copies shall be provided for the applica-
ble fee to a requestor who indicates 
that he has no access to commercial re-
production services. 

§ 6.82 Waiver of fee. 
The system manager shall make one 

copy of a record, up to 300 pages, avail-
able without charge to a requestor who 
is an employee of FEMA. The system 
manager may waive the fee require-
ment for any other requestor if the 
cost of collecting the fee is an unduly 
large part of, or greater than, the fee, 
or when furnishing the record without 
charge conforms to generally estab-
lished business custom or is in the pub-
lic interest. 

[44 FR 50287, Aug. 27, 1979, as amended at 52 
FR 13679, Apr. 24, 1987] 

§ 6.83 Prepayment of fees. 
(a) When FEMA estimates or deter-

mines that allowable charges that a re-
quester may be required to pay are 
likely to exceed $250.00, FEMA may re-
quire a requester to make an advance 
payment of the entire fee before con-
tinuing to process the request. 

(b) When a requester has previously 
failed to pay a fee charged in a timely 
fashion (i.e., within 30 days of the date 
of the billing), FEMA may require the 
requester to pay the full amount owed 
plus any applicable interest as provided 
in § 6.85(d), and to make an advance 

payment of the full amount of the esti-
mated fee before the agency begins to 
process a new request or a pending re-
quest from that requester. 

(c) When FEMA acts under § 5.44 (a) 
or (b), the administrative time limits 
prescribed in subsection (a)(6) of the 
FOIA (i.e., 10 working days from the re-
ceipt of initial requests and 20 working 
days from receipt of appeals from ini-
tial denial, plus permissible extensions 
of these time limits) will begin only 
after FEMA has received fee payments 
described under § 5.44 (a) or (b). 

[52 FR 13679, Apr. 24, 1987] 

§ 6.84 Form of payment. 

Payment shall be by check or money 
order payable to The Federal Emer-
gency Management Agency and shall 
be addressed to the system manager. 

§ 6.85 Reproduction fees. 

(a) Duplication costs. (1) For copies of 
documents reproduced on a standard 
office copying machine in sizes up to 
81⁄2 x 14 inches, the charge will be $.15 
per page. 

(2) The fee for reproducing copies of 
records over 81⁄2 x 14 inches or whose 
physical characteristics do not permit 
reproduction by routine electrostatic 
copying shall be the direct cost of re-
producing the records through Govern-
ment or commercial sources. If FEMA 
estimates that the allowable duplica-
tion charges are likely to exceed $25, it 
shall notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance his/ 
her willingness to pay fees as high as 
those anticipated. Such a notice shall 
offer a requester the opportunity to 
confer with agency personnel with the 
objective of reformulating the request 
to meet his/her needs at a lower cost. 

(3) For other methods of reproduction 
or duplication, FEMA shall charge the 
actual direct costs of producing the 
document(s). If FEMA estimates that 
the allowable duplication charges are 
likely to exceed $25, it shall notify the 
requester of the estimated amount of 
fees, unless the requester has indicated 
in advance his/her willingness to pay 
fees as high as those anticipated. Such 
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a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her 
needs at a lower cost. 

(b) Interest may be charge to those 
requesters who fail to pay fees charged. 
FEMA may begin assessing interest 
charges on the amount billed starting 
on the 31st day following the day on 
which the billing was sent. Interest 
will be at the rate prescribed in section 
3717 of title 31 U.S.C. 

[52 FR 13679, Apr. 24, 1987] 

Subpart G—Exempt Systems of 
Records 

§ 6.86 General exemptions. 
(a) Whenever the Administrator, Fed-

eral Emergency Management Agency, 
determines it to be necessary and prop-
er, with respect to any system of 
records maintained by the Federal 
Emergency Management Agency, to ex-
ercise the right to promulgate rules to 
exempt such systems in accordance 
with the provisions of 5 U.S.C. 552a (j) 
and (k), each specific exemption, in-
cluding the parts of each system to be 
exempted, the provisions of the Act 
from which they are exempted, and the 
justification for each exemption shall 
be published in the FEDERAL REGISTER 
as part of FEMA’s Notice of Systems of 
Records. 

(b) Exempt under 5 U.S.C. 552a(j)(2) 
from the requirements of 5 U.S.C. 
552a(c) (3) and (4), (d), (e) (1), (2), (3), 
(e)(4) (G), (H), and (I), (e) (5) and (8) (f) 
and (g) of the Privacy Act. 

(1) Exempt systems. The following sys-
tems of records, which contain infor-
mation of the type described in 5 U.S.C. 
552(j)(2), shall be exempt from the pro-
visions of 5 U.S.C. 552a listed in para-
graph (b) of this section. 

General Investigative Files (FEMA/IG–2)— 
Limited Access 

(2) Reasons for exemptions. (i) 5 U.S.C. 
552a (e)(4)(G) and (f)(1) enable individ-
uals to be notified whether a system of 
records contains records pertaining to 
them. The Federal Emergency Manage-
ment Agency believes that application 
of these provisions to the above-listed 
system of records would give individ-
uals an opportunity to learn whether 

they are of record either as suspects or 
as subjects of a criminal investigation; 
this would compromise the ability of 
the Federal Emergency Management 
Agency to complete investigations and 
identify or detect violators of laws ad-
ministered by the Federal Emergency 
Management Agency or other Federal 
agencies. Individuals would be able (A) 
to take steps to avoid detection, (B) to 
inform co-conspirators of the fact that 
an investigation is being conducted, (C) 
to learn the nature of the investigation 
to which they are being subjected, (D) 
to learn the type of surveillance being 
utilized, (E) to learn whether they are 
only suspects or identified law viola-
tors, (F) to continue to resume their il-
legal conduct without fear of detection 
upon learning that they are not in a 
particular system of records, and (G) to 
destroy evidence needed to prove the 
violation. 

(ii) 5 U.S.C. 552a (d)(1), (e)(4)(H) and 
(f)(2), (3) and (5) enable individuals to 
gain access to records pertaining to 
them. The Federal Emergency Manage-
ment Agency believes that application 
of these provisions to the above-listed 
system of records would compromise 
its ability to complete or continue 
criminal investigations and to detect 
or identify violators of laws adminis-
tered by the Federal Emergency Man-
agement Agency or other Federal agen-
cies. Permitting access to records con-
tained in the above-listed system of 
records would provide individuals with 
significant information concerning the 
nature of the investigation, and this 
could enable them to avoid detection 
or apprehension in the following ways: 

(A) By discovering the collection of 
facts which would form the basis for 
their arrest, (B) by enabling them to 
destroy evidence of criminal conduct 
which would form the basis for their 
arrest, and (C) by learning that the 
criminal investigators had reason to 
believe that a crime was about to be 
committed, they could delay the com-
mission of the crime or change the 
scene of the crime to a location which 
might not be under surveillance. 
Granting access to ongoing or closed 
investigative files would also reveal in-
vestigative techniques and procedures, 
the knowledge of which could enable 
individuals planning criminal activity 
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to structure their future operations in 
such a way as to avoid detection or ap-
prehension, thereby neutralizing law 
enforcement officers’ established inves-
tigative tools and procedures. Further, 
granting access to investigative files 
and records could disclose the identity 
of confidential sources and other in-
formers and the nature of the informa-
tion which they supplied, thereby en-
dangering the life or physical safety of 
those sources of information by expos-
ing them to possible reprisals for hav-
ing provided information relating to 
the criminal activities of those individ-
uals who are the subjects of the inves-
tigative files and records; confidential 
sources and other informers might 
refuse to provide criminal investiga-
tors with valuable information if they 
could not be secure in the knowledge 
that their identities would not be re-
vealed through disclosure of either 
their names or the nature of the infor-
mation they supplied, and this would 
seriously impair the ability of the Fed-
eral Emergency Management Agency 
to carry out its mandate to enforce 
criminal and related laws. Addition-
ally, providing access to records con-
tained in the above-listed system of 
records could reveal the identities of 
undercover law enforcement personnel 
who compiled information regarding 
individual’s criminal activities, there-
by endangering the life or physical 
safety of those undercover personnel or 
their families by exposing them to pos-
sible reprisals. 

(iii) 5 U.S.C. 552a(d) (2), (3) and (4), 
(e)(4)(H) and (f)(4), which are dependent 
upon access having been granted to 
records pursuant to the provisions 
cited in paragraph (b)(2)(ii) of this sec-
tion, enable individuals to contest 
(seek amendment to) the content of 
records contained in a system of 
records and require an agency to note 
an amended record and to provide a 
copy of an individual’s statement (of 
disagreement with the agency’s refusal 
to amend a record) to persons or other 
agencies to whom the record has been 
disclosed. The Federal Emergency 
Management Agency believes that the 
reasons set forth in paragraph (b)(2)(ii) 
of this section are equally applicable to 
this paragraph and, accordingly, those 

reasons are hereby incorporated herein 
by reference. 

(iv) 5 U.S.C. 552a(c)(3) requires that 
an agency make accountings of disclo-
sures of records available to individ-
uals named in the records at their re-
quest; such accountings must state the 
date, nature and purpose of each disclo-
sure of a record and the name and ad-
dress of the recipient. The Federal 
Emergency Management Agency be-
lieves that application of this provision 
to the above-listed system of records 
would impair the ability of other law 
enforcement agencies to make effective 
use of information provided by the Fed-
eral Emergency Management Agency 
in connection with the investigation, 
detection and apprehension of violators 
of the criminal laws enforced by those 
other law enforcement agencies. Mak-
ing accountings of disclosure available 
to violators or possible violators would 
alert those individuals to the fact that 
another agency is conducting an inves-
tigation into their criminal activities, 
and this could reveal the geographic lo-
cation of the other agency’s investiga-
tion, the nature and purpose of that in-
vestigation, and the dates on which 
that investigation was active. Viola-
tors possessing such knowledge would 
thereby be able to take appropriate 
measures to avoid detection or appre-
hension by altering their operations, 
by transferring their criminal activi-
ties to other geographic areas or by de-
stroying or concealing evidence which 
would form the basis for their arrest. 
In addition, providing violators with 
accountings of disclosure would alert 
those individuals to the fact that the 
Federal Emergency Management Agen-
cy has information regarding their 
criminal activities and could inform 
those individuals of the general nature 
of that information; this, in turn, 
would afford those individuals a better 
opportunity to take appropriate steps 
to avoid detection or apprehension for 
violations of criminal and related laws. 

(v) 5 U.S.C. 552a(c)(4) requires that an 
agency inform any person or other 
agency about any correction or nota-
tion of dispute made by the agency in 
accordance with 5 U.S.C. 552a(d) of any 
record that has been disclosed to the 
person or agency if an accounting of 
the disclosure was made. Since this 
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provision is dependent on an individ-
ual’s having been provided an oppor-
tunity to contest (seek amendment to) 
records pertaining to him/her, and 
since the above-listed system of 
records is proposed to be exempt from 
those provisions of 5 U.S.C. 552a relat-
ing to amendments of records as indi-
cated in paragraph (b)(2)(iii) of this 
section, the Federal Emergency Man-
agement Agency believes that this pro-
vision should not be applicable to the 
above system of records. 

(vi) 5 U.S.C. 552a(e)(4)(I) requires that 
an agency publish a public notice list-
ing the categories of sources for infor-
mation contained in a system of 
records. The categories of sources of 
this system of records have been pub-
lished in the FEDERAL REGISTER in 
broad generic terms in the belief that 
this is all that subsection (e)(4)(I) of 
the Act requires. In the event, how-
ever, that this subsection should be in-
terpreted to require more detail as to 
the identity of sources of the records in 
this system, exemption from this pro-
vision is necessary in order to protect 
the confidentiality of the sources of 
criminal and other law enforcement in-
formation. Such exemption is further 
necessary to protect the privacy and 
physical safety of witnesses and in-
formants. 

(vii) 5 U.S.C. 552a(e)(1) requires that 
an agency maintain in its records only 
such information about an individual 
as is relevant and necessary to accom-
plish a purpose of the agency required 
to be accomplished by statute or execu-
tive order. The term maintain as de-
fined in 5 U.S.C. 552a(a)(3) includes 
‘‘collect’’ and ‘‘disseminate.’’ At the 
time that information is collected by 
the Federal Emergency Management 
Agency, there is often insufficient time 
to determine whether the information 
is relevant and necessary to accom-
plish a purpose of the Federal Emer-
gency Management Agency; in many 
cases information collected may not be 
immediately susceptible to a deter-
mination of whether the information is 
relevant and necessary, particularly in 
the early stages of an investigation, 
and in many cases, information which 
initially appears to be irrelevant or un-
necessary may, upon further evalua-
tion or upon continuation of the inves-

tigation, prove to have particular rel-
evance to an enforcement program of 
the Federal Emergency Management 
Agency. Further, not all violations of 
law discovered during a criminal inves-
tigation fall within the investigative 
jurisdiction of the Federal Emergency 
Management Agency; in order to pro-
mote effective law enforcement, it 
often becomes necessary and desirable 
to disseminate information pertaining 
to such violations to other law enforce-
ment agencies which have jurisdiction 
over the offense to which the informa-
tion relates. The Federal Emergency 
Management Agency should not be 
placed in a position of having to ignore 
information relating to violations of 
law not within its jurisdiction when 
that information comes to the atten-
tion of the Federal Emergency Man-
agement Agency through the conduct 
of a lawful FEMA investigation. The 
Federal Emergency Management Agen-
cy, therefore, believes that it is appro-
priate to exempt the above-listed sys-
tem of records from the provisions of 5 
U.S.C. 552a(e)(1). 

(viii) 5 U.S.C. 552a(e)(2) requires that 
an agency collect information to the 
greatest extent practicable directly 
from the subject individual when the 
information may result in adverse de-
terminations about an individual’s 
rights, benefits, and privileges under 
Federal programs. The Federal Emer-
gency Management Agency believes 
that application of this provision to 
the above-listed system of records 
would impair the ability of the Federal 
Emergency Management Agency to 
conduct investigations and to identify 
or detect violators of criminal or re-
lated laws for the following reasons: 

(A) Most information collected about 
an individual under criminal investiga-
tions is obtained from third parties 
such as witnesses and informers, and it 
is usually not feasible to rely upon the 
subject of the investigation as a source 
for information regarding his/her 
criminal activities, (B) an attempt to 
obtain information from the subject of 
a criminal investigation will often 
alert that individual to the existence of 
an investigation, thereby affording the 
individual an opportunity to attempt 
to conceal his/her criminal activities 
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so as to avoid apprehension, (C) in cer-
tain instances, the subject of a crimi-
nal investigation is not required to 
supply information to criminal inves-
tigators as a matter of legal duty, and 
(D) during criminal investigations it is 
often a matter of sound investigative 
procedures to obtain information from 
a variety of sources in order to verify 
information already obtained. 

(ix) 5 U.S.C. 552a(e)(3) requires that 
an agency inform each individual 
whom it asks to supply information, ei-
ther on the form which the agency uses 
to collect the information or on a sepa-
rate form which can be retained by the 
individual, with the following informa-
tion: The authority which authorizes 
the solicitation of the information and 
whether disclosure of such information 
is mandatory or voluntary; the prin-
cipal purposes for which the informa-
tion is intended to be used; the routine 
uses which may be made of the infor-
mation; and the effects on the indi-
vidual of not providing all or part of 
the requested information. The Federal 
Emergency Management Agency be-
lieves that the above-listed system of 
records should be exempted from this 
provision in order to avoid adverse ef-
fects on its ability to identify or detect 
violators of criminal or related laws. In 
many cases, information is obtained by 
confidential sources, other informers 
or undercover law enforcement officers 
under circumstances where it is nec-
essary that the true purpose of their 
actions be kept secret so as to avoid 
alerting the subject of the investiga-
tion or his/her associates that a crimi-
nal investigation is in process. Fur-
ther, if it became known that the un-
dercover officer was assisting in a 
criminal investigation, that officer’s 
life or physical safety could be endan-
gered through reprisal, and, under such 
circumstances it may not be possible 
to continue to utilize that officer in 
the investigation. In many cases, indi-
viduals, for personal reasons, would 
feel inhibited in talking to a person 
representing a criminal law enforce-
ment agency but would be willing to 
talk to a confidential source or under-
cover officer who they believe is not in-
volved in law enforcement activities. 
In addition, providing a source of infor-
mation with written evidence that he 

was a source, as required by this provi-
sion, could increase the likelihood that 
the source of information would be the 
subject of retaliatory action by the 
subject of the investigation. Further, 
application of this provision could re-
sult in an unwarranted invasion of the 
personal privacy of the subject of the 
criminal investigation, particularly 
where further investigation would re-
sult in a finding that the subject was 
not involved in any criminal activity. 

(x) 5 U.S.C. 552a(e)(5) requires that an 
agency maintain all records used by 
the agency in making any determina-
tion about any individual with such ac-
curacy, relevance, timeliness and com-
pleteness as is reasonably necessary to 
assure fairness to the individual in the 
determination. Since 5 U.S.C. 552a(a)(3) 
defines ‘‘maintain’’ to include ‘‘col-
lect’’ and ‘‘disseminate,’’ application of 
this provision to the above-listed sys-
tem of records would hinder the initial 
collection of any information which 
could not, at the moment of collection, 
be determined to be accurate, relevant, 
timely and complete. Similarly, appli-
cation of this provision would seriously 
restrict the necessary flow of informa-
tion from the Federal Emergency Man-
agement Agency to other law enforce-
ment agencies when a FEMA investiga-
tion revealed information pertaining to 
a violation of law which was under in-
vestigative jurisdiction of another 
agency. In collecting information dur-
ing the course of a criminal investiga-
tion, it is not possible or feasible to de-
termine accuracy, relevance, timeli-
ness or completeness prior to collec-
tion of the information; in dissemi-
nating information to other law en-
forcement agencies it is often not pos-
sible to determine accuracy, relevance, 
timeliness or completeness prior to dis-
semination because the disseminating 
agency may not have the expertise 
with which to make such determina-
tions. Further, information which may 
initially appear to be inaccurate, irrel-
evant, untimely or incomplete may, 
when gathered, grouped, and evaluated 
with other available information, be-
come more pertinent as an investiga-
tion progresses. In addition, applica-
tion of this provision could seriously 
impede criminal investigators and in-
telligence analysts in the exercise of 
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their judgment in reporting on results 
obtained during criminal investiga-
tions. The Federal Emergency Manage-
ment Agency believes that it is appro-
priate to exempt the above-listed sys-
tem of records from the provisions of 5 
U.S.C. 552a(e)(5). 

(xi) 5 U.S.C. 552a(e)(8) requires that 
an agency make reasonable effort to 
serve notice on an individual when any 
record on the individual is made avail-
able to any person under compulsory 
legal process when such process be-
comes a matter of public record. The 
Federal Emergency Management Agen-
cy believes that the above-listed sys-
tem of records should be exempt from 
this provision in order to avoid reveal-
ing investigative techniques and proce-
dures outlined in those records and in 
order to prevent revelation of the ex-
istence on an on-going investigation 
where there is a need to keep the exist-
ence of the investigation secret. 

(xii) 5 U.S.C. 552a(g) provides civil 
remedies to an individual for an agen-
cy’s refusal to amend a record or to 
make a review of a request for amend-
ment; for an agency’s refusal to grant 
access to a record; for an agency’s fail-
ure to maintain accurate, relevant, 
timely and complete records which are 
used to make a determination which is 
adverse to the individual; and for an 
agency’s failure to comply with any 
other provision of 5 U.S.C. 552a in such 
a way as to have an adverse effect on 
an individual. The Federal Emergency 
Management Agency believes that the 
above-listed system of records should 
be exempted from this provision to the 
extent that the civil remedies provided 
therein may relate to provisions of 5 
U.S.C. 552a from which the above-listed 
system of records is proposed to be ex-
empt. Since the provisions of 5 U.S.C. 
552a enumerated in paragraphs (b)(2)(i) 
through (xi) of this section are pro-
posed to be inapplicable to the above- 
listed systems of records for the rea-
sons stated therein, there should be no 
corresponding civil remedies for failure 
to comply with the requirements of 
those provisions to which the exemp-
tion is proposed to apply. Further, the 
Federal Emergency Management Agen-
cy believes that application of this pro-
vision to the above-listed system of 
records would adversely affect its abil-

ity to conduct criminal investigations 
by exposing to civil court action every 
stage of the criminal investigative 
process in which information is com-
piled or used in order to identify, de-
tect, or otherwise investigate persons 
suspected or known to be engaged in 
criminal conduct. 

(xiii) Individuals may not have ac-
cess to another agency’s records, which 
are contained in files maintained by 
the Federal Emergency Management 
Agency, when that other agency’s reg-
ulations provide that such records are 
subject to general exemption under 5 
U.S.C. 552a(j). If such exempt records 
are within a request for access, FEMA 
will advise the individual of their ex-
istence and of the name and address of 
the source agency. For any further in-
formation concerning the record and 
the exemption, the individual must 
contact that source agency. 

[45 FR 64580, Sept. 30, 1980] 

§ 6.87 Specific exemptions. 
(a) Exempt under 5 U.S.C. 552a(k)(1). 

The Administrator, Federal Emergency 
Management Agency has determined 
that certain systems of records may be 
exempt from the requirements of (c)(3) 
and (d) pursuant to 5 U.S.C. 552a(k)(1) 
to the extent that the system contains 
any information properly classified 
under Executive Order 12356 or any sub-
sequent Executive order and which are 
required to be kept secret in the inter-
est of national defense or foreign pol-
icy. To the extent that this occurs, 
such records in the following systems 
would be exempt: 

Claims (litigation) (FEMA/GC–1)—Limited 
Access 

FEMA Enforcement (Compliance) (FEMA/ 
GC–2)—Limited Access 

General Investigative Files (FEMA/IG–1)— 
Limited Access 

Security Management Information System 
(FEMA/SEC–1)—Limited Access 

(b) Exempt under 5 U.S.C. 552a(k)(2) 
from the requirements of 5 U.S.C. 552a 
(c)(3), (d), (e)(1), (e)(4) (G), (H), and (I), 
and (f). The Federal Emergency Man-
agement Agency will not deny individ-
uals access to information which has 
been used to deny them a right, privi-
lege, or benefit to which they would 
otherwise be entitled. 
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(1) Exempt systems. The following sys-
tems of records, which contain infor-
mation of the type described in 5 U.S.C. 
552a(k)(2), shall be exempt from the 
provisions of 5 U.S.C. 552a(k)(2) listed 
in paragraph (b) of this section. 

Claims (litigation) (FEMA/GC–1)—Limited 
Access 

FEMA Enforcement (Compliance) (FEMA/ 
GC–2)—Limited Access 

General Investigative Files (FEMA/IG–1)— 
Limited Access 

Equal Employment Opportunity Complaints 
of Discrimination Files (FEMA/PER–2)— 
Limited Access 

(2) Reasons for exemptions. (i) 5 U.S.C. 
552a (e)(4)(G) and (f)(1) enable individ-
uals to be notified whether a system of 
records contains records pertaining to 
them. The Federal Emergency Manage-
ment Agency believes that application 
of these provisions to the above-listed 
systems of records would impair the 
ability of FEMA to successfully com-
plete investigations and inquiries of 
suspected violators of civil and crimi-
nal laws and regulations under its ju-
risdiction. In many cases investiga-
tions and inquiries into violations of 
civil and criminal laws and regulations 
involve complex and continuing pat-
terns of behavior. Individuals, if in-
formed, that they have been identified 
as suspected violators of civil or crimi-
nal laws and regulations, would have 
an opportunity to take measures to 
prevent detection of illegal action so as 
to avoid prosecution or the imposition 
of civil sanctions. They would also be 
able to learn the nature and location of 
the investigation or inquiry, the type 
of surveillance being utilized, and they 
would be able to transmit this knowl-
edge to co-conspirators. Finally, viola-
tors might be given the opportunity to 
destroy evidence needed to prove the 
violation under investigation or in-
quiry. 

(ii) 5 U.S.C. 552a (d)(1), (e)(4)(H) and 
(f)(2), (3) and (5) enable individuals to 
gain access to records pertaining to 
them. The Federal Emergency Manage-
ment Agency believes that application 
of these provisions to the above-listed 
systems of records would impair its 
ability to complete or continue civil or 
criminal investigations and inquiries 
and to detect violators of civil or 
criminal laws. Permitting access to 

records contained in the above-listed 
systems of records would provide viola-
tors with significant information con-
cerning the nature of the civil or crimi-
nal investigation or inquiry. Knowl-
edge of the facts developed during an 
investigation or inquiry would enable 
violators of criminal and civil laws and 
regulations to learn the extent to 
which the investigation or inquiry has 
progressed, and this could provide 
them with an opportunity to destroy 
evidence that would form the basis for 
prosecution or the imposition of civil 
sanctions. In addition, knowledge 
gained through access to investigatory 
material could alert a violator to the 
need to temporarily postpone commis-
sion of the violation or to change the 
intended point where the violation is 
to be committed so as to avoid detec-
tion or apprehension. Further, access 
to investigatory material would dis-
close investigative techniques and pro-
cedures which, if known, could enable 
violators to structure their future op-
erations in such a way as to avoid de-
tection or apprehension, thereby neu-
tralizing investigators’ established and 
effective investigative tools and proce-
dures. In addition, investigatory mate-
rial may contain the identity of a con-
fidential source of information or other 
informer who would not want his/her 
identity to be disclosed for reasons of 
personal privacy or for fear of reprisal 
at the hands of the individual about 
whom he/she supplied information. In 
some cases mere disclosure of the in-
formation provided by an informer 
would reveal the identity of the in-
former either through the process of 
elimination or by virtue of the nature 
of the information supplied. If inform-
ers cannot be assured that their identi-
ties (as sources for information) will 
remain confidential, they would be 
very reluctant in the future to provide 
information pertaining to violations of 
criminal and civil laws and regula-
tions, and this would seriously com-
promise the ability of the Federal 
Emergency Management Agency to 
carry out its mission. Further, applica-
tion of 5 U.S.C. 552a (d)(1), (e)(4)(H) and 
(f)(2), (3) and (5) to the above-listed sys-
tems of records would make available 
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attorney’s work product and other doc-
uments which contain evaluations, rec-
ommendations, and discussions of on- 
going civil and criminal legal pro-
ceedings; the availability of such docu-
ments could have a chilling effect on 
the free flow of information and ideas 
within the Federal Emergency Manage-
ment Agency which is vital to the 
agency’s predecisional deliberative 
process, could seriously prejudice the 
agency’s or the Government’s position 
in a civil or criminal litigation, and 
could result in the disclosure of inves-
tigatory material which should not be 
disclosed for the reasons stated above. 
It is the belief of the Federal Emer-
gency Management Agency that, in 
both civil actions and criminal pros-
ecutions, due process will assure that 
individuals have a reasonable oppor-
tunity to learn of the existence of, and 
to challenge, investigatory records and 
related materials which are to be used 
in legal proceedings. 

(iii) 5 U.S.C. 552a (d)(2), (3) and (4), 
(e)(4)(H) and (f)(4) which are dependent 
upon access having been granted to 
records pursuant to the provisions 
cited in paragraph (b)(2)(ii) of this sec-
tion, enable individuals to contest 
(seek amendment to) the content of 
records contained in a system of 
records and require an agency to note 
an amended record and to provide a 
copy of an individual’s statement (of 
disagreement with the agency’s refusal 
to amend a record) to persons or other 
agencies to whom the record has been 
disclosed. The Federal Emergency 
Management Agency believes that the 
reasons set forth in paragraphs (b)(2)(i) 
of this section are equally applicable to 
this paragraph, and, accordingly, those 
reasons are hereby incorporated herein 
by reference. 

(iv) 5 U.S.C. 552a(c)(3) requires that 
an agency make accountings of disclo-
sures of records available to individ-
uals named in the records at their re-
quest; such accountings must state the 
date, nature, and purpose of each dis-
closure of a record and the name and 
address of the recipient. The Federal 
Emergency Management Agency be-
lieves that application of this provision 
to the above-listed systems of records 
would impair the ability of the Federal 
Emergency Management Agency and 

other law enforcement agencies to con-
duct investigations and inquiries into 
civil and criminal violations under 
their respective jurisdictions. Making 
accountings available to violators 
would alert those individuals to the 
fact that the Federal Emergency Man-
agement Agency or another law en-
forcement authority is conducting an 
investigation or inquiry into their ac-
tivities, and such accountings could re-
veal the geographic location of the in-
vestigation or inquiry, the nature and 
purpose of the investigation or inquiry 
and the nature of the information dis-
closed, and the date on which that in-
vestigation or inquiry was active. Vio-
lators possessing such knowledge 
would thereby be able to take appro-
priate measures to avoid detection or 
apprehension by altering their oper-
ations, transferring their activities to 
other locations or destroying or con-
cealing evidence which would form the 
basis for prosecution or the imposition 
of civil sanctions. 

(v) 5 U.S.C. 552a(e)(1) requires that an 
agency maintain in its records only 
such information about an individual 
as is relevant and necessary to accom-
plish a purpose of the agency required 
to be accomplished by statute or execu-
tive order. The term maintain as de-
fined in 5 U.S.C. 552a(a)(3) includes 
‘‘collect’’ and ‘‘disseminate.’’ At the 
time that information is collected by 
the Federal Emergency Management 
Agency there is often insufficient time 
to determine whether the information 
is relevant and necessary to accom-
plish a purpose of the Federal Emer-
gency Management Agency; in many 
cases information collected may not be 
immediately susceptible to a deter-
mination of whether the information is 
relevant and necessary, particularly in 
the early stages of investigation or in-
quiry, and in many cases information 
which initially appears to be irrelevant 
or unnecessary may, upon further eval-
uation or upon continuation of the in-
vestigation or inquiry, prove to have 
particular relevance to an enforcement 
program of the Federal Emergency 
Management Agency. Further, not all 
violations of law uncovered during a 
Federal Emergency Management Agen-
cy inquiry fall within the civil or 
criminal jurisdiction of the Federal 
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Emergency Management Agency; in 
order to promote effective law enforce-
ment, it often becomes necessary and 
desirable to disseminate information 
pertaining to such violations to other 
law enforcement agencies which have 
jurisdiction over the offense to which 
the information relates. The Federal 
Emergency Management Agency 
should not be placed in a position of 
having to ignore information relating 
to violations of law not within its ju-
risdiction when that information 
comes to the attention of the Federal 
Emergency Management Agency 
through the conduct of a lawful FEMAs 
civil or criminal investigation or in-
quiry. The Federal Emergency Manage-
ment Agency therefore believes that it 
is appropriate to exempt the above- 
listed systems of records from the pro-
visions of 5 U.S.C. 552a(e)(1). 

(c) Exempt under 5 U.S.C. 552a(k)(5). 
The Administrator, Federal Emergency 
Management Agency has determined 
that certain systems of records are ex-
empt from the requirements of (c)(3) 
and (d) of 5 U.S.C. 552a. 

(1) Exempt systems. The following sys-
tems of records, which contain infor-
mation of the type described in 5 U.S.C. 
552a(k)(5), shall be exempted from the 
provisions of 5 U.S.C. 552a listed in 
paragraph (c) of this section. 

Claims (litigation) (FEMA/GC–1)—Limited 
Access 

FEMA Enforcement (Compliance) (FEMA/ 
GC–2)—Limited Access 

General Investigative Files (FEMA/IG–2)— 
Limited Access 

Security Management Information Systems 
(FEMA/SEC–1)—Limited Access 

(2) Reasons for exemptions. All infor-
mation about individuals in these 
records that meet the criteria stated in 
5 U.S.C. 552a(k)(5) is exempt from the 
requirements of 5 U.S.C. 552a (c)(3) and 
(d). These provisions of the Privacy Act 
relate to making accountings of disclo-
sure available to the subject and access 
to and amendment of records. These 
exemptions are claimed because the 
system of records entitled, FEMA/SEC– 
1, Security Management Information 
System, contains investigatory mate-
rial compiled solely for the purpose of 
determining suitability, eligibility, or 
qualifications for access to classified 
information or classified Federal con-

tracts, but only to the extent that the 
disclosure would reveal the identity of 
a source who furnished information to 
the Government under an express 
promise or, prior to September 27, 1975, 
under an implied promise that the 
identity of the source would be held in 
confidence. During the litigation proc-
ess and investigations, it is possible 
that certain records from the system of 
records entitled, FEMA/SEC–1, Secu-
rity Management System may be nec-
essary and relevant to the litigation or 
investigation and included in these sys-
tems of records. To the extent that this 
occurs, the Administrator, FEMA, has 
determined that the records would also 
be exempted from subsections (c)(3) 
and (d) pursuant to 5 U.S.C. 552a(k)(5) 
to protect such records. A determina-
tion will be made at the time of the re-
quest for a record concerning whether 
specific information would reveal the 
identity of a source. This exemption is 
required in order to protect the con-
fidentiality of the sources of informa-
tion compiled for the purpose of deter-
mining access to classified informa-
tion. This confidentiality helps main-
tain the Government’s continued ac-
cess to information from persons who 
would otherwise refuse to give it. 

[45 FR 64580, Sept. 30, 1980, as amended at 47 
FR 54816, Dec. 6, 1982; 52 FR 5114, Feb. 19, 
1987] 

PART 7—NONDISCRIMINATION IN 
FEDERALLY-ASSISTED PROGRAMS 
(FEMA REG. 5) 

Subpart A—Nondiscrimination in FEMA- 
Assisted Programs—General 

Sec. 
7.1 Purpose. 
7.2 Definitions. 
7.3 Application of this regulation. 
7.4 Further application of this regulation. 
7.5 Specific discriminatory actions prohib-

ited. 
7.6 Life, health, and safety. 
7.7 Assurances required. 
7.8 Elementary and secondary schools. 
7.9 Assurances from institutions. 
7.10 Compliance information. 
7.11 Conduct of investigations. 
7.12 Procedure for effecting compliance. 
7.13 Hearings. 
7.14 Decisions and notices. 
7.15 Judicial review. 
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7.16 Effect on other regulations; forms and 
instructions. 

Subparts B–D [Reserved] 

Subpart E—Nondiscrimination on the Basis 
of Age in Programs or Activities Re-
ceiving Federal Financial Assistance 
From FEMA 

GENERAL 

7.910 What is the purpose of the Age Dis-
crimination Act of 1975? 

7.911 What is the purpose of FEMA’s age 
discrimination regulation? 

7.912 To what programs or activities does 
this regulation apply? 

7.913 Definition of terms used in this regu-
lation. 

STANDARDS FOR DETERMINING AGE 
DISCRIMINATION 

7.920 Rules against age discrimination. 
7.921 Exceptions to the rules against age 

discrimination: Normal operation or 
statutory objective of any program or ac-
tivity. 

7.922 Exceptions to the rules against age 
discrimination: Reasonable factors other 
than age. 

7.923 Burden of proof for exceptions. 
7.924 Affirmative action by recipient. 
7.925 Special benefits for children and the 

elderly. 
7.926 Age distinctions contained in FEMA 

regulations. 

DUTIES OF FEMA RECIPIENTS 

7.930 General responsibilities. 
7.931 Notice to subrecipients and bene-

ficiaries. 
7.932 Assurance of compliance and recipient 

assessment of age distinctions. 
7.933 Information requirement. 

INVESTIGATION, CONCILIATION, AND 
ENFORCEMENT PROCEDURES 

7.940 Compliance reviews. 
7.941 Complaints. 
7.942 Mediation. 
7.943 Investigation. 
7.944 Prohibition against intimidation or 

retaliation. 
7.945 Compliance procedure. 
7.946 Hearings, decisions, post-termination 

proceedings. 
7.947 Remedial action by recipient. 
7.948 Alternate funds disbursal procedure. 
7.949 Exhaustion of administrative rem-

edies. 

SOURCE: 30 FR 321, Jan. 9, 1965, unless oth-
erwise noted. Redesignated at 45 FR 44575, 
July 1, 1980. 

Subpart A—Nondiscrimination in 
FEMA-Assisted Programs—General 

AUTHORITY: FEMA Reg. 5 issued under sec. 
602, 78 Stat. 252; 42 U.S.C. 2000 d–1; 42 U.S.C. 
1855–1885g; 50 U.S.C. 404. 

SOURCE: 30 FR 321, Jan. 9, 1965, unless oth-
erwise noted. Redesignated at 45 FR 44575, 
July 1, 1980, and further redesignated at 55 
FR 23078, June 6, 1990. 

§ 7.1 Purpose. 
The purpose of this regulation is to 

effectuate the provisions of title VI of 
the Civil Rights Act of 1964 (hereafter 
referred to as the ‘‘Act’’) to the end 
that no person in the United States 
shall, on the ground of race, color, or 
national origin, be excluded from par-
ticipation in, be denied the benefits of, 
or be otherwise subjected to discrimi-
nation under any program or activity 
receiving Federal financial assistance 
from the Federal Emergency Manage-
ment Agency. 

§ 7.2 Definitions. 
As used in this regulation: 
(a) The term responsible agency official 

with respect to any program receiving 
Federal financial assistance means the 
Administrator of the Federal Emer-
gency Management Agency or other of-
ficial of the agency who by law or by 
delegation has the principal responsi-
bility within the agency for the admin-
istration of the law extending such as-
sistance. 

(b) The term United States means the 
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, 
Guam, Wake Island, the Canal Zone, 
and the territories and possessions of 
the United States, and the term State 
means any one of the foregoing. 

(c) The term Federal financial assist-
ance includes (1) grants and loans of 
Federal funds, (2) the grant or donation 
of Federal property and interests in 
property, (3) the detail of Federal per-
sonnel, (4) the sale and lease of, and the 
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property 
without consideration or at a nominal 
consideration, or at a consideration 
which is reduced for the purpose of as-
sisting the recipient, or in recognition 
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of the public interest to be served by 
such sale or lease to the recipient, and 
(5) any Federal agreement, arrange-
ment, or other contract which has as 
one of its purposes the provision of as-
sistance. 

(d) The terms program or activity and 
program mean all of the operations of 
any entity described in paragraphs 
(d)(1) through (4) of this section, any 
part of which is extended Federal fi-
nancial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (d)(1), (2), or (3) 
of this section. 

(e) The term facility includes all or 
any portion of structure, equipment, or 
other real or personal property or in-
terests therein, and the provision of fa-
cilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities. 

(f) The term recipient means any 
State, political subdivision of any 
State, or instrumentality of any State 
or political subdivision, any public or 
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State, to whom Federal 
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not 
include any ultimate beneficiary. 

(g) The term primary recipient means 
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient. 

(h) The term applicant means one 
who submits an application, request, or 
plan required to be approved by a re-
sponsible agency official, or by a pri-
mary recipient, as a condition to eligi-
bility for Federal financial assistance, 
and the term application means such an 
application, request, or plan. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.3 Application of this regulation. 
No person in the United States shall, 

on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or 
be otherwise subjected to discrimina-
tion under any program to which this 
regulation applies. 

[68 FR 51379, Aug. 26, 2003] 

§ 7.4 Further application of this regu-
lation. 

This regulation applies to any pro-
gram for which Federal financial as-
sistance is authorized under a law ad-
ministered by the Federal Emergency 
Management Agency. It applies to 
money paid, property transferred, or 
other Federal financial assistance ex-
tended after the effective date of the 
regulation pursuant to an application 
approved prior to such effective date. 
This regulation does not apply to (a) 
any Federal financial assistance by 
way of insurance or guaranty con-
tracts, (b) money paid, property trans-
ferred, or other assistance extended be-
fore the effective date of this regula-
tion, (c) any assistance to any indi-
vidual who is the ultimate beneficiary, 
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or (d) any employment practice, under 
such program, of any employer, em-
ployment agency, or labor organiza-
tion. 

(Reorganization Plan No. 3 of 1978, E.O. 12127 
and E.O. 12148) 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, as amended at 48 FR 
44543, Sept. 29, 1983; 68 FR 51379, Aug. 26, 2003] 

§ 7.5 Specific discriminatory actions 
prohibited. 

(a) A recipient to which this regula-
tion applies may not, directly or 
through contractual or other arrange-
ments, on ground of race, color, or na-
tional origin: 

(1) Deny any individual any service, 
financial aid, or other benefit provided 
under the program; 

(2) Provide any service, financial aid, 
or other benefit to an individual which 
is different, or is provided in a different 
manner, from that provided to others 
under the program; 

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service, 
financial aid, or other benefit under 
the program; 

(4) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other ben-
efit under the program; 

(5) Treat an individual differently 
from others in determining whether he 
satisfies any admission, enrollment, 
quota, eligibility, membership or other 
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or 
other benefit provided under the pro-
gram; 

(6) Deny an individual an opportunity 
to participate in the program through 
the provision of services or otherwise 
or afford him an opportunity to do so 
which is different from that afforded 
others under the program. 

(b) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro-
vided under any such program, or the 
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities 
will be provided under any such pro-
gram, or the class of individuals to be 

afforded an opportunity to participate 
in any such program, may not, directly 
or through contractual or other ar-
rangements, utilize criteria or methods 
of administration which have the effect 
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the 
program as respect individuals of a par-
ticular race, color, or national origin. 

(c) As used in this section the serv-
ices, financial aid, or other benefits 
provided under a program receiving 
Federal financial assistance shall be 
deemed to include any service, finan-
cial aid, or other benefit provided in or 
through a facility provided with the 
aid of Federal financial assistance. 

(d) The enumeration of specific forms 
of prohibited discrimination in this 
section does not limit the generality of 
the prohibition in section 4. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.6 Life, health, and safety. 
Notwithstanding the provisions of 

section 5, a recipient of Federal finan-
cial assistance shall not be deemed to 
have failed to comply with section 3, if 
immediate provision of a service or 
other benefit to an individual is nec-
essary to prevent his death or serious 
impairment of his health or safety. 

§ 7.7 Assurances required. 
Every application for Federal finan-

cial assistance to which this regulation 
applies, and every application for Fed-
eral financial assistance to provide a 
facility shall, as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to 
the application, contain or be accom-
panied by an assurance that the pro-
gram will be conducted or the facility 
operated in compliance with all re-
quirements imposed by or pursuant to 
this regulation. In the case of an appli-
cation for Federal financial assistance 
to provide real property or structures 
thereon, the assurance shall obligate 
the recipient, or, in the case of a subse-
quent transfer, the transferee, for the 
period during which the real property 
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or structures are used for a purpose for 
which the Federal financial assistance 
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. In the case of personal 
property the assurance shall obligate 
the recipient for the period during 
which he retains ownership or posses-
sion of the property. In all other cases 
the assurance shall obligate the recipi-
ent for the period during which Federal 
financial assistance is extended pursu-
ant to the application. The responsible 
agency official shall specify the form of 
the foregoing assurances and the ex-
tent to which like assurances will be 
required of subgrantee, contractors and 
subcontractors, transferees, successors 
in interest, and other participants. Any 
such assurance shall include provisions 
which give the United States a right to 
seek its judicial enforcement. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.8 Elementary and secondary 
schools. 

The requirements of section 7 with 
respect to any elementary or secondary 
school or school system shall be 
deemed to be satisfied if such school or 
school system (a) is subject to a final 
order of a court of the United States 
for the desegregation of such school or 
school system, and provides an assur-
ance that it will comply with such 
order, including any future modifica-
tion of such order, or (b) submits a plan 
for the desegregation of such school or 
school system which the United States 
Commissioner of Education determines 
is adequate to accomplish the purpose 
of the Act and this regulation, and pro-
vides reasonable assurance that it will 
carry out such plans; in any case of 
continuing Federal financial assistance 
the responsible agency official may re-
serve the right to redetermine, after 
such period as may be specified by him, 
the adequacy of the plan to accomplish 
the purposes of the Act and this regula-
tion. In any case to which a final order 
of a court of the United States for the 
desegregation of such school or school 
system is entered after submission of 
such a plan, such plan shall be revised 
to conform to such final order, includ-

ing any future modification of such 
order. 

§ 7.9 Assurances from institutions. 
(a) In the case of any application for 

Federal financial assistance to an in-
stitution of higher education, the as-
surance required by section 7 shall ex-
tend to admission practices and to all 
other practices relating to the treat-
ment of students. 

(b) The assurances required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to 
the institution’s practices with respect 
to admission or other treatment of in-
dividuals as students, patients, or cli-
ents of the institutions or to the oppor-
tunity to participate in the provision 
of services or other benefits to such in-
dividuals, shall be applicable to the en-
tire institution. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.10 Compliance information. 
(a) Cooperation and assistance. The re-

sponsible official in the Federal Emer-
gency Management Agency shall to the 
fullest extent practicable seek the co-
operation of recipients in obtaining 
compliance with this regulation and 
shall provide assistance and guidance 
to recipients to help them comply vol-
untarily with this regulation. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible agency official or his 
designee timely, complete, and accu-
rate compliance reports at such times, 
and in such form and containing such 
information, as the responsible agency 
official or his designee may determine 
to be necessary to enable him to ascer-
tain whether the recipient has com-
plied or is complying with this regula-
tion. In the case in which a primary re-
cipient extends Federal financial as-
sistance to any other recipient, such 
other recipient shall also submit such 
compliance reports to the primary re-
cipient as may be necessary to enable 
the primary recipient to carry out its 
obligations under this regulation. 

(c) Access to sources of information. 
Each recipient shall permit access by 
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the responsible agency official or his 
designee during normal business hours 
to such of its books, records, accounts, 
and other sources of information, and 
its facilities as may be pertinent to as-
certain compliance with this regula-
tion. Where any information required 
of a recipient is in the exclusive posses-
sion of any other agency, institution or 
person and this agency, institution or 
person shall fail or refuse to furnish 
this information, the recipient shall so 
certify in its report and shall set forth 
what efforts it has made to obtain the 
information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this regulation and its applicability to 
the program for which the recipient re-
ceives Federal financial assistance, and 
make such information available to 
them in such manner, as the respon-
sible agency official finds necessary to 
apprise such persons of the protection 
against discrimination assured them 
by the Act and this regulation. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.11 Conduct of investigations. 
(a) Periodic compliance reviews. The re-

sponsible agency official or his des-
ignee shall from time to time review 
the practices of recipients to determine 
whether they are complying with this 
regulation. 

(b) Complaints. Any person who be-
lieves himself or any specific class of 
individuals to be subjected to discrimi-
nation prohibited by this regulation 
may by himself or by a representative 
file a written complaint with the Na-
tional Headquarters or any Regional 
Office of the Federal Emergency Man-
agement Agency. A complaint must be 
filed not later than 180 days from the 
date of the alleged discrimination, un-
less the time for filing is extended by 
the responsible agency official or his 
designee. 

(c) Investigations. The responsible 
agency official or his designee will 
make a prompt investigation whenever 
a compliance review, report, com-

plaint, or any other information indi-
cates a possible failure to comply with 
this regulation. The investigation 
should include, where appropriate, a re-
view of the pertinent practices and 
policies of the recipient, the cir-
cumstances under which the possible 
noncompliance with this regulation oc-
curred, and other factors relevant to a 
determination as to whether the recipi-
ent has failed to comply with this regu-
lation. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this regulation, the re-
sponsible agency official or his des-
ignee will so inform the recipient and 
the matter will be resolved by informal 
means whenever possible. If it has been 
determined that the matter cannot be 
resolved by informal means, action will 
be taken as provided for in section 12. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(d)(1) of this section the responsible 
agency official or his designee will so 
inform the recipient and the complain-
ant, if any, in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of the Act or this regulation, or be-
cause he has made a complaint, testi-
fied, assisted, or participated in any 
manner in an investigation, pro-
ceeding, or hearing under this regula-
tion. The identity of complainants 
shall be kept confidential except to the 
extent necessary to carry out the pur-
poses of this regulation, including the 
conduct of any investigation, hearing, 
or judicial proceeding arising there-
under. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990, as amended 
at 64 FR 38309, July 16, 1999] 

§ 7.12 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this regulation, and if the non-
compliance or threatened noncompli-
ance cannot be corrected by informal 
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means, compliance with this regulation 
may be effected by the suspension or 
termination of or refusal to grant or to 
continue Federal financial assistance 
or by any other means authorized by 
law. Such other means may include, 
but are not limited to, (1) a reference 
to the Department of Justice with a 
recommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including 
other titles of the Act), or any assur-
ance or other contractual undertaking, 
and (2) any applicable proceeding under 
state or local law. 

(b) Noncompliance with section 7. If an 
applicant fails or refuses to furnish an 
assurance required under section 7 or 
otherwise fails or refuses to comply 
with a requirement imposed by or pur-
suant to that section Federal financial 
assistance may be refused in accord-
ance with the procedures of paragraph 
(c) of this section. The agency shall not 
be required to provide assistance in 
such a case during the pendency of the 
administrative proceedings under such 
paragraph except that the agency shall 
continue assistance during the pend-
ency of such proceedings where such 
assistance is due and payable pursuant 
to an application thereof approved 
prior to the effective date of this regu-
lation. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until (1) the responsible agency of-
ficial has advised the applicant or re-
cipient of his failure to comply and has 
determined that compliance cannot be 
secured by voluntary means, (2) there 
has been an express finding on the 
record, after opportunity for hearing, 
of a failure by the applicant or recipi-
ent to comply with a requirement im-
posed by or pursuant to this regula-
tion, (3) the action has been approved 
by the Administrator of the Federal 
Emergency Management Agency pursu-
ant to section 14, and (4) the expiration 
of 30 days after the Administrator has 
filed with the committee of the House 
and the committee of the Senate hav-
ing legislative jurisdiction over the 
program involved, a full written report 

of the circumstances and the grounds 
for such action. Any action to suspend 
or terminate or to refuse to grant or to 
continue Federal financial assistance 
shall be limited to the particular polit-
ical entity, or part thereof, or other ap-
plicant or recipient as to whom such a 
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible agency 
official has determined that compli-
ance cannot be secured by voluntary 
means, (2) the action has been approved 
by the Administrator of the Federal 
Emergency Management Agency, (3) 
the recipient or other person has been 
notified of its failure to comply and of 
the action to be taken to effect compli-
ance, and (4) the expiration of at least 
10 days from the mailing of such notice 
to the recipient or other person. Dur-
ing this period of at least 10 days addi-
tional efforts shall be made to persuade 
the recipient or other person to comply 
with the regulation and to take such 
corrective action as may be appro-
priate. 

§ 7.13 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by section 12(c), reasonable no-
tice shall be given by registered or cer-
tified mail, return receipt requested, to 
the affected applicant or recipient. 
This notice shall advise the applicant 
or recipient of the action proposed to 
be taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either (1) fix a date not less 
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible 
agency official that the matter be 
scheduled for hearing or (2) advise the 
applicant or recipient that the matter 
in question has been set down for hear-
ing at a stated place and time. The 
time and place so fixed shall be reason-
able and shall be subject to change for 
cause. The complainant, if any, shall 
be advised of the time and place of the 
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hearing. An applicant or recipient may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of an applicant or recipient 
to request a hearing under this sub-
section or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under section 602 of the Act 
and section 12(c) of this regulation and 
consent to the making of a decision on 
the basis of such information as is 
available. 

(b) Time and place of hearing. Hear-
ings shall be held at the National Head-
quarters of the Federal Emergency 
Management Agency in Washington, 
DC, at a time fixed by the responsible 
agency official unless he determines 
that the convenience of the applicant 
or recipient or of the agency requires 
that another place be selected. Hear-
ings shall be held before the respon-
sible agency official or, at his discre-
tion, before a hearing examiner des-
ignated in accordance with section 11 
of the Administrative Procedure Act. 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the agency shall have the 
right to be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 5–8 
of the Administrative Procedure Act, 
and in accordance with such rules of 
procedure as are proper (and not incon-
sistent with this section) relating to 
the conduct of the hearing, giving of 
notices subsequent to those provided 
for in paragraph (a) of this section, 
taking of testimony, exhibits, argu-
ments and briefs, requests for findings, 
and other related matters. Both the 
agency and the applicant or recipient 
shall be entitled to introduce all rel-
evant evidence on the issues as stated 
in the notice for hearing or as deter-
mined by the officer conducting the 
hearing at the outset of or during the 
hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this regulation, but rules or 
principles designed to assure produc-
tion of the most credible evidence 
available and to subject testimony to 
test by cross-examination shall be ap-

plied where reasonably necessary by 
the officer conducting the hearing. The 
hearing officer may exclude irrelevant, 
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given 
to refute facts and arguments advanced 
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the 
record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this regulation with 
respect to two or more Federal stat-
utes, authorities, or other means by 
which Federal financial assistance is 
extended and to which this regulation 
applies, or noncompliance with this 
regulation and the regulations of one 
or more other Federal departments or 
agencies issued under title VI of the 
Act, the Administrator of the Federal 
Emergency Management Agency may, 
by agreement with such other depart-
ments or agencies where applicable, 
provide for the conduct of consolidated 
or joint hearings, and for the applica-
tion to such hearings of rules of proce-
dures not inconsistent with this regu-
lation. Final decisions in such cases, 
insofar as this regulation is concerned, 
shall be made in accordance with sec-
tion 14. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.14 Decisions and notices. 

(a) Decision by person other than the 
responsible agency official. If the hearing 
is held by a hearing examiner such 
hearing examiner shall either make an 
initial decision, if so authorized, or 
certify the entire record including his 
recommended findings and proposed de-
cision to the responsible agency offi-
cial for a final decision, and a copy of 
such initial decision or certification 
shall be mailed to the applicant or re-
cipient. Where the initial decision is 
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made by the hearing examiner the ap-
plicant or recipient may within 30 days 
of the mailing of such notice of initial 
decision file with the responsible agen-
cy official his exceptions to the initial 
decision, with his reasons therefor. In 
the absence of exceptions, the respon-
sible agency official may on his own 
motion within 45 days after the initial 
decision serve on the applicant or re-
cipient a notice that he will review the 
decision. Upon the filing of such excep-
tions or of such notice of review the re-
sponsible agency official shall review 
the initial decision and issue his own 
decision thereon including the reasons 
therefor. In the absence of either ex-
ceptions or a notice of review the ini-
tial decision shall constitute the final 
decision of the responsible agency offi-
cial. 

(b) Decisions on record or review by the 
responsible agency official. Whenever a 
record is certified to the responsible 
agency official for decision or he re-
views the decision of a hearing exam-
iner pursuant to paragraph (a) of this 
section, or whenever he conducts the 
hearing, the applicant or recipient 
shall be given reasonable opportunity 
to file with him briefs or other written 
statements of its contentions, and a 
copy of his final decision shall be given 
in writing to the applicant or recipient 
and to the complainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to section 13(a) a decision 
shall be made by the responsible agen-
cy official on the record and a copy of 
such decision shall be given in writing 
to the applicant or recipient, and to 
the complainant, if any. 

(d) Rulings required. Each decision of 
a hearing officer or responsible agency 
official shall set forth his ruling on 
each finding, conclusion, or exception 
presented, and shall identify the re-
quirement or requirements imposed by 
or pursuant to this regulation with 
which it is found that the applicant or 
recipient has failed to comply. 

(e) Approval by Administrator. Any 
final decision of a responsible agency 
official (other than the Director of the 
agency) which provides for the suspen-
sion or termination of, or the refusal to 
grant or continue Federal financial as-
sistance, or the imposition of any other 

sanction available under this regula-
tion or the Act, shall promptly be 
transmitted to the Administrator of 
the Federal Emergency Management 
Agency who may approve such deci-
sion, may vacate it, or remit or miti-
gate any sanction imposed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of the Act and this 
regulation, including provisions de-
signed to assure that no Federal finan-
cial assistance to which this regulation 
applies will thereafter be extended to 
the applicant or recipient determined 
by such decision to be in default in its 
performance of an assurance given by 
it pursuant to this regulation, or to 
have otherwise failed to comply with 
this regulation, unless and until it cor-
rects its noncompliance and satisfies 
the Administrator of the Federal 
Emergency Management Agency that 
it will fully comply with this regula-
tion. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

§ 7.15 Judicial review. 

Action taken pursuant to section 602 
of the Act is subject to judicial review 
as provided in section 603 of the Act. 

§ 7.16 Effect on other regulations; 
forms and instructions. 

(a) Effect on other regulations. All reg-
ulations, orders, or like directions 
heretofore issued by any officer of the 
Federal Emergency Management Agen-
cy which impose requirements designed 
to prohibit any discrimination against 
individuals on the ground of race, 
color, or national origin under any pro-
gram to which this regulation applies, 
and which authorize the suspension or 
termination of or refusal to grant or to 
continue Federal financial assistance 
to any applicant for or recipient of 
such assistance for failure to comply 
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with such requirements, are hereby su-
perseded to the extent that such dis-
crimination is prohibited by this regu-
lation, except that nothing in this reg-
ulation shall be deemed to relieve any 
person of any obligation assumed or 
imposed under any such superseded 
regulation, order, instruction, or like 
direction prior to the effective date of 
this regulation. Nothing in this regula-
tion, however, shall be deemed to su-
persede Executive Orders 10925 and 
11114 (including future amendments 
thereof) and regulations issued there-
under, or any other regulations or in-
structions, insofar as such regulations 
or instructions prohibit discrimination 
on the ground of race, color, or na-
tional origin in any program or situa-
tion to which this regulation is inappli-
cable, or prohibit discrimination on 
any other ground. 

(b) Forms and instructions. Each re-
sponsible agency official shall issue 
and promptly make available to inter-
ested persons forms and detailed in-
structions and procedures for effec-
tuating this regulation as applied to 
programs to which this regulation ap-
plies and for which he is responsible. 

(c) Supervision and coordination. The 
Administrator of the Federal Emer-
gency Management Agency may from 
time to time assign to officials of other 
departments or agencies of the Govern-
ment with the consent of such depart-
ments or agencies, responsibilities in 
connection with the effectuation of the 
purposes of title VI of the Act and this 
regulation (other than responsibility 
for final decision as provided in section 
14), including the achievement of effec-
tive coordination and maximum uni-
formity within the agency and within 
the Executive Branch of the Govern-
ment in the application of title VI and 
this regulation to similar programs 
and in similar situations. 

[30 FR 321, Jan. 9, 1965. Redesignated at 45 
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379, 
Aug. 26, 2003] 

Subparts B–D [Reserved] 

Subpart E—Nondiscrimination on 
the Basis of Age in Programs 
or Activities Receiving Federal 
Financial Assistance From 
FEMA 

AUTHORITY: Age Discrimination Act of 1975, 
as amended (42 U.S.C. 6101 et seq.); 45 CFR 
part 90. 

SOURCE: 55 FR 23078, June 6, 1990, unless 
otherwise noted. 

GENERAL 

§ 7.910 What is the purpose of the Age 
Discrimination Act of 1975? 

The Age Discrimination Act of 1975 
(the ‘‘Act’’), as amended, is designed to 
prohibit discrimination on the basis of 
age in programs or activities receiving 
Federal financial assistance. The Act 
also permits federally-assisted pro-
grams or activities, and recipients of 
Federal funds, to continue to use cer-
tain age distinctions and factors other 
than age which meet the requirements 
of the Act and this regulation. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.911 What is the purpose of FEMA’s 
age discrimination regulation? 

The purpose of this regulation is to 
set out FEMA’s policies and procedures 
under the Age Discrimination Act of 
1975 and the general governmentwide 
regulations, 45 CFR part 90. The Act 
and the general regulations prohibit 
discrimination on the basis of age in 
programs or activities receiving Fed-
eral financial assistance. The Act and 
the general regulations permit feder-
ally-assisted programs or activities, 
and recipients of Federal funds, to con-
tinue to use age distinctions and fac-
tors other than age which meet the re-
quirements of the Act and its imple-
menting regulations. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.912 To what programs or activities 
does this regulation apply? 

(a) The Act and this regulation apply 
to each FEMA recipient and to each 
program or activity operated by the re-
cipient which receives Federal finan-
cial assistance provided by FEMA. 
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(b) The Act and this regulation do 
not apply to: 

(1) An age distinction contained in 
that part of a Federal, State or local 
statute or ordinance adopted by an 
elected, general purpose legislative 
body which: 

(i) Provides any benefits or assist-
ance to persons based on age; or 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment 
under the Job Training Partnership 
Act (29 U.S.C. 150, et seq.) 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.913 Definition of terms used in this 
regulation. 

As used in this regulation, the term 
Act means the Age Discrimination Act 
of 1975 as amended (title III of Pub. L. 
94–135). 

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard or method of adminis-
tration. 

Administrator means the Adminis-
trator of the Federal Emergency Man-
agement Agency. 

Age means how old a person is, or the 
number of years from the date of a per-
son’s birth. 

Age distinction means any action 
using age or an age-related term. 

Age-related term means a word or 
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, older persons, but not stu-
dent). 

Agency means the Federal Emergency 
Management Agency. 

Federal financial assistance means any 
grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of: 

(a) Funds; or 
(b) Services or Federal personnel; or 
(c) Real and personal property or any 

interest in or use of property, includ-
ing: 

(1) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(2) Proceeds from a subsequent trans-
fer or lease of property if the Federal 
share of its fair market value is not re-
turned to the Federal Government. 

Normal operation means the operation 
of a program or activity without sig-
nificant changes that would impair its 
ability to meet its objective. 

Program or activity means all of the 
operations of any entity described in 
paragraphs (1) through (4) of this defi-
nition, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
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described in paragraph (1), (2), or (3) of 
this definition. 

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, institution, organization, or 
other entity, or any person to which 
Federal financial assistance is ex-
tended, directly or through another re-
cipient. Recipient includes any suc-
cessor, assignee, or transferee, but ex-
cludes the ultimate beneficiary of the 
assistance. 

Statutory objective means any purpose 
of a program or activity expressly stat-
ed in any Federal statute, State stat-
ute or local statute or ordinance adopt-
ed by an elected, general purpose legis-
lative body. 

Subrecipient means any of the entities 
in the definition of ‘‘recipient’’ to 
which a recipient extends or passes on 
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance 
and has all the duties of a recipient in 
these regulations. 

United States includes the States of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, the Commonwealth of 
the Northern Mariana Islands, Wake Is-
land, the Canal Zone, the Trust Terri-
tory of the Pacific Islands and all other 
territories and possessions of the 
United States. The term ‘‘State’’ also 
includes any one of the foregoing. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003; 74 FR 15335, Apr. 3, 
2009] 

STANDARDS FOR DETERMINING AGE 
DISCRIMINATION 

§ 7.920 Rules against discrimination. 
The rules stated in this section are 

limited by the exceptions contained in 
§§ 7.921 and 7.922 of these regulations. 

(a) General rule: No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 
or activity receiving Federal financial 
assistance. 

(b) Specific rules: A recipient may not, 
in any program or activity receiving 
Federal financial assistance, directly 

or through contractual licensing, or 
other arrangements, use age distinc-
tions or take any other actions which 
have the effect, on the basis of age, of: 

(1) Excluding individuals from, deny-
ing them the benefits of, subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance. The specific forms 
of age discrimination listed in para-
graph (b) of this section do not nec-
essarily constitute a complete list. 

§ 7.921 Exceptions to the rules against 
age discrimination: Normal oper-
ation or statutory objective of any 
program or activity. 

A recipient is permitted to take an 
action, otherwise prohibited by § 7.920, 
if the action reasonably takes into ac-
count age as a factor necessary to the 
normal operation of the achievement 
of any statutory objective of a program 
or activity. An action reasonably takes 
into account age as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
program or activity, if: 

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; and 

(c) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(d) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

§ 7.922 Exceptions to the rules against 
age discrimination: Reasonable fac-
tors other than age. 

A recipient is permitted to take an 
action otherwise prohibited by § 7.920 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages only if the factor bears a 
direct and substantial relationship to 
the normal operation of the program or 
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activity or to the achievement of a 
statutory objective. 

§ 7.923 Burden of proof for exceptions. 

The burden of proving that an age 
distinction or other action falls within 
the exceptions outlined in §§ 7.921 and 
7.922 is on the recipient of Federal fi-
nancial assistance. 

§ 7.924 Affirmative action by recipient. 

Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in the 
limited participation in the recipient’s 
program or activity on the basis of age. 

§ 7.925 Special benefits for children 
and the elderly. 

If a recipient operating a program or 
activity provides special benefits to 
the elderly or to children, such use of 
age distinctions shall be presumed to 
be necessary to the normal operation 
of the program or activity, notwith-
standing the provisions of § 7.921. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.926 Age distinctions contained in 
FEMA regulations. 

Any age distinctions contained in a 
rule or regulation issued by FEMA 
shall be presumed to be necessary to 
the achievement of a statutory objec-
tive of the program or activity to 
which the rule or regulation applies, 
notwithstanding the provisions of 
§ 7.921. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

DUTIES OF FEMA RECIPIENTS 

§ 7.930 General responsibilities. 

Each FEMA recipient has primary re-
sponsibility to ensure that its pro-
grams or activities are in compliance 
with the Act and this regulation, and 
shall take steps to eliminate violations 
of the Act. A recipient also has respon-
sibility to maintain records, provide 
information, and to afford FEMA ac-
cess to its records to the extent FEMA 
finds necessary to determine whether 

the recipient is in compliance with the 
Act and this regulation. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.931 Notice to subrecipients and 
beneficiaries. 

(a) Where a recipient passes on Fed-
eral financial assistance from FEMA to 
subrecipients, the recipient shall pro-
vide the subrecipients written notice of 
their obligations under the Act and 
this regulation. 

(b) Each recipient shall make nec-
essary information about the Act and 
this regulation available to its bene-
ficiaries in order to inform them about 
the protection against discrimination 
provided by the Act and this regula-
tion. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.932 Assurance of compliance and 
recipient assessment of age distinc-
tions. 

(a) Each recipient of Federal finan-
cial assistance from FEMA shall sign a 
written assurance as specified by 
FEMA that it will comply with Act and 
this regulation. 

(b) Recipient assessment of age dis-
tinctions. (1) As part of the compliance 
review under § 7.940 or complaint inves-
tigation under § 7.943, FEMA may re-
quire a recipient employing the equiva-
lent of fifteen or more employees to 
complete written evaluation, in a man-
ner specified by the responsible Agency 
official, of any age distinction imposed 
in its program or activity receiving 
Federal financial assistance from 
FEMA to assess the recipient’s compli-
ance with the Act. 

(2) Whenever an assessment indicates 
a violation of the Act and the FEMA 
regulations, the recipient shall take 
corrective action. 

§ 7.933 Information requirement. 
Each recipient shall: 
(a) Keep records in a form acceptable 

to FEMA and containing information 
which FEMA determines are necessary 
to ascertain whether the recipient is 
complying with the Act and this regu-
lation. 

(b) Provide to FEMA, upon request, 
information and reports which FEMA 
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determines are necessary to ascertain 
whether the recipient is complying 
with the Act and this regulation. 

(c) Permit FEMA reasonable access 
to the books, records, accounts, and 
other recipient facilities and sources of 
information to the extent FEMA deter-
mines is necessary to ascertain wheth-
er the recipient is complying with the 
Act and this regulation. 

INVESTIGATION, CONCILIATION, AND 
ENFORCEMENT PROCEDURES 

§ 7.940 Compliance reviews. 

(a) FEMA may conduct compliance 
reviews and preaward reviews or use 
other similar procedures that will per-
mit it to investigate and correct viola-
tions of the Act and this regulation. 
FEMA may conduct these reviews even 
in the absence of a complaint against a 
recipient. The reviews may be as com-
prehensive as necessary to determine 
whether a violation of the Act and this 
regulation has occurred. 

(b) If a compliance review or 
preaward review indicates a violation 
of the Act or this regulation, FEMA 
will attempt to achieve voluntary com-
pliance with the Act. If voluntary com-
pliance cannot be achieved, FEMA will 
arrange for enforcement as described in 
§ 7.945. 

§ 7.941 Complaints. 

(a) Any person, individually or as a 
member of a class or on behalf of oth-
ers, may file a complaint with FEMA, 
alleging discrimination prohibited by 
the Act or these regulations occurring 
after the date of final adoption of this 
rule. A complainant shall file a com-
plaint within 180 days from the date 
the complainant first had knowledge of 
the alleged act of discrimination. How-
ever, for good cause showing, FEMA 
may extend this time limit. 

(b) FEMA will consider the date a 
complaint is filed to be the date upon 
which the complaint is sufficient to be 
processed. A complaint is deemed 
‘‘sufficient’’ when it contains particu-
lars (e.g., names, addresses, and tele-
phone numbers of parties involved; 
date(s) of alleged discrimination; 
kind(s) of alleged discrimination) upon 
which to begin an investigation. 

(c) FEMA will attempt to facilitate 
the filing of complaints wherever pos-
sible, including taking the following 
measures: 

(1) Accepting as a sufficient com-
plaint any written statement which 
identifies the parties involved and the 
date the complainant first had knowl-
edge of the alleged violation, describes 
generally the action or practice com-
plained of, and is signed by the com-
plainant. 

(2) Freely permitting a complainant 
to add information to the complaint to 
meet the requirements of a sufficient 
complaint. 

(3) Notifying the complainant and 
the recipient of their rights and obliga-
tions under the complaint procedure, 
including the right to have a represent-
ative at all stages of the complaint 
procedure. 

(4) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact FEMA for in-
formation and assistance regarding the 
complaint resolution process. 

(d) FEMA will return to the com-
plainant any complaint outside the ju-
risdiction of this regulation, and will 
state the reason(s) why it is outside 
the jurisdiction of this regulation. 

§ 7.942 Mediation. 

(a) FEMA will promptly refer to a 
mediation agency designated by the 
Administrator all sufficient complaints 
that: 

(1) Fall within the jurisdiction of the 
Act and this regulation, unless the age 
distinction complained of is clearly 
within an exception; and, 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or for the medi-
ator to make an informed judgment 
that an agreement is not possible. 

(c) If the complainant and the recipi-
ent reach an agreement, the mediator 
shall prepare a written statement of 
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement 
to FEMA. FEMA will take no further 
action on the complaint unless the 
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complainant or the recipient fails to 
comply with the agreement. 

(d) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained in the course 
of the mediation process without prior 
approval of the head of the mediation 
agency. 

(e) The mediation will proceed for a 
maximum of 60 days after a complaint 
is filed with FEMA. Mediation ends if: 

(1) Sixty days elapse from the time 
the complaint is filed; or 

(2) Prior to the end of that 60 day pe-
riod, an agreement is reached; or 

(3) Prior to the end of that 60 day pe-
riod, the mediator determines that an 
agreement cannot be reached. This 60 
day period may be extended by the me-
diator, with the concurrence of FEMA, 
for not more than 30 days if the medi-
ator determines agreement will likely 
be reached during such extended pe-
riod. 

(f) The mediator shall return unre-
solved complaints to FEMA. 

§ 7.943 Investigation. 

(a) Informal investigation. (1) FEMA 
will investigate complaints that are 
unresolved after mediation or are re-
opened because of a violation of a me-
diation agreement. 

(2) As part of the initial investiga-
tion, FEMA will use informal fact find-
ing methods, including joint or sepa-
rate discussion with the complainant 
and recipient, to establish the facts 
and, if possible, settle the complaint on 
terms that are mutually agreeable to 
the parties. FEMA may seek the assist-
ance of any involved state agency. 

(3) FEMA will put any agreement in 
writing and have it signed by the par-
ties and an authorized official at 
FEMA. 

(4) The settlement shall not affect 
the operation of any other enforcement 
effort of FEMA, including compliance 
reviews and investigation of other com-
plaints which may involve the recipi-
ent. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation. If FEMA can-
not resolve the complaint through in-
formal investigation, it will begin to 
develop formal findings through fur-
ther investigation of the complaint. If 
the investigation indicates a violation 
of this regulation, FEMA will attempt 
to obtain voluntary compliance, it will 
begin enforcement as described in 
§ 7.945. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.944 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by the Act or this regulation; or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
FEMA’s investigation, conciliation and 
enforcement process. 

§ 7.945 Compliance procedure. 
(a) FEMA may enforce the Act and 

this regulation through: 
(1) Termination of a recipient’s Fed-

eral financial assistance from FEMA 
under the program or activity involved 
where the recipient has violated the 
Act or this regulation. The determina-
tion of the recipient’s violation may be 
made only after a recipient has had an 
opportunity for a hearing on the record 
before an administrative law judge. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or this regulation. 

(ii) Use of any requirement of or re-
ferral to any Federal, State or local 
government agency that will have the 
effect of correcting a violation of the 
Act or this regulation. 

(b) FEMA will limit any termination 
under § 7.945(a)(1) to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity FEMA finds in violation of this reg-
ulation. FEMA will not base any part 
of a termination on a finding with re-
spect to any program or activity of the 
recipient which does not receive Fed-
eral financial assistance from FEMA. 
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(c) FEMA will take no action under 
paragraph (a) until: 

(1) The Administrator has advised 
the recipient of its failure to comply 
with the Act and this regulation and 
has determined that voluntary compli-
ance cannot be obtained. 

(2) Thirty days have elapsed after the 
Administrator has sent a written re-
port of the circumstances and grounds 
of the action to the committees of the 
Congress having legislative jurisdic-
tion over the program or activity in-
volved. The Administrator will file a 
report whenever any action is taken 
under paragraph (a). 

(d) FEMA also may defer granting 
new Federal financial assistance from 
FEMA to a recipient when a hearing 
under § 7.945(a)(1) is initiated. 

(1) New Federal financial assistance 
from FEMA includes all assistance for 
which FEMA requires an application or 
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from FEMA does not include 
increases in funding as a result of 
changed computation of formula 
awards or assistance approved prior to 
the beginning of a hearing under 
§ 7.945(a)(1). 

(2) FEMA will not begin a deferral 
until the recipient has received a no-
tice of an opportunity for a hearing 
under § 7.945(a)(1). FEMA will not con-
tinue a deferral for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient for more than 
30 days after the close of the hearing, 
unless the hearing results in a finding 
against the recipient. 

(3) FEMA will limit any deferral to 
the particular recipient and particular 
program or activity or part of such 
program or activity FEMA finds in vio-
lation of this regulation. FEMA will 
not base any part of a deferral on a 
finding with respect to any program or 
activity of the recipient which does not 
and would not, in connection with new 
funds, receive Federal financial assist-
ance from FEMA. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.946 Hearings, decisions, post-termi-
nation proceedings. 

Certain FEMA procedural provisions 
applicable to title VI of the Civil 
Rights Act of 1964 apply to FEMA en-
forcement of this regulation. They are 
found at 44 CFR 7.10 through 7.16. 

§ 7.947 Remedial action by recipient. 
Where FEMA finds a recipient has 

discriminated on the basis of age, the 
recipient shall take any remedial ac-
tion that FEMA may require to over-
come the effects of the discrimination. 
If another recipient exercises control 
over the recipient that had discrimi-
nated, FEMA may require both recipi-
ents to take remedial action. 

§ 7.948 Alternate funds disbursal pro-
cedure. 

(a) When FEMA withholds funds from 
recipient under this regulation, the Ad-
ministrator may, if allowable under 
the statute governing the assistance, 
disburse the withheld funds directly to 
an alternate recipient: Any public or 
nonprofit private organization or agen-
cy, or State or political subdivision of 
the State. 

(b) The Administrator will require 
any alternate recipient to dem-
onstrate: 

(1) The ability to comply with this 
regulation; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance. 

[55 FR 23078, June 6, 1990, as amended at 68 
FR 51380, Aug. 26, 2003] 

§ 7.949 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
FEMA had made no finding with regard 
to the complaint; or 

(2) FEMA issues any finding in favor 
of the recipient. 

(b) If FEMA fails to make a finding 
within 180 days or issues a finding in 
favor of the recipient, FEMA shall: 

(1) Promptly advise the complainant 
in writing of this fact; and 
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(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant: 
(i) That the complainant may bring a 

civil action only in a United States 
District Court for the district in which 
the recipient is located or transacts 
business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint at the time it is 
filed. 

(iii) That before commencing the ac-
tion, the complainant shall give 30 
days notice by registered mail to the 
Administrator, the Attorney General 
of the United States, and the recipient; 

(iv) That the notice must state: The 
alleged violation of the Act; the relief 
requested; the court in which the com-
plainant is bringing the action; and 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court (Federal or State) of the 
United States. 

PART 8—NATIONAL SECURITY 
INFORMATION 

Sec. 
8.1 Purpose. 
8.2 Original classification authority. 
8.3 Senior FEMA official responsible for the 

information security program. 
8.4 Mandatory declassification review pro-

cedures. 

AUTHORITY: Reorganization Plan No. 3 of 
1978, E.O. 12148 and E.O. 12356. 

§ 8.1 Purpose. 
(a) Section 5.3(b) of Executive Order 

(EO) 12356, ‘‘National Security Infor-
mation’’ requires agencies to promul-
gate implementing policies and regula-
tions. To the extent that these regula-
tions affect members of the public, 
these policies are to be published in the 
FEDERAL REGISTER. 

(b) This regulation provides public 
notification of the FEMA procedures 

for processing requests for the manda-
tory review of classified information 
pursuant to section 3.4(d) of E.O. 12356. 

[49 FR 24518, June 14, 1984, as amended at 49 
FR 38119, Sept. 27, 1984; 50 FR 40006, Oct. 1, 
1985] 

§ 8.2 Original classification authority. 

(a) The Administrator, Federal Emer-
gency Management Agency (FEMA), 
has the authority to classify informa-
tion originally as TOP SECRET, as 
designated by the President in the FED-
ERAL REGISTER, Vol 47, No. 91, May 11, 
1982, in accordance with section 
1.2(a)(2), E.O. 12356. 

(b) In accordance with section 
1.2(d)(2), E.O. 12356, the following posi-
tions have been delegated ORIGINAL 
TOP SECRET CLASSIFICATION AU-
THORITY by the Administrator, 
FEMA: 

(1) Deputy Administrator, FEMA 
(2) Deputy Administrator, National 

Preparedness Directorate 
(3) Director, Office of Security 
(c) The positions delegated original 

Top Secret Classification Authority in 
paragraph (b) of this section, are also 
delegated Original Secret and Con-
fidential Classification Authority by 
virtue of this delegation. The following 
positions have been delegated Original 
Secret and Original Confidential Clas-
sification Authority: 

(1) Associate Director, State and 
Local Programs and Support. 

(2) Regional Administrators. 
(d)Any further delegation of original 

classification authority, for any classi-
fication level, will be accomplished 
only by the Director of the Federal 
Emergency Management Agency. 

(e) The positions delegated ORIGI-
NAL TOP SECRET CLASSIFICATION 
AUTHORITY in paragraph (b) of this 
section, are also delegated ORIGINAL 
SECRET and CONFIDENTIAL CLAS-
SIFICATION AUTHORITY by virtue of 
this delegation. The positions dele-
gated ORIGINAL SECRET CLASSI-
FICATION AUTHORITY in paragraph 
(c) of this section, are also delegated 
ORIGINAL CONFIDENTIAL CLASSI-
FICATION AUTHORITY by virtue of 
this delegation. Any further delegation 
of original classification authority, for 
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any classification level, will be accom-
plished only by the Administrator of 
FEMA. 

[49 FR 24518, June 14, 1984 as amended at 51 
FR 34605, Sept. 30, 1986; 53 FR 47210, Nov. 22, 
1989; 56 FR 32328, July 16, 1991; 74 FR 15335, 
Apr. 3, 2009] 

§ 8.3 Senior FEMA official responsible 
for the information security pro-
gram. 

The Director of the Security Divi-
sion, has been designated as the senior 
official to direct and administer the 
FEMA information security program, 
in accordance with section 5.3(a), E.O. 
12356. 

[49 FR 24518, June 14, 1984] 

§ 8.4 Mandatory declassification re-
view procedures. 

(a) All information classified by 
FEMA under E.O. 12356 or predecessor 
orders shall be subject to a review for 
declassification if such a review is re-
quested by a United States citizen or 
permanent resident alien, a Federal 
agency or a State or local government. 

(b) Requests for declassification re-
view shall be submitted to the Security 
Division, Federal Emergency Manage-
ment Agency, Washington, DC 20472. 
All requests shall be in writing and 
reasonably describe the information 
sought with sufficient clarity to enable 
the appropriate FEMA component to 
identify the information sought. Any 
requests that do not sufficiently iden-
tify the information sought shall be re-
turned to the requestor and he or she 
shall be asked to clarify the request 
and/or provide additional information. 

(c) If within 30 days the requestor 
does not respond to the agency’s re-
quest for clarification or additional in-
formation, the FEMA Security Divi-
sion shall notify the requestor that no 
further action can be taken on the re-
quest. If the requestor’s response to the 
agency’s request for clarification and/ 
or additional information is inad-
equate, the Office of Security shall no-
tify him or her that no further action 
will be taken until such time as the 
agency is provided with adequate infor-
mation concerning the request. In addi-
tion, the agency’s response will set 
forth the agency’s explanation of the 
deficiencies of the request. 

(d) Once a request meets the fore-
going requirements for processing, it 
will be acted upon as follows: 

(1) Receipt of all requests shall be ac-
knowledged within ten (10) working 
days. 

(2) FEMA action upon a request shall 
be completed within sixty (60) calendar 
days. 

(e) The Director of the Security Divi-
sion shall designate a FEMA compo-
nent to conduct the declassification re-
view. This will normally be the origi-
nating component. The designated pro-
gram or staff office shall conduct the 
review and forward its recommenda-
tion(s) to the Security Division. Infor-
mation no longer requiring protection 
under E.O. 12356 shall be declassified 
and released unless withholding is oth-
erwise authorized under applicable law. 
When information cannot be declas-
sified in its entirety, FEMA will make 
a reasonable effort to release those de-
classified portions of the requested in-
formation that constitute a coherent 
segment. If the information may not be 
released in whole or part, the requestor 
shall be given a brief statement as to 
the reason for the denial, a notice of 
the right to appeal the determination 
to the Administrator of FEMA and a 
notice that such an appeal must be 
filed within sixty (60) calendar days to 
be considered. 

(f) If the request requires the ren-
dering of services for which fees may be 
charged under 31 U.S.C. 9701, such fees 
may be imposed in accordance with the 
provisions of 44 CFR part 5, subpart C. 

(g) The following procedures shall be 
followed when denials of requests for 
declassification are appealed: 

(1) The Administrator shall, within 
fifteen (15) working days of receipt of 
the appeal, convene a meeting of the 
FEMA Information Security Oversight 
Committee (ISOC). Representation on 
the FEMA ISOC shall include the Di-
rector of the Security Division or his/ 
her representative, a representative of 
the component that denied the original 
request, a representative from the Of-
fice of Chief Counsel, a representative 
from the Office of External Affairs and 
the Chief of Staff or his/her representa-
tive. 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00078 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



69 

Federal Emergency Management Agency, DHS § 9.3 

(2) If the ISOC upholds the appeal in 
its entirety, the information will be re-
leased in accordance with the provi-
sions of paragraph (e) of this section. 

(3) If the ISOC denies the appeal, in 
part or in its entirety, then it will for-
ward the appeal with its recommenda-
tion(s) to the Administrator of FEMA, 
for a final determination. A reply will 
be forwarded to the requestor enclosing 
the declassified releasable information 
if any, and an explanation for denying 
the request in whole or in part. 

(4) Final action on appeals shall be 
completed within thirty (30) working 
days of receipt of appeal. 

[49 FR 24518, June 14, 1984, as amended at 49 
FR 38119, Sept. 27, 1984; 50 FR 40006, Oct. 1, 
1985; 51 FR 34605, Sept. 30, 1986] 

PART 9—FLOODPLAIN MANAGE-
MENT AND PROTECTION OF WET-
LANDS 

Sec. 
9.1 Purpose of part. 
9.2 Policy. 
9.3 Authority. 
9.4 Definitions. 
9.5 Scope. 
9.6 Decision-making process. 
9.7 Determination of proposed action’s loca-

tion. 
9.8 Public notice requirements. 
9.9 Analysis and reevaluation of practicable 

alternatives. 
9.10 Identify impacts of proposed actions. 
9.11 Mitigation. 
9.12 Final public notice. 
9.13 Particular types of temporary housing. 
9.14 Disposal of Agency property. 
9.15 Planning programs affecting land use. 
9.16 Guidance for applicants. 
9.17 Instructions to applicants. 
9.18 Responsibilities. 

APPENDIX A TO PART 9—DECISION-MAKING 
PROCESS FOR E.O. 11988 

AUTHORITY: E.O. 11988 of May 24, 1977. 3 
CFR, 1977 Comp., p. 117; E.O. 11990 of May 24 
1977, 3 CFR, 1977 Comp. p. 121; Reorganization 
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978 
Comp., p. 329; E.O. 12127 of March 31, 1979, 44 
FR 19367, 3 CFR, 1979 Comp., p. 376; E.O. 12148 
of July 20, 1979, 44 FR 43239, 3 CFR, 1979 
Comp., p. 412, as amended.; E.O. 12127; E.O. 
12148; 42 U.S.C. 5201. 

SOURCE: 45 FR 59526, Sept. 9, 1980, unless 
otherwise noted. 

§ 9.1 Purpose of part. 
This regulation sets forth the policy, 

procedure and responsibilities to im-
plement and enforce Executive Order 
11988, Floodplain Management, and Ex-
ecutive Order 11990, Protection of Wet-
lands. 

§ 9.2 Policy. 
(a) FEMA shall take no action unless 

and until the requirements of this reg-
ulation are complied with. 

(b) It is the policy of the Agency to 
provide leadership in floodplain man-
agement and the protection of wet-
lands. Further, the Agency shall inte-
grate the goals of the Orders to the 
greatest possible degree into its proce-
dures for implementing NEPA. The 
Agency shall take action to: 

(1) Avoid long- and short-term ad-
verse impacts associated with the occu-
pancy and modification of floodplains 
and the destruction and modification 
of wetlands; 

(2) Avoid direct and indirect support 
of floodplain development and new con-
struction in wetlands wherever there is 
a practicable alternative; 

(3) Reduce the risk of flood loss; 
(4) Promote the use of nonstructural 

flood protection methods to reduce the 
risk of flood loss; 

(5) Minimize the impact of floods on 
human health, safety and welfare; 

(6) Minimize the destruction, loss or 
degradation of wetlands; 

(7) Restore and preserve the natural 
and beneficial values served by 
floodplains; 

(8) Preserve and enhance the natural 
values of wetlands; 

(9) Involve the public throughout the 
floodplain management and wetlands 
protection decision-making process; 

(10) Adhere to the objectives of the 
Unified National Program for Flood-
plain Management; and 

(11) Improve and coordinate the 
Agency’s plans, programs, functions 
and resources so that the Nation may 
attain the widest range of beneficial 
uses of the environment without deg-
radation or risk to health and safety. 

§ 9.3 Authority. 
The authority for these regulations 

is (a) Executive Order 11988, May 24, 
1977, which replaced Executive Order 
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11296, August 10, 1966, (b) Executive 
Order 11990, May 24, 1977, (c) Reorga-
nization Plan No. 3 of 1978 (43 FR 41943); 
and (d) Executive Order 12127, April 1, 
1979 (44 FR 1936). E.O. 11988 was issued 
in furtherance of the National Flood 
Insurance Act of 1968, as amended (Pub. 
L. 90–488); the Flood Disaster Protec-
tion Act of 1973, as amended (Pub. L. 
93–234); and the National Environ-
mental Policy Act of 1969 (NEPA) (Pub. 
L. 91–190). Section 2(d) of Executive 
Order 11988 requires issuance of new or 
amended regulations and procedures to 
satisfy its substantive and procedural 
provisions. E.O. 11990 was issued in fur-
therance of NEPA, and at section 6 re-
quired issuance of new or amended reg-
ulations and procedures to satisfy its 
substantive and procedural provisions. 

[45 FR 59526, Sept. 9, 1980, as amended at 48 
FR 44543, Sept. 29, 1983] 

§ 9.4 Definitions. 

The following definitions shall apply 
throughout this regulation. 

Action means any action or activity 
including: (a) Acquiring, managing and 
disposing of Federal lands and facili-
ties; (b) providing federally under-
taken, financed or assisted construc-
tion and improvements; and (c) con-
ducting Federal activities and pro-
grams affecting land use, including, 
but not limited to, water and related 
land resources, planning, regulating 
and licensing activities. 

Actions Affecting or Affected by 
Floodplains or Wetlands means actions 
which have the potential to result in 
the long- or short-term impacts associ-
ated with (a) the occupancy or modi-
fication of floodplains, and the direct 
or indirect support of floodplain devel-
opment, or (b) the destruction and 
modification of wetlands and the direct 
or indirect support of new construction 
in wetlands. 

Administrator means the Adminis-
trator of the Federal Emergency Man-
agement Agency. 

Agency means the Federal Emergency 
Management Agency (FEMA). 

Agency Assistance means grants for 
projects or planning activities, loans, 
and all other forms of financial or tech-
nical assistance provided by the Agen-
cy. 

Base Flood means the flood which has 
a one percent chance of being equalled 
or exceeded in any given year (also 
known as a 100-year flood). This term is 
used in the National Flood Insurance 
Program (NFIP) to indicate the min-
imum level of flooding to be used by a 
community in its floodplain manage-
ment regulations. 

Base Floodplain means the 100-year 
floodplain (one percent chance flood-
plain). 

Coastal High Hazard Area means the 
areas subject to high velocity waters 
including but not limited to hurricane 
wave wash or tsunamis. On a Flood In-
surance Rate Map (FIRM), this appears 
as zone V1–30, VE or V. 

Critical Action means an action for 
which even a slight chance of flooding 
is too great. The minimum floodplain 
of concern for critical actions is the 
500-year floodplain, i.e., critical action 
floodplain. Critical actions include, but 
are not limited to, those which create 
or extend the useful life of structures 
or facilities: 

(a) Such as those which produce, use 
or store highly volatile, flammable, ex-
plosive, toxic or water-reactive mate-
rials; 

(b) Such as hospitals and nursing 
homes, and housing for the elderly, 
which are likely to contain occupants 
who may not be sufficiently mobile to 
avoid the loss of life or injury during 
flood and storm events; 

(c) Such as emergency operation cen-
ters, or data storage centers which con-
tain records or services that may be-
come lost or inoperative during flood 
and storm events; and 

(d) Such as generating plants, and 
other principal points of utility lines. 

Direct Impacts means changes in 
floodplain or wetland values and func-
tions and changes in the risk to lives 
and property caused or induced by an 
action or related activity. Impacts are 
caused whenever these natural values 
and functions are affected as a direct 
result of an action. An action which 
would result in the discharge of pol-
luted storm waters into a floodplain or 
wetland, for example, would directly 
affect their natural values and func-
tions. Construction-related activities, 
such as dredging and filling operations 
within the floodplain or a wetland 
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would be another example of impacts 
caused by an action. 

Emergency Actions means emergency 
work essential to save lives and protect 
property and public health and safety 
performed under sections 305 and 306 of 
the Disaster Relief Act of 1974 (42 
U.S.C. 5145 and 5146). See 44 CFR part 
205, subpart E. 

Enhance means to increase, heighten, 
or improve the natural and beneficial 
values associated with wetlands. 

Facility means any man-made or 
man-placed item other than a struc-
ture. 

FEMA means the Federal Emergency 
Management Agency. 

FIA means the Federal Insurance Ad-
ministration. 

Five Hundred Year Floodplain (the 500- 
year floodplain or 0.2 percent change 
floodplain) means that area, including 
the base floodplain, which is subject to 
inundation from a flood having a 0.2 
percent chance of being equalled or ex-
ceeded in any given year. 

Flood or flooding means a general and 
temporary condition of partial or com-
plete inundation of normally dry land 
areas from the overflow of inland and/ 
or tidal waters, and/or the unusual and 
rapid accumulation or runoff of surface 
waters from any source. 

Flood Fringe means that portion of 
the floodplain outside of the floodway 
(often referred to as ‘‘floodway 
fringe’’). 

Flood Hazard Boundary Map (FHBM) 
means an official map of a community, 
issued by the Administrator, where the 
boundaries of the flood, mudslide (i.e., 
mudflow) and related erosion areas 
having special hazards have been des-
ignated as Zone A, M, or E. 

Flood Insurance Rate Map (FIRM) 
means an official map of a community 
on which the Administrator has delin-
eated both the special hazard areas and 
the risk premium zones applicable to 
the community. FIRMs are also avail-
able digitally, and are called Digital 
Flood Insurance Rate Maps (DFIRM). 

Flood Insurance Study (FIS) means an 
examination, evaluation and deter-
mination of flood hazards and, if appro-
priate, corresponding water surface ele-
vations or an examination, evaluation 
and determination of mudslide (i.e., 

mudflow) and/or flood-related erosion 
hazards. 

Floodplain means the lowland and rel-
atively flat areas adjoining inland and 
coastal waters including, at a min-
imum, that area subject to a one per-
cent or greater chance of flooding in 
any given year. Wherever in this regu-
lation the term ‘‘floodplain’’ is used, if 
a critical action is involved, ‘‘flood-
plain’’ shall mean the area subject to 
inundation from a flood having a 0.2 
percent chance of occurring in any 
given year (500-year floodplain). 
‘‘Floodplain’’ does not include areas 
subject only to mudflow until FIA 
adopts maps identifying ‘‘M’’ Zones. 

Floodproofing means the modification 
of individual structures and facilities, 
their sites, and their contents to pro-
tect against structural failure, to keep 
water out, or to reduce effects of water 
entry. 

Floodway means that portion of the 
floodplain which is effective in car-
rying flow, within which this carrying 
capacity must be preserved and where 
the flood hazard is generally highest, 
i.e., where water depths and velocities 
are the greatest. It is that area which 
provides for the discharge of the base 
flood so the cumulative increase in 
water surface elevation is no more 
than one foot. 

Functionally Dependent Use means a 
use which cannot perform its intended 
purpose unless it is located or carried 
out in close proximity to water, (e.g., 
bridges, and piers). 

Indirect Impacts means an indirect re-
sult of an action whenever the action 
induces or makes possible related ac-
tivities which effect the natural values 
and functions of floodplains or wet-
lands or the risk to lives and property. 
Such impacts occur whenever these 
values and functions are potentially af-
fected, either in the short- or long- 
term, as a result of undertaking an ac-
tion. 

Minimize means to reduce to the 
smallest amount or degree possible. 

Mitigation means all steps necessary 
to minimize the potentially adverse ef-
fects of the proposed action, and to re-
store and preserve the natural and ben-
eficial floodplain values and to pre-
serve and enhance natural values of 
wetlands. 
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Mitigation Directorate means the Miti-
gation Directorate of the Federal 
Emergency Management Agency. 

Natural Values of Floodplains and Wet-
lands means the qualities of or func-
tions served by floodplains and wet-
lands which include but are not limited 
to: (a) Water resource values (natural 
moderation of floods, water quality 
maintenance, groundwater recharge); 
(b) living resource values (fish, wildlife, 
plant resources and habitats); (c) cul-
tural resource values (open space, nat-
ural beauty, scientific study, outdoor 
education, archeological and historic 
sites, recreation); and (d) cultivated re-
source values (agriculture, aqua-
culture, forestry). 

New Construction means the construc-
tion of a new structure (including the 
placement of a mobile home) or facility 
or the replacement of a structure or fa-
cility which has been totally de-
stroyed. 

New Construction in Wetlands includes 
draining, dredging, channelizing, fill-
ing, diking, impounding, and related 
activities and any structures or facili-
ties begun or authorized after the effec-
tive dates of the Orders, May 24, 1977. 

Orders means Executive Orders 11988, 
Floodplain Management, and 11990, 
Protection of Wetlands. 

Practicable means capable of being 
done within existing constraints. The 
test of what is practicable depends 
upon the situation and includes consid-
eration of all pertinent factors, such as 
environment, cost and technology. 

Preserve means to prevent alterations 
to natural conditions and to maintain 
the values and functions which operate 
the floodplains or wetlands in their 
natural states. 

Regional Administrator means the Re-
gional Administrator of the Federal 
Emergency Management Agency for 
the Region in which FEMA is acting, 
or the Disaster Recovery Manager 
when one is designated. 

Regulatory Floodway means the area 
regulated by federal, State or local re-
quirements to provide for the discharge 
of the base flood so the cumulative in-
crease in water surface elevation is no 
more than a designated amount (not to 
exceed one foot as set by the National 
Flood Insurance Program). 

Restore means to reestablish a setting 
or environment in which the natural 
functions of the floodplain can again 
operate. 

Structures means walled or roofed 
buildings, including mobile homes and 
gas or liquid storage tanks. 

Substantial Improvement means any 
repair, reconstruction or other im-
provement of a structure or facility, 
which has been damaged in excess of, 
or the cost of which equals or exceeds, 
50% of the market value of the struc-
ture or replacement cost of the facility 
(including all ‘‘public facilities’’ as de-
fined in the Disaster Relief Act of 1974) 
(a) before the repair or improvement is 
started, or (b) if the structure or facil-
ity has been damaged and is proposed 
to be restored, before the damage oc-
curred. If a facility is an essential link 
in a larger system, the percentage of 
damage will be based on the relative 
cost of repairing the damaged facility 
to the replacement cost of the portion 
of the system which is operationally 
dependent on the facility. The term 
‘‘substantial improvement’’ does not 
include any alteration of a structure or 
facility listed on the National Register 
of Historic Places or a State Inventory 
of Historic Places. 

Support means to encourage, allow, 
serve or otherwise facilitate floodplain 
or wetland development. Direct sup-
port results from actions within a 
floodplain or wetland, and indirect sup-
port results from actions outside of 
floodplains or wetlands. 

Wetlands means those areas which 
are inundated or saturated by surface 
or ground water with a frequency suffi-
cient to support, or that under normal 
hydrologic conditions does or would 
support, a prevalence of vegetation or 
aquatic life typically adapted for life in 
saturated or seasonally saturated soil 
conditions. Examples of wetlands in-
clude, but are not limited to, swamps, 
fresh and salt water marshes, estu-
aries, bogs, beaches, wet meadows, 
sloughs, potholes, mud flats, river 
overflows and other similar areas. This 
definition includes those wetlands 
areas separated from their natural sup-
ply of water as a result of activities 
such as the construction of structural 
flood protection methods or solid-fill 
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road beds and activities such as min-
eral extraction and navigation im-
provements. This definition is intended 
to be consistent with the definition 
utilized by the U.S. Fish and Wildlife 
Service in the publication entitled 
Classification of Wetlands and Deep 
Water Habitats of the United States 
(Cowardin, et al., 1977). 

[45 FR 59526, Sept. 9, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 50 FR 40006, Oct. 1, 
1985; 74 FR 15335, Apr. 3, 2009] 

§ 9.5 Scope. 

(a) Applicability. (1) These regulations 
apply to all Agency actions which have 
the potential to affect floodplains or 
wetlands or their occupants, or which 
are subject to potential harm by loca-
tion in floodplains or wetlands. 

(2) The basic test of the potential of 
an action to affect floodplains or wet-
lands is the action’s potential (both by 
itself and when viewed cumulatively 
with other proposed actions) to result 
in the long- or short-term adverse im-
pacts associated with: 

(i) The occupancy or modification of 
floodplains, and the direct and indirect 
support of floodplain development; or 

(ii) The destruction or modification 
of wetlands and the direct or indirect 
support of new construction in wet-
lands. 

(3) This regulation applies to actions 
that were, on the effective date of the 
Orders (May 24, 1977), ongoing, in the 
planning and/or development stages, or 
undergoing implementation, and are 
incomplete as of the effective date of 
these regulations. The regulation also 
applies to proposed (new) actions. The 
Agency shall: 

(i) Determine the applicable provi-
sions of the Orders by analyzing wheth-
er the action in question has pro-
gressed beyond critical stages in the 
floodplain management and wetlands 
protection decision-making process, as 
set out below in § 9.6. This determina-
tion need only be made at the time 
that followup actions are being taken 
to complete or implement the action in 
question; and 

(ii) Apply the provisions of the Or-
ders and of this regulation to all such 
actions to the fullest extent prac-
ticable. 

(b) Limited exemption of ongoing ac-
tions involving wetlands located outside 
the floodplains. (1) Executive Order 
11990, Protection of Wetlands, contains 
a limited exemption not found in Exec-
utive Order 11988, Floodplain Manage-
ment. Therefore, this exemption ap-
plies only to actions affecting wetlands 
which are located outside the 
floodplains, and which have no poten-
tial to result in harm to or within 
floodplains or to support floodplain de-
velopment. 

(2) The following proposed actions 
that impact wetlands located outside 
of floodplains are exempt from this 
regulation: 

(i) Agency-assisted or permitted 
projects which were under construction 
before May 24, 1977; and 

(ii) Projects for which the Agency 
has proposed a draft of a final environ-
mental impact statement (EIS) which 
adequately analyzes the action and 
which was filed before October 1, 1977. 
Proposed actions that impact wetlands 
outside of floodplains are not exempt if 
the EIS: 

(A) Only generally covers the pro-
posed action; 

(B) Is devoted largely to related ac-
tivities; or 

(C) Treats the project area or pro-
gram without an adequate and specific 
analysis of the floodplain and wetland 
implications of the proposed action. 

(c) Decision-making involving certain 
categories of actions. The provisions set 
forth in this regulation are not applica-
ble to the actions enumerated below ex-
cept that the Regional Administrators 
shall comply with the spirit of the 
Order to the extent practicable. For 
any action which is excluded from the 
actions enumerated below, the full 8- 
step process applies (see § 9.6) (except 
as indicated at paragraphs (d), (f) and 
(g) of this section regarding other cat-
egories of partial or total exclusions). 
The provisions of these regulations do 
not apply to the following (all ref-
erences are to the Disaster Relief Act 
of 1974, Pub. L. 93–288, as amended, ex-
cept as noted): 

(1) Assistance provided for emergency 
work essential to save lives and protect 
property and public health and safety 
performed pursuant to sections 305 and 
306; 
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(2) Emergency Support Teams (sec-
tion 304); 

(3) Unemployment Assistance (sec-
tion 407); 

(4) Emergency Communications (sec-
tion 415); 

(5) Emergency Public Transportation 
(section 416); 

(6) Fire Management Assistance (Sec-
tion 420); 

(7) Community Disaster Loans (sec-
tion 414), except to the extent that the 
proceeds of the loan will be used for re-
pair of facilities or structures or for 
construction of additional facilities or 
structures; 

(8) The following Individual and 
Family Grant Program (section 408) ac-
tions: 

(i) Housing needs or expenses, except 
for restoring, repairing or building pri-
vate bridges, purchase of mobile homes 
and provision of structures as min-
imum protective measures; 

(ii) Personal property needs or ex-
penses; 

(iii) Transportation expenses; 
(iv) Medical/dental expenses; 
(v) Funeral expenses; 
(vi) Limited home repairs; 
(vii) Flood insurance premium; 
(viii) Cost estimates; 
(ix) Food expenses; and 
(x) Temporary rental accommoda-

tions. 
(9) Mortgage and rental assistance 

under section 404(b); 
(10) Use of existing resources in the 

temporary housing assistance program 
[section 404(a)], except that Step 1 
(§ 9.7) shall be carried out; 

(11) Minimal home repairs [section 
404(c)]; 

(12) Debris removal (section 403), ex-
cept those grants involving non-emer-
gency disposal of debris within a flood-
plain or wetland; 

(13) Repairs or replacements under 
section 402, of less than $5,000 to dam-
aged structures or facilities. 

(14) Placement of families in existing 
resources and Temporary Relocation 
Assistance provided to those families 
so placed under the Comprehensive En-
vironmental Response, Compensation, 
and Liability Act of 1980, Public Law 
96–510. 

(d) For each action enumerated 
below, the Regional Administrator 

shall apply steps 1, 2, 4, 5 and 8 of the de-
cision-making process (§§ 9.7, 9.8, 9.10 
and 9.11, see § 9.6). Steps 3 and 6 (§ 9.9) 
shall be carried out except that alter-
native sites outside the floodplain or 
wetland need not be considered. After 
assessing impacts of the proposed ac-
tion on the floodplain or wetlands and 
of the site on the proposed action, al-
ternative actions to the proposed ac-
tion, if any, and the ‘‘no action’’ alter-
native shall be considered. The Re-
gional Administrator may also require 
certain other portions of the decision- 
making process to be carried out for in-
dividual actions as is deemed nec-
essary. For any action which is ex-
cluded from the actions listed below. 
(except as indicated in paragraphs (c), 
(f) and (g) of this section regarding 
other categories of partial or total ex-
clusion), the full 8-step process applies 
(see § 9.6). The references are to the 
Disaster Relief Act of 1974, Public Law 
93–288, as amended. 

(1) Actions performed under the Indi-
vidual and Family Grant Program (sec-
tion 408) for restoring or repairing a 
private bridge, except where two or 
more individuals or families are au-
thorized to pool their grants for this 
purpose. 

(2) Small project grants (section 419), 
except to the extent that Federal fund-
ing involved is used for construction of 
new facilities or structures. 

(3) Replacement of building contents, 
materials and equipment. (sections 402 
and 419). 

(4) Repairs under section 402 to dam-
aged facilities or structures, except 
any such action for which one or more 
of the following is applicable: 

(i) FEMA estimated cost of repairs is 
more than 50% of the estimated recon-
struction cost of the entire facility or 
structure, or is more than $100,000, or 

(ii) The action is located in a 
floodway or coastal high hazard area, 
or 

(iii) The facility or structure is one 
which has previously sustained struc-
tural damage from flooding due to a 
major disaster or emergency or on 
which a flood insurance claim has been 
paid, or 

(iv) The action is a critical action. 
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(e) Other categories of actions. Based 
upon the completion of the 8-step deci-
sion-making process (§ 9.6), the Direc-
tor may find that a specific category of 
actions either offers no potential for 
carrying out the purposes of the Orders 
and shall be treated as those actions 
listed in § 9.5(c), or has no practicable 
alternative sites and shall be treated as 
those actions listed in § 9.5(d), or has no 
practicable alternative actions or sites 
and shall be treated as those actions 
listed in § 9.5(g). This finding will be 
made in consultation with the Federal 
Insurance Administration and the 
Council on Environmental Quality as 
provided in section 2(d) of E.O. 11988. 
Public notice of each of these deter-
minations shall include publication in 
the FEDERAL REGISTER and a 30-day 
comment period. 

(f) The National Flood Insurance Pro-
gram (NFIP). (1) Most of what is done 
by FIA or the Mitigation Directorate, 
in administering the National Flood 
Insurance Program is performed on a 
program-wide basis. For all regula-
tions, procedures or other issuances 
making or amending program policy, 
FIA or the Mitigation Directorate, 
shall apply the 8-step decision-making 
process to that program-wide action. 
The action to which the 8-step process 
must be applied is the establishment of 
programmatic standards or criteria, 
not the application of programmatic 
standards or criteria to specific situa-
tions. Thus, for example, FIA or the 
Mitigation Directorate, would apply 
the 8-step process to a programmatic 
determination of categories of struc-
tures to be insured, but not to whether 
to insure each individual structure. 
The two prime examples of where FIA 
or the Mitigation Directorate, does 
take site specific actions which would 
require individual application of the 8- 
step process are property acquisition 
under section 1362 of the National 
Flood Insurance Act of 1968, as amend-
ed, and the issuance of an exception to 
a community under 44 CFR 60.6(b). (See 
also § 9.9(e)(6) and § 9.11(e).) 

(2) The provisions set forth in this 
regulation are not applicable to the ac-
tions enumerated below except that 
the Federal Insurance Administrator 
or the Assistant Administrator for 
Mitigation, as appropriate shall com-

ply with the spirit of the Orders to the 
extent practicable: 

(i) The issuance of individual flood 
insurance policies and policy interpre-
tations; 

(ii) The adjustment of claims made 
under the Standard Flood Insurance 
Policy; 

(iii) The hiring of independent con-
tractors to assist in the implementa-
tion of the National Flood Insurance 
Program; 

(iv) The issuance of individual flood 
insurance maps, Map Information Fa-
cility map determinations, and map 
amendments; and 

(v) The conferring of eligibility for 
emergency or regular program (NFIP) 
benefits upon communities. 

(g) For the action listed below, the 
Regional Administrator shall apply 
steps 1, 4, 5 and 8 of the decision-mak-
ing process (§§ 9.7, 9.10 and 9.11). For 
any action which is excluded from the 
actions listed below, (except as indi-
cated in paragraphs (c), (d) and (f) of 
this section regarding other categories 
of partial or total exclusion), the full 8- 
step process applies (See § 9.6). The Re-
gional Administrator may also require 
certain other portions of the decision- 
making process to be carried out for in-
dividual actions as is deemed nec-
essary. The references are to the Dis-
aster Relief Act of 1974, Public Law 93– 
288. The above requirements apply to 
repairs, under section 402, between 
$5,000 and $25,000 to damaged structures 
of facilities except for: 

(1) Actions in a floodway or coastal 
high hazard area; or 

(2) New or substantially improved 
structures or facilities; or 

(3) Facilities or structures which 
have previously sustained structural 
damage from flooding due to a major 
disaster or emergency. 

[45 FR 59526, Sept. 9, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 49 FR 35583, Sept. 10, 
1984; 50 FR 40006, Oct. 1, 1985; 51 FR 39531, 
Oct. 29, 1986; 66 FR 57347, Nov. 14, 2001] 

§ 9.6 Decision-making process. 
(a) Purpose. The purpose of this sec-

tion is to set out the floodplain man-
agement and wetlands protection deci-
sion-making process to be followed by 
the Agency in applying the Orders to 
its actions. While the decision-making 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



76 

44 CFR Ch. I (10–1–11 Edition) § 9.7 

process was initially designed to ad-
dress the floodplain Order’s require-
ments, the process will also satisfy the 
wetlands Order’s provisions due to the 
close similarity of the two directives. 
The numbering of Steps 1 through 8 
does not firmly require that the steps 
be followed sequentially. As informa-
tion is gathered throughout the deci-
sion-making process and as additional 
information is needed, reevaluation of 
lower numbered steps may be nec-
essary. 

(b) Except as otherwise provided in 
§ 9.5 (c), (d), (f), and (g) regarding cat-
egories of partial or total exclusion 
when proposing an action, the Agency 
shall apply the 8-step decision-making 
process. FEMA shall: 

Step 1. Determine whether the pro-
posed action is located in a wetland 
and/or the 100-year floodplain (500-year 
floodplain for critical actions); and 
whether it has the potential to affect 
or be affected by a floodplain or wet-
land (see § 9.7); 

Step 2. Notify the public at the ear-
liest possible time of the intent to 
carry out an action in a floodplain or 
wetland, and involve the affected and 
interested public in the decision-mak-
ing process (see § 9.8); 

Step 3. Identify and evaluate prac-
ticable alternatives to locating the 
proposed action in a floodplain or wet-
land (including alternative sites, ac-
tions and the ‘‘no action’’ option) (see 
§ 9.9). If a practicable alternative exists 
outside the floodplain or wetland 
FEMA must locate the action at the al-
ternative site. 

Step 4. Identify the potential direct 
and indirect impacts associated with 
the occupancy or modification of 
floodplains and wetlands and the po-
tential direct and indirect support of 
floodplain and wetland development 
that could result from the proposed ac-
tion (see § 9.10); 

Step 5. Minimize the potential ad-
verse impacts and support to or within 
floodplains and wetlands to be identi-
fied under Step 4, restore and preserve 
the natural and beneficial values 
served by floodplains, and preserve and 
enhance the natural and beneficial val-
ues served by wetlands (see § 9.11); 

Step 6. Reevaluate the proposed ac-
tion to determine first, if it is still 

practicable in light of its exposure to 
flood hazards, the extent to which it 
will aggravate the hazards to others, 
and its potential to disrupt floodplain 
and wetland values and second, if alter-
natives preliminarily rejected at Step 3 
are practicable in light of the informa-
tion gained in Steps 4 and 5. FEMA 
shall not act in a floodplain or wetland 
unless it is the only practicable loca-
tion (see § 9.9); 

Step 7. Prepare and provide the public 
with a finding and public explanation 
of any final decision that the flood-
plain or wetland is the only practicable 
alternative (see § 9.12); and 

Step 8. Review the implementation 
and post-implementation phases of the 
proposed action to ensure that the re-
quirements stated in § 9.11 are fully im-
plemented. Oversight responsibility 
shall be integrated into existing proc-
esses. 

[45 FR 59526, Sept. 9, 1980, as amended at 49 
FR 35583, Sept. 10, 1984; 50 FR 40006, Oct. 1, 
1985] 

§ 9.7 Determination of proposed ac-
tion’s location. 

(a) The purpose of this section is to 
establish Agency procedures for deter-
mining whether any action as proposed 
is located in or affects (1) the base 
floodplain (the Agency shall substitute 
the 500-year floodplain for the base 
floodplain where the action being pro-
posed involves a critical action), or (2) 
a wetland. 

(b) Information needed. The Agency 
shall obtain enough information so 
that it can fulfill the requirements of 
the Orders to (1) avoid floodplain and 
wetland locations unless they are the 
only practicable alternatives; and (2) 
minimize harm to and within 
floodplains and wetlands. In all cases, 
FEMA shall determine whether the 
proposed action is located in a flood-
plain or wetland. In the absence of a 
finding to the contrary, FEMA may as-
sume that a proposed action involving 
a facility or structure that has been 
flooded is in the floodplain. Informa-
tion about the 100-year and 500-year 
floods and location of floodways and 
coastal high hazard areas may also be 
needed to comply with these regula-
tions, especially § 9.11. The following 
additional flooding characteristics 
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shall be identified by the Regional Ad-
ministrator as appropriate: 

(i) Velocity of floodwater; 
(ii) Rate of rise of floodwater; 
(iii) Duration of flooding; 
(iv) Available warning and evacu-

ation time and routes; 
(v) Special problems: 
(A) Levees; 
(B) Erosion; 
(C) Subsidence; 
(D) Sink holes; 
(E) Ice jams; 
(F) Debris load; 
(G) Pollutants; 
(H) Wave heights; 
(I) Groundwater flooding; 
(J) Mudflow. 
(c) Floodplain determination. (1) In the 

search for flood hazard information, 
FEMA shall follow the sequence below: 

(i) The Regional Administrator shall 
consult the FEMA Flood Insurance 
Rate Map (FIRM) the Flood Boundary 
Floodway Map (FBFM) and the Flood 
Insurance Study (FIS). 

(ii) If a detailed map (FIRM or 
FBFM) is not available, the Regional 
Administrator shall consult an FEMA 
Flood Hazard Boundary Map (FHBM) . 
If data on flood elevations, floodways, 
or coastal high hazard areas are need-
ed, or if the map does not delineate the 
flood hazard boundaries in the vicinity 
of the proposed site, the Regional Ad-
ministrator shall seek the necessary 
detailed information and assistance 
from the sources listed below. 

SOURCES OF MAPS AND TECHNICAL 
INFORMATION 

Department of Agriculture: Soil Conserva-
tion Service 

Department of the Army: Corps of Engineers 
Department of Commerce: National Oceanic 

and Atmospheric Administration 
Federal Insurance Administration 
FEMA Regional Offices/Natural and Techno-

logical Hazards Division 
Department of the Interior: 

Geological Survey 
Bureau of Land Management 
Bureau of Reclamation 

Tennessee Valley Authority 
Delaware River Basin Commission 
Susquehanna River Basin Commission 
States 

(iii) If the sources listed do not have 
or know of the information necessary 
to comply with the Orders’ require-
ments, the Regional Administrator 

shall seek the services of a Federal or 
other engineer experienced in this type 
of work. 

(2) If a decision involves an area or 
location within extensive Federal or 
state holdings or a headwater area, and 
an FIS, FIRM, FBFM, or FHBM is not 
available, the Regional Administrator 
shall seek information from the land 
administering agency before informa-
tion and/or assistance is sought from 
the sources listed in this section. If 
none of these sources has information 
or can provide assistance, the services 
of an experienced Federal or other en-
gineer shall be sought as described 
above. 

(d) Wetland determination. The fol-
lowing sequence shall be followed by 
the Agency in making the wetland de-
termination. 

(1) The Agency shall consult with the 
U.S. Fish and Wildlife Service (FWS) 
for information concerning the loca-
tion, scale and type of wetlands within 
the area which could be affected by the 
proposed action. 

(2) If the FWS does not have adequate 
information upon which to base the de-
termination, the Agency shall consult 
wetland inventories maintained by the 
Army Corps of Engineers, the Environ-
mental Protection Agency, various 
states, communities and others. 

(3) If state or other sources do not 
have adequate information upon which 
to base the determination, the Agency 
shall carry out an on-site analysis per-
formed by a representative of the FWS 
or other qualified individual for wet-
lands characteristics based on the per-
formance definition of what con-
stitutes a wetland. 

(4) If an action is in a wetland but 
not in a floodplain, and the action is 
new construction, the provisions of 
this regulation shall apply. Even if the 
action is not in a wetland, the Regional 
Administrator shall determine if the 
action has the potential to result in in-
direct impacts on wetlands. If so, all 
adverse impacts shall be minimized. 
For actions which are in a wetland and 
the floodplain, completion of the deci-
sion-making process is required. (See 
§ 9.6.) In such a case the wetland will be 
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considered as one of the natural and 
beneficial values of floodplain. 

[45 FR 59526, Sept. 9, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 49 FR 33879, Aug. 27, 
1984; 50 FR 40006, Oct. 1, 1985; 51 FR 34605, 
Sept. 30, 1986] 

§ 9.8 Public notice requirements. 
(a) Purpose. The purpose of this sec-

tion is to establish the initial notice 
procedures to be followed when pro-
posing any action in or affecting 
floodplains or wetlands. 

(b) General. The Agency shall provide 
adequate information to enable the 
public to have impact on the decision 
outcome for all actions having poten-
tial to affect, adversely, or be affected 
by floodplains or wetlands that it pro-
poses. To achieve this objective, the 
Agency shall: 

(1) Provide the public with adequate 
information and opportunity for review 
and comment at the earliest possible 
time and throughout the decision-mak-
ing process; and upon completion of 
this process, provide the public with an 
accounting of its final decisions (see 
§ 9.12); and 

(2) Rely on its environmental assess-
ment processes, to the extent possible, 
as vehicles for public notice, involve-
ment and explanation. 

(c) Early public notice. The Agency 
shall provide opportunity for public in-
volvement in the decision-making 
process through the provision of public 
notice upon determining that the pro-
posed action can be expected to affect 
or be affected by floodplains or wet-
lands. Whenever possible, notice shall 
precede major project site identifica-
tion and analysis in order to preclude 
the foreclosure of options consistent 
with the Orders. 

(1) For an action for which an envi-
ronmental impact statement is being 
prepared, the Notice of Intent to File 
an EIS is adequate to constitute the 
early public notice, if it includes the 
information required under paragraph 
(c)(5) of this section. 

(2) For each action having national 
significance for which notice is being 
provided, the Agency shall use the FED-
ERAL REGISTER as the minimum means 
for notice, and shall provide notice by 
mail to national organizations reason-
ably expected to be interested in the 

action. The additional notices listed in 
paragraph (c)(4) of this section shall be 
used in accordance with the determina-
tion made under paragraph (c)(3) of 
this section. 

(3) The Agency shall base its deter-
mination of appropriate notices, ade-
quate comment periods, and whether to 
issue cumulative notices (paragraphs 
(c)(4), (6) and (7) of this section) on fac-
tors which include, but are not limited 
to: 

(i) Scale of the action; 
(ii) Potential for controversy; 
(iii) Degree of public need; 
(iv) Number of affected agencies and 

individuals; and 
(v) Its anticipated potential impact. 
(4) For each action having primarily 

local importance for which notice is 
being provided, notice shall be made in 
accordance with the criteria under 
paragraph (c)(3) of this section, and 
shall entail as appropriate: 

(i) [Reserved] 
(ii) Notice to Indian tribes when ef-

fects may occur on reservations. 
(iii) Information required in the af-

fected State’s public notice procedures 
for comparable actions. 

(iv) Publication in local newspapers 
(in papers of general circulation rather 
than legal papers). 

(v) Notice through other local media. 
(vi) Notice to potentially interested 

community organizations. 
(vii) Publication in newsletters that 

may be expected to reach potentially 
interested persons. 

(viii) Direct mailing to owners and 
occupants of nearby or affected prop-
erty. 

(ix) Posting of notice on and off site 
in the area where the action is to be lo-
cated. 

(x) Holding a public hearing. 
(5) The notice shall include: 
(i) A description of the action, its 

purpose and a statement of the intent 
to carry out an action affecting or af-
fected by a floodplain or wetland; 

(ii) Based on the factors in paragraph 
(c)(3) of this section, a map of the area 
or other indentification of the flood-
plain and/or wetland areas which is of 
adequate scale and detail so that the 
location is discernible; instead of publi-
cation of such map, FEMA may state 
that such map is available for public 
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inspection, including the location at 
which such map may be inspected and 
a telephone number to call for informa-
tion; 

(iii) Based on the factors in para-
graph (c)(3) of this section, a descrip-
tion of the type, extent and degree of 
hazard involved and the floodplain or 
wetland values present; and 

(iv) Identification of the responsible 
official or organization for imple-
menting the proposed action, and from 
whom further information can be ob-
tained. 

(6) The Agency shall provide for an 
adequate comment period. 

(7) In a post-disaster situation in par-
ticular, the requirement for early pub-
lic notice may be met in a cumulative 
manner based on the factors set out in 
paragraph (c)(3) of this section. Several 
actions may be addressed in one notice 
or series of notices. For some actions 
involving limited public interest a sin-
gle notice in a local newspaper or let-
ter to interested parties may suffice. 

(d) Continuing public notice. The 
Agency shall keep the public informed 
of the progress of the decision-making 
process through additional public no-
tices at key points in the process. The 
preliminary information provided 
under paragraph (c)(5) of this section 
shall be augmented by the findings of 
the adverse effects of the proposed ac-
tions and steps necessary to mitigate 
them. This responsibility shall be per-
formed for actions requiring the prepa-
ration of an EIS, and all other actions 
having the potential for major adverse 
impacts, or the potential for harm to 
the health and safety of the general 
public. 

[45 FR 59526, Sept. 9, 1980, as amended at 48 
FR 29318, June 24, 1983] 

§ 9.9 Analysis and reevaluation of 
practicable alternatives. 

(a) Purpose. (1) The purpose of this 
section is to expand upon the directives 
set out in § 9.6, of this part, in order to 
clarify and emphasize the Orders’ key 
requirements to avoid floodplains and 
wetlands unless there is no practicable 
alternative. 

(2) Step 3 is a preliminary determina-
tion as to whether the floodplain is the 
only practicable location for the ac-
tion. It is a preliminary determination 

because it comes early in the decision- 
making process when the Agency has a 
limited amount of information. If it is 
clear that there is a practicable alter-
native, or the floodplain or wetland is 
itself not a practicable location, FEMA 
shall then act on that basis. Provided 
that the location outside the floodplain 
or wetland does not indirectly impact 
floodplains or wetlands or support de-
velopment therein (see § 9.10), the re-
maining analysis set out by this regu-
lation is not required. If such location 
does indirectly impact floodplains or 
wetlands or support development 
therein, the remaining analysis set out 
by this regulation is required. If the 
preliminary determination is to act in 
the floodplain, FEMA shall gather the 
additional information required under 
Steps 4 and 5 and then reevaluate all 
the data to determine if the floodplain 
or wetland is the only practicable al-
ternative. 

(b) Analysis of practicable alternatives. 
The Agency shall identify and evaluate 
practicable alternatives to carrying 
out a proposed action in floodplains or 
wetlands, including: 

(1) Alternative sites outside the 
floodplain or wetland; 

(2) Alternative actions which serve 
essentially the same purpose as the 
proposed action, but which have less 
potential to affect or be affected by the 
floodplain or wetlands; and 

(3) No action. The floodplain and wet-
land site itself must be a practicable 
location in light of the factors set out 
in this section. 

(c) The Agency shall analyze the fol-
lowing factors in determining the prac-
ticability of the alternatives set out in 
paragraph (b) of this section: 

(1) Natural environment (topography, 
habitat, hazards, etc.); 

(2) Social concerns (aesthetics, his-
torical and cultural values, land pat-
terns, etc.); 

(3) Economic aspects (costs of space, 
construction, services, and relocation); 
and 

(4) Legal constraints (deeds, leases, 
etc.). 

(d) Action following the analysis of 
practicable alternatives. (1) The Agency 
shall not locate the proposed action in 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00089 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



80 

44 CFR Ch. I (10–1–11 Edition) § 9.10 

the floodplain or in a wetland if a prac-
ticable alternative exists outside the 
floodplain or wetland. 

(2) For critical actions, the Agency 
shall not locate the proposed action in 
the 500-year floodplain if a practicable 
alternative exists outside the 500-year 
floodplain. 

(3) Even if no practicable alternative 
exists outside the floodplain or wet-
land, in order to carry out the action 
the floodplain or wetland must itself be 
a practicable location in light of the 
review required in this section. 

(e) Reevaluation of alternatives. Upon 
determination of the impact of the pro-
posed action to or within the floodplain 
or wetland and of what measures are 
necessary to comply with the require-
ment to minimize harm to and within 
floodplains and wetlands (§ 9.11), FEMA 
shall: 

(1) Determine whether: 
(i) The action is still practicable at a 

floodplain or wetland site in light of 
the exposure to flood risk and the ensu-
ing disruption of natural values; 

(ii) The floodplain or wetland site is 
the only practicable alternative; 

(iii) There is a potential for limiting 
the action to increase the practica-
bility of previously rejected non-flood-
plain or wetland sites and alternative 
actions; and 

(iv) Minimization of harm to or with-
in the floodplain can be achieved using 
all practicable means. 

(2) Take no action in a floodplain un-
less the importance of the floodplain 
site clearly outweighs the requirement 
of E.O. 11988 to: 

(i) Avoid direct or indirect support of 
floodplain development; 

(ii) Reduce the risk of flood loss; 
(iii) Minimize the impact of floods on 

human safety, health and welfare; and 
(iv) Restore and preserve floodplain 

values. 
(3) Take no action in a wetland un-

less the importance of the wetland site 
clearly outweighs the requirements of 
E.O. 11990 to: 

(i) Avoid the destruction or modifica-
tion of the wetlands; 

(ii) Avoid direct or indirect support 
of new construction in wetlands; 

(iii) Minimize the destruction, loss or 
degradation of wetlands; and 

(iv) Preserve and enhance the natural 
and beneficial values of wetlands. 

(4) In carrying out this balancing 
process, give the factors in paragraphs 
(e)(2) and (3) of this section, the great 
weight intended by the Orders. 

(5) Choose the ‘‘no action’’ alter-
native where there are no practicable 
alternative actions or sites and where 
the floodplain or wetland is not itself a 
practicable alternative. In making the 
assessment of whether a floodplain or 
wetland location is itself a practicable 
alternative, the practicability of the 
floodplain or wetland location shall be 
balanced against the practicability of 
not carrying out the action at all. That 
is, even if there is no practicable alter-
native outside of the floodplain or wet-
land, the floodplain or wetland itself 
must be a practicable location in order 
for the action to be carried out there. 
To be a practicable location, the im-
portance of carrying out the action 
must clearly outweigh the require-
ments of the Orders listed in para-
graphs (e)(2) and (e)(3) of this section. 
Unless the importance of carrying out 
the action clearly outweighs those re-
quirements, the ‘‘no action’’ alter-
native shall be selected. 

(6) In any case in which the Regional 
Director has selected the ‘‘no action’’ 
option, FIA may not provide a new or 
renewed contract of flood insurance for 
that structure. 

EFFECTIVE DATE NOTE: At 45 FR 79070, Nov. 
28, 1980, § 9.9(e)(6) was temporarily suspended 
until further notice. 

§ 9.10 Identify impacts of proposed ac-
tions. 

(a) Purpose. The purpose of this sec-
tion is to ensure that the effects of pro-
posed Agency actions are identified. 

(b) The Agency shall identify the po-
tential direct and indirect adverse im-
pacts associated with the occupancy 
and modification of floodplains and 
wetlands and the potential direct and 
indirect support of floodplain and wet-
land development that could result 
from the proposed action. Such identi-
fication of impacts shall be to the ex-
tent necessary to comply with the re-
quirements of the Orders to avoid 
floodplain and wetland locations unless 
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they are the only practicable alter-
natives and to minimize harm to and 
within floodplains and wetlands. 

(c) This identification shall consider 
whether the proposed action will result 
in an increase in the useful life of any 
structure or facility in question, main-
tain the investment at risk and expo-
sure of lives to the flood hazard or fore-
go an opportunity to restore the nat-
ural and beneficial values served by 
floodplains or wetlands. Regional Of-
fices of the U.S. Fish and Wildlife Serv-
ice may be contacted to aid in the iden-
tification and evaluation of potential 
impacts of the proposed action on nat-
ural and beneficial floodplain and wet-
land values. 

(d) In the review of a proposed or al-
ternative action, the Regional Admin-
istrator shall specifically consider and 
evaluate: impacts associated with 
modification of wetlands and 
floodplains regardless of its location; 
additional impacts which may occur 
when certain types of actions may sup-
port subsequent action which have ad-
ditional impacts of their own; adverse 
impacts of the proposed actions on 
lives and property and on natural and 
beneficial floodplain and wetland val-
ues; and the three categories of factors 
listed below: 

(1) Flood hazard-related factors. These 
include for example, the factors listed 
in § 9.7(b)(2); 

(2) Natural values-related factors. 
These include, for example, the fol-
lowing: Water resource values (natural 
moderation of floods, water quality 
maintenance, and ground water re-
charge); living resource values (fish 
and wildlife and biological produc-
tivity); cultural resource values (ar-
cheological and historic sites, and open 
space recreation and green belts); and 
agricultural, aquacultural and forestry 
resource values. 

(3) Factors relevant to a proposed ac-
tion’s effects on the survival and quality 
of wetlands. These include, for example, 
the following: Public health, safety, 
and welfare, including water supply, 
quality, recharge and discharge; pollu-
tion; flood and storm hazards; and sedi-
ment and erosion; maintenance of nat-
ural systems, including conservation 
and long term productivity of existing 
flora and fauna, species and habitat di-

versity and stability, hydrologic util-
ity, fish, wildlife, timber, and food and 
fiber resources; and other uses of wet-
lands in the public interest, including 
recreational, scientific, and cultural 
uses. 

§ 9.11 Mitigation. 
(a) Purpose. The purpose of this sec-

tion is to expand upon the directives 
set out in § 9.6 of this part, and to set 
out the mitigative actions required if 
the preliminary determination is made 
to carry out an action that affects or is 
in a floodplain or wetland. 

(b) General provisions. (1) The Agency 
shall design or modify its actions so as 
to minimize harm to or within the 
floodplain; 

(2) The Agency shall minimize the de-
struction, loss or degradation of wet-
lands; 

(3) The Agency shall restore and pre-
serve natural and beneficial floodplain 
values; and 

(4) The Agency shall preserve and en-
hance natural and beneficial wetland 
values. 

(c) Minimization provisions. The Agen-
cy shall minimize: 

(1) Potential harm to lives and the 
investment at risk from the base flood, 
or, in the case of critical actions, from 
the 500-year flood; 

(2) Potential adverse impacts the ac-
tion may have on others; and 

(3) Potential adverse impact the ac-
tion may have on floodplain and wet-
land values. 

(d) Minimization Standards. In its im-
plementation of the Disaster Relief Act 
of 1974, the Agency shall apply at a 
minimum, the following standards to 
its actions to comply with the require-
ments of paragraphs (b) and (c), of this 
section, (except as provided in § 9.5 (c), 
(d), and (g) regarding categories of par-
tial or total exclusion). Any Agency ac-
tion to which the following specific re-
quirements do not apply, shall never-
theless be subject to the full 8-step 
process (§ 9.6) including the general re-
quirement to minimize harm to and 
within floodplains: 

(1) There shall be no new construc-
tion or substantial improvement in a 
floodway, and no new construction in a 
coastal high hazard area, except for: 

(i) A functionally dependent use; or 
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(ii) A structure or facility which fa-
cilitates an open space use. 

(2) For a structure which is a func-
tionally dependent use, or which facili-
tates an open space use, the following 
applies. There shall be no construction 
of a new or substantially improved 
structure in a coastal high hazard area 
unless it is elevated on adequately an-
chored pilings or columns, and securely 
anchored to such piles or columns so 
that the lowest portion of the struc-
tural members of the lowest floor (ex-
cluding the pilings or columns) is ele-
vated to or above the base flood level 
(the 500-year flood level for critical ac-
tions) (including wave height). The 
structure shall be anchored so as to 
withstand velocity waters and hurri-
cane wave wash. The Regional Admin-
istrator shall be responsible for deter-
mining the base flood level, including 
the wave height, in all cases. Where 
there is a FIRM in effect, it shall be 
the basis of the Regional Administra-
tor’s determination. If the FIRM does 
not reflect wave heights, or if there is 
no FIRM in effect, the Regional Ad-
ministrator is responsible for delin-
eating the base flood level, including 
wave heights. 

(3) Elevation of structures. (i) There 
shall be no new construction or sub-
stantial improvement of structures un-
less the lowest floor of the structures 
(including basement) is at or above the 
level of the base flood. 

(ii) There shall be no new construc-
tion or substantial improvement of 
structures involving a critical action 
unless the lowest floor of the structure 
(including the basement) is at or above 
the level of the 500-year flood. 

(iii) If the subject structure is non-
residential, FEMA may, instead of ele-
vating the structure to the 100-year or 
500-year level, as appropriate, approve 
the design of the structure and its at-
tendant utility and sanitary facilities 
so that below the flood level the struc-
ture is water tight with walls substan-
tially impermeable to the passage of 
water and with structural components 
having the capability of resisting hy-
drostatic and hydrodynamic loads and 
effects of buoyancy. 

(iv) The provisions of paragraphs 
(d)(3)(i), (ii), and (iii) of this section do 
not apply to the extent that the Fed-

eral Insurance Administration has 
granted an exception under 44 CFR 
§ 60.6(b) (formerly 24 CFR 1910.6(b)), or 
the community has granted a variance 
which the Regional Administrator de-
termines is consistent with 44 CFR 
60.6(a) (formerly 24 CFR 1910.6(a)). In a 
community which does not have a 
FIRM in effect, FEMA may approve a 
variance from the standards of para-
graphs (d)(3)(i), (ii), and (iii) of this sec-
tion, after compliance with the stand-
ards of 44 CFR 60.6(a). 

(4) There shall be no encroachments, 
including fill, new construction, sub-
stantial improvements of structures or 
facilities, or other development within 
a designated regulatory floodway that 
would result in any increase in flood 
levels within the community during 
the occurrence of the base flood dis-
charge. Until a regulatory floodway is 
designated, no new construction, sub-
stantial improvements, or other devel-
opment (including fill) shall be per-
mitted within the base floodplain un-
less it is demonstrated that the cumu-
lative effect of the proposed develop-
ment, when combined with all other 
existing and anticipated development, 
will not increase the water surface ele-
vation of the base flood more than one 
foot at any point within the commu-
nity. 

(5) Even if an action is a functionally 
dependent use or facilitates open space 
uses (under paragraph (d) (1) or (2) of 
this section) and does not increase 
flood heights (under paragraph (d)(4) of 
this section), such action may only be 
taken in a floodway or coastal high 
hazard area if: 

(i) Such site is the only practicable 
alternative; and 

(ii) Harm to and within the flood-
plain is minimized. 

(6) In addition to standards (d)(1) 
through (d)(5) of this section, no action 
may be taken if it is inconsistent with 
the criteria of the National Flood In-
surance Program (44 CFR part 59 et 
seq.) or any more restrictive Federal, 
State or local floodplain management 
standards. 

(7) New construction and substantial 
improvement of structures shall be ele-
vated on open works (walls, columns, 
piers, piles, etc.) rather than on fill, in 
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all cases in coastal high hazard areas 
and elsewhere, where practicable. 

(8) To minimize the effect of floods 
on human health, safety and welfare, 
the Agency shall: 

(i) Where appropriate, integrate all of 
its proposed actions in floodplains into 
existing flood warning and prepared-
ness plans and ensure that available 
flood warning time is reflected; 

(ii) Facilitate adequate access and 
egress to and from the site of the pro-
posed action; and 

(iii) Give special consideration to the 
unique hazard potential in flash flood, 
rapid-rise or tsunami areas. 

(9) In the replacement of building 
contents, materials and equipment, the 
Regional Administrator shall require 
as appropriate, disaster proofing of the 
building and/or elimination of such fu-
ture losses by relocation of those build-
ing contents, materials and equipment 
outside or above the base floodplain or 
the 500-year floodplain for critical ac-
tions. 

(e) In the implementation of the Na-
tional Flood Insurance Program. (1) The 
Federal Insurance Administration shall 
make identification of all coastal high 
hazard areas a priority; 

(2) Beginning October 1, 1981, the 
Federal Insurance Administration of 
FEMA may only provide flood insur-
ance for new construction or substan-
tial improvements in a coastal high 
hazard area if: 

(i) Wave heights have been des-
ignated for the site of the structure ei-
ther by the Administrator of FEMA 
based upon data generated by FEMA or 
by another source, satisfactory to the 
Administrator; and 

(ii) The structure is rated by FEMA- 
FIA based on a system which reflects 
the capacity to withstand the effects of 
the 100-year frequency flood including, 
but not limited to, the following fac-
tors: 

(A) Wave heights; 
(B) The ability of the structure to 

withstand the force of waves. 
(3)(i) FEMA shall accept and take 

fully into account information sub-
mitted by a property owner indicating 
that the rate for a particular structure 
is too high based on the ability of the 
structure to withstand the force of 
waves. In order to obtain a rate adjust-

ment, a property owner must submit to 
FEMA specific information regarding 
the structure and its immediate envi-
ronment. Such information must be 
certified by a registered professional 
architect or engineer who has demon-
strable experience and competence in 
the fields of foundation, soils, and 
structural engineering. Such informa-
tion should include: 

(A) Elevation of the structure (bot-
tom of lowest floor beam) in relation to 
the Base Flood Elevation including 
wave height; 

(B) Distance of the structure from 
the shoreline; 

(C) Dune protection and other envi-
ronmental factors; 

(D) Description of the building sup-
port system; and 

(E) Other relevant building details. 

Adequate completion of the ‘‘V-Zone 
Risk Factor Rating Form’’ is sufficient 
for FEMA to determine whether a rate 
adjustment is appropriate. The form is 
available from and applications for 
rate adjustments should be submitted 
to: 

National Flood Insurance Program 
Attention: V-Zone Underwriting Specialist 
9901–A George Palmer Highway 
Lanham, MD 20706 

Pending a determination on a rate ad-
justment, insurance will be issued at 
the class rate. If the rate adjustment is 
granted, a refund of the appropriate 
portion of the premium will be made. 
Unless a property owner is seeking an ad-
justment of the rate prescribed by FEMA- 
FIA, this information need not be sub-
mitted. 

(ii) FIA shall notify communities 
with coastal high hazard areas and fed-
erally related lenders in such commu-
nities, of the provisions of this para-
graph. Notice to the lenders may be ac-
complished by the Federal instrumen-
talities to which the lenders are re-
lated. 

(4) In any case in which the Regional 
Director has been, pursuant to 
§ 9.11(d)(1), precluded from providing as-
sistance for a new or substantially im-
proved structure in a floodway, FIA 
may not provide a new or renewed pol-
icy of flood insurance for that struc-
ture. 
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(f) Restore and preserve. (1) For any 
action taken by the Agency which af-
fects the floodplain or wetland and 
which has resulted in, or will result in, 
harm to the floodplain or wetland, the 
Agency shall act to restore and pre-
serve the natural and beneficial values 
served by floodplains and wetlands. 

(2) Where floodplain or wetland val-
ues have been degraded by the proposed 
action, the Agency shall identify, 
evaluate and implement measures to 
restore the values. 

(3) If an action will result in harm to 
or within the floodplain or wetland, the 
Agency shall design or modify the ac-
tion to preserve as much of the natural 
and beneficial floodplain and wetland 
values as is possible. 

[45 FR 59526, Sept. 9, 1980, as amended at 46 
FR 51752, Oct. 22, 1981; 48 FR 44543, Sept. 29, 
1983; 49 FR 33879, Aug. 27, 1984; 49 FR 35584, 
Sept. 10, 1984; 50 FR 40006, Oct. 1, 1985] 

EFFECTIVE DATE NOTE: At 45 FR 79070, Nov. 
28, 1980, § 9.11(e)(4) was temporarily sus-
pended until further notice. 

§ 9.12 Final public notice. 
If the Agency decides to take an ac-

tion in or affecting a floodplain or wet-
land, it shall provide the public with a 
statement of its final decision and 
shall explain the relevant factors con-
sidered by the Agency in making this 
determination. 

(a) In addition, those sent notices 
under § 9.8 shall also be provided the 
final notice. 

(b) For actions for which an environ-
mental impact statement is being pre-
pared, the FEIS is adequate to con-
stitute final notice in all cases except 
where: 

(1) Significant modifications are 
made in the FEIS after its initial pub-
lication; 

(2) Significant modifications are 
made in the development plan for the 
proposed action; or 

(3) Significant new information be-
comes available in the interim between 
issuance of the FEIS and implementa-
tion of the proposed action. 
If any of these situations develop, the 
Agency shall prepare a separate final 
notice that contains the contents of 
paragraph (e) of this section and shall 
make it available to those who re-
ceived the FEIS. A minimum of 15 days 

shall, without good cause shown, be al-
lowed for comment on the final notice. 

(c) For actions for which an environ-
mental assessment was prepared, the 
Notice of No Significant Impact is ade-
quate to constitute final public notice, 
if it includes the information required 
under paragraph (e) of this section. 

(d) For all other actions, the finding 
shall be made in a document separate 
from those described in paragraphs (a), 
(b), and (c) of this section. Based on an 
assessment of the following factors, the 
requirement for final notice may be 
met in a cumulative manner: 

(1) Scale of the action; 
(2) Potential for controversy; 
(3) Degree of public need; 
(4) Number of affected agencies and 

individuals; 
(5) Its anticipated potential impact; 

and 
(6) Similarity of the actions, i.e., to 

the extent that they are susceptible of 
common descriptions and assessments. 
When a damaged structure or facility 
is already being repaired by the State 
or local government at the time of the 
Damage Survey Report, the require-
ments of Steps 2 and 7 (§§ 9.8 and 9.12) 
may be met by a single notice. Such 
notice shall contain all the informa-
tion required by both sections. 

(e) The final notice shall include the 
following: 

(1) A statement of why the proposed 
action must be located in an area af-
fecting or affected by a floodplain or a 
wetland; 

(2) A description of all significant 
facts considered in making this deter-
mination; 

(3) A list of the alternatives consid-
ered; 

(4) A statement indicating whether 
the action conforms to applicable state 
and local floodplain protection stand-
ards; 

(5) A statement indicating how the 
action affects or is affected by the 
floodplain and/or wetland, and how 
mitigation is to be achieved; 

(6) Identification of the responsible 
official or organization for implemen-
tation and monitoring of the proposed 
action, and from whom further infor-
mation can be obtained; and 

(7) A map of the area or a statement 
that such map is available for public 
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inspection, including the location at 
which such map may be inspected and 
a telephone number to call for informa-
tion. 

(f) After providing the final notice, 
the Agency shall, without good cause 
shown, wait at least 15 days before car-
rying out the action. 

[45 FR 59526, Sept. 9, 1980, as amended at 48 
FR 29318, June 24, 1983] 

§ 9.13 Particular types of temporary 
housing. 

(a) The purpose of this section is to 
set forth the procedures whereby the 
Agency will provide certain specified 
types of temporary housing. 

(b) Prior to providing the types of 
temporary housing enumerated in 
paragraph (c) of this section, the Agen-
cy shall comply with the provisions of 
this section. For all temporary housing 
not enumerated below, the full 8-step 
process (see § 9.6) applies. 

(c) The following temporary housing 
actions are subject to the provisions of 
this section and not the full 8-step 
process: 

(1) [Reserved] 
(2) Placing a mobile home or readily 

fabricated dwelling on a private or 
commercial site, but not a group site. 

(d) The actions set out in paragraph 
(c) of this section are subject to the fol-
lowing decision-making process: 

(1) The temporary housing action 
shall be evaluated in accordance with 
the provisions of § 9.7 to determine if it 
is in or affects a floodplain or wetland. 

(2) No mobile home or readily fab-
ricated dwelling may be placed on a 
private or commercial site in a 
floodway or coastal high hazard area. 

(3) An individual or family shall not 
be housed in a floodplain or wetland 
unless the Regional Administrator has 
complied with the provisions of § 9.9 to 
determine that such site is the only 
practicable alternative. The following 
factors shall be substituted for the fac-
tors in § 9.9 (c) and (e) (2) through (4): 

(i) Speedy provision of temporary 
housing; 

(ii) Potential flood risk to the tem-
porary housing occupant; 

(iii) Cost effectiveness; 
(iv) Social and neighborhood pat-

terns; 

(v) Timely availability of other hous-
ing resources; and 

(vi) Potential harm to the floodplain 
or wetland. 

(4) An individual or family shall not 
be housed in a floodplain or wetland 
(except in existing resources) unless 
the Regional Administrator has com-
plied with the provisions of § 9.11 to 
minimize harm to and within 
floodplains and wetlands. The following 
provisions shall be substituted for the 
provisions of § 9.11(d) for mobile homes: 

(i) No mobile home or readily fab-
ricated dwelling may be placed on a 
private or commercial site unless it is 
elevated to the fullest extent prac-
ticable up to the base flood level and 
adequately anchored. 

(ii) No mobile home or readily fab-
ricated dwelling may be placed if such 
placement is inconsistent with the cri-
teria of the National Flood Insurance 
Program (44 CFR part 59 et seq.) or any 
more restrictive Federal, State or local 
floodplain management standard. Such 
standards may require elevation to the 
base flood level in the absence of a 
variance. 

(iii) Mobile homes shall be elevated 
on open works (walls, columns, piers, 
piles, etc.) rather than on fill where 
practicable. 

(iv) To minimize the effect of floods 
on human health, safety and welfare, 
the Agency shall: 

(A) Where appropriate, integrate all 
of its proposed actions in placing mo-
bile homes for temporary housing in 
floodplains into existing flood warning 
and preparedness plans and ensure that 
available flood warning time is re-
flected; 

(B) Provide adequate access and 
egress to and from the proposed site of 
the mobile home; and 

(C) Give special consideration to the 
unique hazard potential in flash flood 
and rapid-rise areas. 

(5) FEMA shall comply with Step 2 
Early Public Notice (§ 9.8(c)) and Step 7 
Final Public Notice (§ 9.12). In pro-
viding these notices, the emergency na-
ture of temporary housing shall be 
taken into account. 

(e) FEMA shall not sell or otherwise 
dispose of mobile homes or other read-
ily fabricated dwellings which would be 
located in floodways or coastal high 
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hazard areas. FEMA shall not sell or 
otherwise dispose of mobile homes or 
other readily fabricated dwellings 
which would be located in floodplains 
or wetlands unless there is full compli-
ance with the 8-step process. Given the 
vulnerability of mobile homes to flood-
ing, a rejection of a non-floodplain lo-
cation alternative and of the no-action 
alternative shall be based on (1) a com-
pelling need of the family or individual 
to buy a mobile home for permanent 
housing, and (2) a compelling require-
ment to locate the unit in a floodplain. 
Further, FEMA shall not sell or other-
wise dispose of mobile homes or other 
readily fabricated dwellings in a flood-
plain unless they are elevated at least 
to the level of the 100-year flood. The 
Regional Administrator shall notify 
the Assistant Administrator for Miti-
gation of each instance where a flood-
plain location has been found to be the 
only practicable alternative for a mo-
bile home sale. 

[45 FR 59526, Sept. 9, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 49 FR 35584, Sept. 10, 
1984; 50 FR 40006, Oct. 1, 1985] 

§ 9.14 Disposal of Agency property. 

(a) The purpose of this section is to 
set forth the procedures whereby the 
Agency shall dispose of property. 

(b) Prior to its disposal by sale, lease 
or other means of disposal, property 
proposed to be disposed of by the Agen-
cy shall be reviewed according to the 
decision-making process set out in § 9.6 
of this part, as follows: 

(1) The property shall be evaluated in 
accordance with the provisions of § 9.7 
to determine if it affects or is affected 
by a floodplain or wetland; 

(2) The public shall be notified of the 
proposal and involved in the decision- 
making process in accordance with the 
provisions of § 9.8; 

(3) Practicable alternatives to dis-
posal shall be evaluated in accordance 
with the provisions of § 9.9. For dis-
posals, this evaluation shall focus on 
alternative actions (conveyance for an 
alternative use that is more consistent 
with the floodplain management and 
wetland protection policies set out in 
§ 9.2 than the one proposed, e.g., open 
space use for park or recreational pur-
poses rather than high intensity uses), 

and on the ‘‘no action’’ option (retain 
the property); 

(4) Identify the potential impacts and 
support associated with the disposal of 
the property in accordance with § 9.10; 

(5) Identify the steps necessary to 
minimize, restore, preserve and en-
hance in accordance with § 9.11. For dis-
posals, this analysis shall address all 
four of these components of mitigation 
where unimproved property is involved, 
but shall focus on minimization 
through floodproofing and restoration 
of natural values where improved prop-
erty is involved; 

(6) Reevaluate the proposal to dispose 
of the property in light of its exposure 
to the flood hazard and its natural val-
ues-related impacts, in accordance 
with § 9.9. This analysis shall focus on 
whether it is practicable in light of the 
findings from §§ 9.10 and 9.11 to dispose 
of the property, or whether it must be 
retained. If it is determined that it is 
practicable to dispose of the property, 
this analysis shall identify the prac-
ticable alternative that best achieves 
all of the components of the Orders’ 
mitigation responsibility; 

(7) To the extent that it would de-
crease the flood hazard to lives and 
property, the Agency shall, wherever 
practicable, dispose of the properties 
according to the following priorities: 

(i) Properties located outside the 
floodplain; 

(ii) Properties located in the flood 
fringe; and 

(iii) Properties located in a floodway, 
regulatory floodway or coastal high 
hazard area. 

(8) The Agency shall prepare and pro-
vide the public with a finding and pub-
lic explanation in accordance with 
§ 9.12. 

(9) The Agency shall ensure that the 
applicable mitigation requirements are 
fully implemented in accordance with 
§ 9.11. 

(c) At the time of disposal, for all dis-
posed property, the Agency shall ref-
erence in the conveyance uses that are 
restricted under existing Federal, 
State and local floodplain management 
and wetland protection standards re-
lating to flood hazards and floodplain 
and wetland values. 
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§ 9.15 Planning programs affecting 
land use. 

The Agency shall take floodplain 
management into account when formu-
lating or evaluating any water and 
land use plans. No plan may be ap-
proved unless it: 

(a) Reflects consideration of flood 
hazards and floodplain management 
and wetlands protection; and 

(b) Prescribes planning procedures to 
implement the policies and require-
ments of the Orders and this regula-
tion. 

§ 9.16 Guidance for applicants. 

(a) The Agency shall encourage and 
provide adequate guidance to appli-
cants for agency assistance to evaluate 
the effects of their plans and proposals 
in or affecting floodplains and wet-
lands. 

(b) This shall be accomplished pri-
marily through amendment of all 
Agency instructions to applicants, e.g., 
program handbooks, contracts, applica-
tion and agreement forms, etc., and 
also through contact made by agency 
staff during the normal course of their 
activities, to fully inform prospective 
applicants of: 

(1) The Agency’s policy on floodplain 
management and wetlands protection 
as set out in § 9.2; 

(2) The decision-making process to be 
used by the Agency in making the de-
termination of whether to provide the 
required assistance as set out in § 9.6; 

(3) The nature of the Orders’ prac-
ticability analysis as set out in § 9.9; 

(4) The nature of the Orders’ mitiga-
tion responsibilities as set out in § 9.11; 

(5) The nature of the Orders’ public 
notice and involvement process as set 
out in §§ 9.8 and 9.12; and 

(6) The supplemental requirements 
applicable to applications for the lease 
or other disposal of Agency owned 
properties set out in § 9.14. 

(c) Guidance to applicants shall be 
provided where possible, prior to the 
time of application in order to mini-
mize potential delays in process appli-
cation due to failure of applicants to 
recognize and reflect the provisions of 
the Orders and this regulation. 

§ 9.17 Instructions to applicants. 

(a) Purpose. In accordance with Exec-
utive Orders 11988 and 11990, the Fed-
eral executive agencies must respond 
to a number of floodplain management 
and wetland protection responsibilities 
before carrying out any of their activi-
ties, including the provision of Federal 
financial and technical assistance. The 
purpose of this section is to put appli-
cants for Agency assistance on notice 
concerning both the criteria that it is 
required to follow under the Orders, 
and applicants’ responsibilities under 
this regulation. 

(b) Responsibilities of Applicants. Based 
upon the guidance provided by the 
Agency under § 9.16, that guidance in-
cluded in the U.S. Water Resources 
Council’s Guidance for Implementing 
E.O. 11988, and based upon the provi-
sions of the Orders and this regulation, 
applicants for Agency assistance shall 
recognize and reflect in their applica-
tion: 

(1) The Agency’s policy on floodplain 
management and wetlands protection 
as set out in § 9.2; 

(2) The decision-making process to be 
used by the Agency in making the de-
termination of whether to provide the 
requested assistance as set out in § 9.6; 

(3) The nature of the Orders’ prac-
ticability analysis as set out in § 9.9; 

(4) The nature of the Orders’ mitiga-
tion responsibilities as set out in § 9.11; 

(5) The nature of the Orders’ public 
and involvement process as set out in 
§§ 9.8 and 9.12; and 

(6) The supplemental requirements 
for application for the lease or other 
disposal of Agency-owned properties, as 
set out in § 9.13. 

(c) Provision of supporting information. 
Applicants for Agency assistance may 
be called upon to provide supporting 
information relative to the various re-
sponsibilities set out in paragraph (b) 
of this section as a prerequisite to the 
approval of their applications. 

(d) Approval of applications. Applica-
tions for Agency assistance shall be re-
viewed for the recognition and reflec-
tion of the provisions of this regulation 
in addition to the Agency’s existing ap-
proval criteria. 
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§ 9.18 Responsibilities. 
(a) Regional Administrators’ respon-

sibilities. Regional Administrators 
shall, for all actions falling within 
their respective jurisdictions: 

(1) Implement the requirements of 
the Orders and this regulation. Any-
where in §§ 9.2, 9.6 through 9.13, and 9.15 
where a direction is given to the Agen-
cy, it is the responsibility of the Re-
gional Administrator. 

(2) Consult with the Chief Counsel re-
garding any question of interpretation 
concerning this regulation or the Or-
ders. 

(b) The Heads of the Offices, Direc-
torates and Administrations of FEMA 
shall: 

(1) Implement the requirements of 
the Orders and this regulation. When a 
decision of a Regional Administrator 

relating to disaster assistance is ap-
pealed, the Assistant Administrator for 
Mitigation may make determinations 
under these regulations on behalf of 
the Agency. 

(2) Prepare and submit to the Office 
of Chief Counsel reports to the Office of 
Management and Budget in accordance 
with section 2(b) of E.O. 11988 and sec-
tion 3 of E.O. 11990. If a proposed action 
is to be located in a floodplain or wet-
land, any requests to the Office of Man-
agement and Budget for new authoriza-
tions or appropriations shall be accom-
panied by a report indicating whether 
the proposed action is in accord with 
the Orders and these regulations. 

[45 FR 59526, Sept. 9, 1980, as amended at 49 
FR 33879, Aug. 27, 1984; 74 FR 15336, Apr. 3, 
2009] 

APPENDIX A TO PART 9—DECISION-MAKING PROCESS FOR E.O. 11988 
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PART 10—ENVIRONMENTAL 
CONSIDERATIONS 

Subpart A—General 

Sec. 
10.1 Background and purpose. 
10.2 Applicability and scope. 
10.3 Definitions. 
10.4 Policy. 

Subpart B—Agency Implementing 
Procedures 

10.5 Responsibilities. 
10.6 Making or amending policy. 
10.7 Planning. 
10.8 Determination of requirement for envi-

ronmental review. 
10.9 Preparation of environmental assess-

ments. 
10.10 Preparation of environmental impact 

statements. 
10.11 Environmental information. 
10.12 Pre-implementation actions. 
10.13 Emergencies. 
10.14 Flood plains and wetlands. 

AUTHORITY: 42 U.S.C. 4321 et seq.; E.O. 11514 
of March 7, 1970, 35 FR 4247, as amended by E. 
O. 11991 of March 24, 1977, 3 CFR, 1977 Comp., 
p. 123; Reorganization Plan No. 3 of 1978, 43 
FR 41943, 3 CFR, 1978 Comp., p. 329; E.O. 12127 
of March 31, 1979, 44 FR 19367, 3 CFR, 1979 
Comp., p. 376; E.O. 12148 of July 20, 1979, 44 
FR 43239, 3 CFR, 1979 Comp., p. 412, as amend-
ed. 

SOURCE: 45 FR 41142, June 18, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 10.1 Background and purpose. 
(a) This part implements the Council 

on Environmental Quality (CEQ) regu-
lations (National Environmental Pol-
icy Act Regulations, 43 FR 55978 (1978)) 
and provides policy and procedures to 
enable Federal Emergency Manage-
ment Agency (FEMA) officials to be in-
formed of and take into account envi-
ronmental considerations when author-
izing or approving major FEMA actions 
that significantly affect the environ-
ment in the United States. The Council 
on Environmental Quality Regulations 
implement the procedural provisions, 
section 102(2), of the National Environ-
mental Policy Act of 1969, as amended 
(hereinafter NEPA) (Pub. L. 91–190, 42 
U.S.C. 4321 et seq.), and Executive Order 
11991, 42 FR 26967 (1977). 

(b) Section 1507.3, Council on Envi-
ronmental Quality Regulations (Na-
tional Environmental Policy Act Regu-
lations, 43 FR 55978 (1978)) directs that 
Federal agencies shall adopt proce-
dures to supplement the CEQ regula-
tions. This regulation provides detailed 
FEMA implementing procedures to 
supplement the CEQ regulations. 

(c) The provisions of this part must 
be read together with those of the CEQ 
regulations and NEPA as a whole when 
applying the NEPA process. 

§ 10.2 Applicability and scope. 
The provisions of this part apply to 

the Federal Emergency Management 
Agency, (hereinafter referred to as 
FEMA) including any office or admin-
istration of FEMA, and the FEMA re-
gional offices. 

§ 10.3 Definitions. 
(a) Regional Administrator means 

the Regional Administrator of the Fed-
eral Emergency Management Agency 
for the region in which FEMA is act-
ing. 

(b) The other terms used in this part 
are defined in the CEQ regulations (40 
CFR part 1508). 

(c) Environmental Officer means the 
Director, Office of Environmental 
Planning and Historic Preservation, 
Mitigation Directorate, or his or her 
designee. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 50 FR 40006, Oct. 1, 
1985; 74 FR 15336, Apr. 3, 2009] 

§ 10.4 Policy. 
(a) FEMA shall act with care to as-

sure that, in carrying out its respon-
sibilities, including disaster planning, 
response and recovery and hazard miti-
gation and flood insurance, it does so 
in a manner consistent with national 
environmental policies. Care shall be 
taken to assure, consistent with other 
considerations of national policy, that 
all practical means and measures are 
used to protect, restore, and enhance 
the quality of the environment, to 
avoid or minimize adverse environ-
mental consequences, and to attain the 
objectives of: 

(1) Achieving use of the environment 
without degradation, or undesirable 
and unintended consequences; 
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(2) Preserving historic, cultural and 
natural aspects of national heritage 
and maintaining, wherever possible, an 
environment that supports diversity 
and variety of individual choice; 

(3) Achieving a balance between re-
source use and development within the 
sustained carrying capacity of the eco-
system involved; and 

(4) Enhancing the quality of renew-
able resources and working toward the 
maximum attainable recycling of de-
pletable resources. 

(b) FEMA shall: 
(1) Assess environmental con-

sequences of FEMA actions in accord-
ance with §§ 10.9 and 10.10 of this part 
and parts 1500 through 1508 of the CEQ 
regulations; 

(2) Use a systematic, interdiscipli-
nary approach that will ensure the in-
tegrated use of the natural and social 
sciences, and environmental consider-
ations, in planning and decisionmaking 
where there is a potential for signifi-
cant environmental impact; 

(3) Ensure that presently unmeasured 
environmental amenities are consid-
ered in the decisionmaking process; 

(4) Consider reasonable alternatives 
to recommended courses of action in 
any proposal that involves conflicts 
concerning alternative uses of re-
sources; and 

(5) Make available to States, coun-
ties, municipalities, institutions and 
individuals advice and information use-
ful in restoring, maintaining, and en-
hancing the quality of the environ-
ment. 

Subpart B—Agency Implementing 
Procedures 

§ 10.5 Responsibilities. 
(a) The Regional Administrators shall, 

for each action not categorically ex-
cluded from this regulation and falling 
within their respective jurisdictions: 

(1) Prepare an environmental assess-
ment and submit such assessment to 
the Environmental Officer and the Of-
fice of Chief Counsel (OCC); 

(2) Prepare a finding of no significant 
impact, or prepare an environmental 
impact statement; 

(3) Coordinate and provide informa-
tion regarding environmental review 
with applicants for FEMA assistance; 

(4) Prepare and maintain an adminis-
trative record for each proposal that is 
determined to be categorically ex-
cluded from this regulation; 

(5) Involve environmental agencies, 
applicants, and the public to the extent 
practicable in preparing environmental 
assessments; 

(6) Prepare, as required, a supplement 
to either the draft or final environ-
mental impact statement; 

(7) Circulate draft and final environ-
mental impact statements; 

(8) Ensure that decisions are made in 
accordance with the policies and proce-
dures of NEPA and this part, and pre-
pare a concise public record of such de-
cisions; 

(9) Consider mitigating measures to 
avoid or minimize environmental 
harm, and, in particular, harm to and 
within floodplains and wetlands; and 

(10) Review and comment upon, as 
appropriate, environmental assess-
ments and impact statements of other 
Federal agencies and of State and local 
entities within their respective re-
gions. 

(b) The Environmental Officer shall: 
(1) Determine, on the basis of the en-

vironmental assessment whether an en-
vironmental impact statement is re-
quired, or whether a finding of no sig-
nificant impact shall be prepared; 

(2) Review all proposed changes or 
additions to the list of categorical ex-
clusions; 

(3) Review all findings of no signifi-
cant impact; 

(4) Review all proposed draft and 
final environmental statements; 

(5) Publish the required notices in 
the FEDERAL REGISTER; 

(6) Provide assistance in the prepara-
tion of environmental assessments and 
impact statements and assign lead 
agency responsibility when more than 
one FEMA office or administration is 
involved; 

(7) Direct the preparation of environ-
mental documents for specific actions 
when required; 

(8) Comply with the requirements of 
this part when the Administrator of 
FEMA promulgates regulations, proce-
dures or other issuances making or 
amending Agency policy; 

(9) Provide, when appropriate, con-
solidated FEMA comments on draft 
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and final impact statements prepared 
for the issuance of regulations and pro-
cedures of other agencies; 

(10) Review FEMA issuances that 
have environmental implications; 

(11) Maintain liaison with the Coun-
cil on Environmental Quality, the En-
vironmental Protection Agency, the 
Office of Management and Budget, 
other Federal agencies, and State and 
local groups, with respect to environ-
mental analysis for FEMA actions af-
fecting the environment. 

(c) The Heads of the Offices, Direc-
torates, and Administrations of FEMA 
shall: 

(1) Assess environmental con-
sequences of proposed and on-going 
programs within their respective orga-
nizational units; 

(2) Prepare and process environ-
mental assessments and environmental 
impact statements for all regulations, 
procedures and other issuances making 
or amending program policy related to 
actions which do not qualify for cat-
egorical exclusions; 

(3) Integrate environmental consider-
ations into their decisionmaking proc-
esses; 

(4) Ensure that regulations, proce-
dures and other issuances making or 
amending program policy are reviewed 
for consistency with the requirements 
of this part; 

(5) Designate a single point of con-
tact for matters pertaining to this 
part; 

(6) Provide applicants for FEMA as-
sistance with technical assistance re-
garding FEMA’s environmental review 
process. 

(d) The Office of Chief Counsel of 
FEMA shall: 

(1) Provide advice and assistance con-
cerning the requirements of this part; 

(2) Review all proposed changes or 
additions to the list of categorical ex-
clusions; 

(3) Review all findings of no signifi-
cant impact; and 

(4) Review all proposed draft and 
final environmental impact state-
ments. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.6 Making or amending policy. 

For all regulations, procedures, or 
other issuances making or amending 
policy, the head of the FEMA office or 
administration establishing such pol-
icy shall be responsible for application 
of this part to that action. This does 
not apply to actions categorically ex-
cluded. For all policy-making actions 
not categorically excluded, the head of 
the office or administration shall com-
ply with the requirements of this part. 
Thus, for such actions, the office or ad-
ministration head shall assume the re-
sponsibilities that a Regional Adminis-
trator assumes for a FEMA action in 
his/her respective region. For such pol-
icy-making actions taken by the Ad-
ministrator of FEMA, the Environ-
mental Officer shall assume the re-
sponsibilities that a Regional Adminis-
trator assumes for a FEMA action in 
his/her respective region. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.7 Planning. 

(a) Early planning. The Regional Ad-
ministrator shall integrate the NEPA 
process with other planning at the ear-
liest possible time to ensure that plan-
ning decisions reflect environmental 
values, to avoid delays later in the 
process, and to head off potential con-
flicts. 

(b) Lead agency. To determine the 
lead agency for policy-making in which 
more than one FEMA office or adminis-
tration is involved or any action in 
which another Federal agency is in-
volved, FEMA offices and administra-
tions shall apply criteria defined in 
§ 1501.5 of the CEQ regulation. If there 
is disagreement, the FEMA offices and/ 
or administrations shall forward a re-
quest for lead agency determination to 
the Environmental Officer; 

(1) The Environmental Officer will 
determine lead agency responsibility 
among FEMA offices and administra-
tion. 

(2) In those cases involving a FEMA 
office or administration and another 
Federal agency, the Environmental Of-
ficer will attempt to resolve the dif-
ferences. If unsuccessful, the Environ-
mental Officer will file the request 
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with the Council on Environmental 
Quality for determination. 

(c) Technical assistance to applicants. 
(1) Section 1501.2(d) of the CEQ regula-
tions requires agencies to provide for 
early involvement in actions which, 
while planned by private applicants or 
other non-Federal entities, require 
some form of Federal approval. To im-
plement the requirements of § 1501.2(d), 

(i) The heads of the FEMA offices and 
administration shall prepare where 
practicable, generic guidelines describ-
ing the scope and level of environ-
mental information required from ap-
plicants as a basis for evaluating their 
proposed actions, and make these 
guidelines available upon request. 

(ii) The Regional Administrator shall 
provide such guidance on a project-by- 
project basis to applicants seeking as-
sistance from FEMA. 

(iii) Upon receipt of an application 
for agency approval, or notification 
that an application will be filed, the 
Regional Administrator shall consult 
as required with other appropriate par-
ties to initiate and coordinate the nec-
essary environmental analyses. 

(2) To facilitate compliance with the 
requirements of paragraph (a) of this 
section, applicants and other non-Fed-
eral entities are expected to: 

(i) Contact the Regional Adminis-
trator as early as possible in the plan-
ning process for guidance on the scope 
and level of environmental information 
required to be submitted in support of 
their application; 

(ii) Conduct any studies which are 
deemed necessary and appropriate by 
FEMA to determine the impact of the 
proposed action on the human environ-
ment; 

(iii) Consult with appropriate Fed-
eral, regional, State, and local agencies 
and other potentially interested par-
ties during preliminary planning stages 
to ensure that all environmental fac-
tors are identified; 

(iv) Submit applications for all Fed-
eral, regional, State, and local approv-
als as early as possible in the planning 
process; 

(v) Notify the Regional Adminis-
trator as early as possible of all other 
Federal, regional, State, local, and In-
dian tribe actions required for project 
completion so that FEMA may coordi-

nate all Federal environmental re-
views; and 

(vi) Notify the Regional Adminis-
trator of all known parties potentially 
affected by or interested in the pro-
posed action. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.8 Determination of requirement 
for environmental review. 

The first step in applying the NEPA 
process is to determine whether to pre-
pare an environmental assessment or 
an environmental impact statement. 
Early determination will help ensure 
that necessary environmental docu-
mentation is prepared and integrated 
into the decision-making process. En-
vironmental impact statements will be 
prepared for all major Agency actions 
(see 40 CFR 1508.18) significantly (see 40 
CFR 1508.27) affecting the quality of 
the human environment. 

(a) In determining whether to pre-
pare an environmental impact state-
ment (EIS) the Regional Administrator 
will first determine whether the pro-
posal is one which: 

(1) Normally requires an environ-
mental impact statement; or 

(2) Normally does not require either 
an environmental impact statement or 
an environmental assessment (categor-
ical exclusion). 

(b) Actions that normally require an 
EIS. (1) In some cases, it will be readily 
apparent that a proposed action will 
have significant impact on the environ-
ment. In that event, the Regional Ad-
ministrator will, pursuant to § 10.9(g) of 
this part, submit the notice of prepara-
tion of an environmental impact state-
ment to the Environmental Officer. 

(2) To assist in determining those ac-
tions that normally do require an envi-
ronmental impact statement, the fol-
lowing criteria apply: 

(i) If an action will result in an ex-
tensive change in land use or the com-
mitment of a large amount of land; 

(ii) If an action will result in a land 
use change which is incompatible with 
the existing or planned land use of the 
surrounding area; 

(iii) If many people will be affected; 
(iv) If the environmental impact of 

the project is likely to be controver-
sial; 
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(v) If an action will affect, in large 
measure, wildlife populations and their 
habitats, important natural resources, 
floodplains, wetlands, estuaries, beach-
es, dunes, unstable soils, steep slopes, 
aquifer recharge areas, or delicate or 
rare ecosystems, including endangered 
species; 

(vi) If an action will result in a major 
adverse impact upon air or water qual-
ity; 

(vii) If an action will adversely affect 
a property listed on the National Reg-
ister of Historic Places or eligible for 
listing on the Register if, after con-
sultation with the Advisory Council on 
Historic Preservation an environ-
mental assessment is not deemed suffi-
cient; 

(viii) If an action is one of several ac-
tions underway or planned for an area 
and the cumulative impact of these 
projects is considered significant in 
terms of the above criteria; 

(ix) If an action holds potential for 
threat or hazard to the public; or 

(x) If an action is similar to previous 
actions determined to require an envi-
ronmental impact statement. 

(3) In any case involving an action 
that normally does require an environ-
mental impact statement, the Regional 
Administrator may prepare an environ-
mental assessment to determine if an 
environmental impact statement is re-
quired. 

(c) Statutory exclusions. The following 
actions are statutorily excluded from 
NEPA and the preparation of environ-
mental impact statements and environ-
mental assessments by section 316 of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act (Staf-
ford Act), as amended, 42 U.S.C. 5159; 

(1) Action taken or assistance pro-
vided under sections 402, 403, 407, or 502 
of the Stafford Act; and 

(2) Action taken or assistance pro-
vided under section 406 of the Stafford 
Act that has the effect of restoring fa-
cilities substantially as they existed 
before a major disaster or emergency. 

(d) Categorical Exclusions (CATEXs). 
CEQ regulations at 40 CFR 1508.4 pro-
vide for the categorical exclusion of ac-
tions that do not individually or cumu-
latively have a significant impact on 
the human environment and for which, 
therefore, neither an environmental as-

sessment nor an environmental impact 
statement is required. Full implemen-
tation of this concept will help FEMA 
avoid unnecessary or duplicate effort 
and concentrate resources on signifi-
cant environmental issues. 

(1) Criteria. The criteria used for de-
termination of those categories of ac-
tions that normally do not require ei-
ther an environmental impact state-
ment or an environmental assessment 
include: 

(i) Minimal or no effect on environ-
mental quality; 

(ii) No significant change to existing 
environmental conditions; and 

(iii) No significant cumulative envi-
ronmental impact. 

(2) List of exclusion categories. FEMA 
has determined that the following cat-
egories of actions have no significant 
effect on the human environment and 
are, therefore, categorically excluded 
from the preparation of environmental 
impact statements and environmental 
assessments except where extraor-
dinary circumstances as defined in 
paragraph (d)(5) of this section exist. If 
the action is of an emergency nature as 
described in § 316 of the Stafford Act (42 
U.S.C. 5159), it is statutorily excluded 
and is noted with [SE]. 

(i) Administrative actions such as 
personnel actions, travel, procurement 
of supplies, etc., in support of normal 
day-to-day activities and disaster re-
lated activities; 

(ii) Preparation, revision, and adop-
tion of regulations, directives, manu-
als, and other guidance documents re-
lated to actions that qualify for cat-
egorical exclusions; 

(iii) Studies that involve no commit-
ment of resources other than man-
power and associated funding; 

(iv) Inspection and monitoring ac-
tivities, granting of variances, and ac-
tions to enforce Federal, state, or local 
codes, standards or regulations; 

(v) Training activities and both 
training and operational exercises uti-
lizing existing facilities in accordance 
with established procedures and land 
use designations; 

(vi) Procurement of goods and serv-
ices for support of day-to-day and 
emergency operational activities, and 
the temporary storage of goods other 
than hazardous materials, so long as 
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storage occurs on previously disturbed 
land or in existing facilities; 

(vii) The acquisition of properties 
and the associated demolition/removal 
[see paragraph (d)(2)(xii) of this sec-
tion] or relocation of structures [see 
paragraph (d)(2)(xiii) of this section] 
under any applicable authority when 
the acquisition is from a willing seller, 
the buyer coordinated acquisition plan-
ning with affected authorities, and the 
acquired property will be dedicated in 
perpetuity to uses that are compatible 
with open space, recreational, or wet-
land practices. 

(viii) Acquisition or lease of existing 
facilities where planned uses conform 
to past use or local land use require-
ments; 

(ix) Acquisition, installation, or oper-
ation of utility and communication 
systems that use existing distribution 
systems or facilities, or currently used 
infrastructure rights-of-way; 

(x) Routine maintenance, repair, and 
grounds-keeping activities at FEMA 
facilities; 

(xi) Planting of indigenous vegeta-
tion; 

(xii) Demolition of structures and 
other improvements or disposal of 
uncontaminated structures and other 
improvements to permitted off-site lo-
cations, or both; 

(xiii) Physical relocation of indi-
vidual structures where FEMA has no 
involvement in the relocation site se-
lection or development; 

(xiv) Granting of community-wide 
exceptions for floodproofed residential 
basements meeting the requirements of 
44 CFR 60.6(c) under the National Flood 
Insurance Program; 

(xv) Repair, reconstruction, restora-
tion, elevation, retrofitting, upgrading 
to current codes and standards, or re-
placement of any facility in a manner 
that substantially conforms to the pre-
existing design, function, and location; 
[SE, in part] 

(xvi) Improvements to existing facili-
ties and the construction of small scale 
hazard mitigation measures in existing 
developed areas with substantially 
completed infrastructure, when the im-
mediate project area has already been 
disturbed, and when those actions do 
not alter basic functions, do not exceed 
capacity of other system components, 

or modify intended land use; provided 
the operation of the completed project 
will not, of itself, have an adverse ef-
fect on the quality of the human envi-
ronment; 

(xvii) Actions conducted within en-
closed facilities where all airborne 
emissions, waterborne effluent, exter-
nal radiation levels, outdoor noise, and 
solid and bulk waste disposal practices 
comply with existing Federal, state, 
and local laws and regulations; 

(xviii) The following planning and ad-
ministrative activities in support of 
emergency and disaster response and 
recovery: 

(A) Activation of the Emergency 
Support Team and convening of the 
Catastrophic Disaster Response Group 
at FEMA headquarters; 

(B) Activation of the Regional Oper-
ations Center and deployment of the 
Emergency Response Team, in whole or 
in part; 

(C) Deployment of Urban Search and 
Rescue teams; 

(D) Situation Assessment including 
ground and aerial reconnaissance; 

(E) Information and data gathering 
and reporting efforts in support of 
emergency and disaster response and 
recovery and hazard mitigation; and 

(xix) The following emergency and 
disaster response, recovery and hazard 
mitigation activities under the Staf-
ford Act: 

(A) General Federal Assistance (§ 402); 
[SE] 

(B) Essential Assistance (§ 403); [SE] 
(C) Debris Removal (§ 407) [SE] 
(D) Temporary Housing (§ 408), except 

locating multiple mobile homes or 
other readily fabricated dwellings on 
sites, other than private residences, 
not previously used for such purposes; 

(E) Unemployment Assistance (§ 410); 
(F) Individual and Family Grant Pro-

grams (§ 411), except for grants that 
will be used for restoring, repairing or 
building private bridges, or purchasing 
mobile homes or other readily fab-
ricated dwellings; 

(G) Food Coupons and Distribution 
(§ 412); 

(H) Food Commodities (§ 413); 
(I) Legal Services (§ 415); 
(J) Crisis Counseling Assistance and 

Training (§ 416); 
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(K) Community Disaster Loans 
(§ 417); 

(L) Emergency Communications 
(§ 418); 

(M) Emergency Public Transpor-
tation (§ 419); 

(N) Fire Management Assistance 
Grants; and 

(O) Federal Emergency Assistance 
(§ 502) [SE]. 

(3) Extraordinary circumstances. If ex-
traordinary circumstances exist within 
an area affected by an action, such 
that an action that is categorically ex-
cluded from NEPA compliance may 
have a significant adverse environ-
mental impact, an environmental as-
sessment shall be prepared. Extraor-
dinary circumstances that may have a 
significant environmental impact in-
clude: 

(i) Greater scope or size than nor-
mally experienced for a particular cat-
egory of action; 

(ii) Actions with a high level of pub-
lic controversy; 

(iii) Potential for degradation, even 
though slight, of already existing poor 
environmental conditions; 

(iv) Employment of unproven tech-
nology with potential adverse effects 
or actions involving unique or un-
known environmental risks; 

(v) Presence of endangered or threat-
ened species or their critical habitat, 
or archaeological, cultural, historical 
or other protected resources; 

(vi) Presence of hazardous or toxic 
substances at levels which exceed Fed-
eral, state or local regulations or 
standards requiring action or atten-
tion; 

(vii) Actions with the potential to af-
fect special status areas adversely or 
other critical resources such as wet-
lands, coastal zones, wildlife refuge and 
wilderness areas, wild and scenic riv-
ers, sole or principal drinking water 
aquifers; 

(viii) Potential for adverse effects on 
health or safety; and 

(ix) Potential to violate a Federal, 
State, local or tribal law or require-
ment imposed for the protection of the 
environment. 

(x) Potential for significant cumu-
lative impact when the proposed action 
is combined with other past, present 
and reasonably foreseeable future ac-

tions, even though the impacts of the 
proposed action may not be significant 
by themselves. 

(4) Documentation. The Regional Ad-
ministrator will prepare and maintain 
an administrative record of each pro-
posal that is determined to be categori-
cally excluded from the preparation of 
an environmental impact statement or 
an environmental assessment. 

(5) Revocation. The Regional Adminis-
trator shall revoke a determination of 
categorical exclusion and shall require 
a full environmental review if, subse-
quent to the granting an exclusion, the 
Regional Administrator determines 
that due to changes in the proposed ac-
tion or in light of new findings, the ac-
tion no longer meets the requirements 
for a categorical exclusion. 

(6) Changes to the list of exclusion cat-
egories. (i) The FEMA list of exclusion 
categories will be continually reviewed 
and refined as additional categories are 
identified and experience is gained in 
the categorical exclusion process. An 
office, directorate, or administration of 
FEMA may, at any time, recommend 
additions or changes to the FEMA list 
of exclusion categories. 

(ii) Offices, directorates, and admin-
istrations of FEMA are encouraged to 
develop additional categories of exclu-
sions necessary to meet their unique 
operational and mission requirements. 

(iii) If an office, directorate, or ad-
ministration of FEMA proposes to 
change or add to the list of exclusion 
categories, it shall first: 

(A) Obtain the approval of the Envi-
ronmental Officer and the Office of the 
Chief Counsel; and 

(B) Publish notice of such proposed 
change or addition in the FEDERAL 
REGISTER at least 60 days before the ef-
fective date of such change or addition. 

(e) Actions that normally require an en-
vironmental assessment. When a proposal 
is not one that normally requires an 
environmental impact statement and 
does not qualify as a categorical exclu-
sion, the Regional Administrator shall 
prepare an environmental assessment. 

(f) Documentation. The Regional Ad-
ministrator will prepare and maintain 
an administrative record of each pro-
posal that is determined to be categori-
cally excluded from the preparation of 
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an environmental impact statement or 
an environmental assessment. 

(g) Actions that normally require an en-
vironmental assessment. When a proposal 
is not one that normally requires an 
environmental impact statement and 
does not qualify as a categorical exclu-
sion, the Regional Administrator shall 
prepare an environmental assessment. 

[45 FR 41142, June 18, 1980, as amended at 46 
FR 2049, Jan. 8, 1981; 46 FR 54346, Nov. 3, 1981; 
47 FR 13149, Mar. 29, 1982; 52 FR 5285, Feb. 20, 
1987; 59 FR 954, Jan. 7, 1994; 61 FR 4230, Feb. 
5, 1996; 61 FR 10688, Mar. 15, 1996; 66 FR 57347, 
Nov. 14, 2001] 

§ 10.9 Preparation of environmental 
assessments. 

(a) When to prepare. The Regional Ad-
ministrator shall begin preparation of 
an environmental assessment as early 
as possible after the determination 
that an assessment is required. The Re-
gional Administrator may prepare an 
environmental assessment at any time 
to assist planning and decision-mak-
ing. 

(b) Content and format. The environ-
mental assessment is a concise public 
document to determine whether to pre-
pare an environmental impact state-
ment, aiding in compliance with NEPA 
when no EIS is necessary, and facili-
tating preparation of a statement when 
one is necessary. Preparation of an en-
vironmental assessment generally will 
not require extensive research or 
lengthy documentation. The environ-
mental assessment shall contain brief 
discussion of the following: 

(1) Purpose and need for the proposed 
action. 

(2) Description of the proposed ac-
tion. 

(3) Alternatives considered. 
(4) Environmental impact of the pro-

posed action and alternatives. 
(5) Listing of agencies and persons 

consulted. 
(6) Conclusion of whether to prepare 

an environmental impact statement. 
(c) Public participation. The Regional 

Administrator shall involve environ-
mental agencies, applicants, and the 
public, to the extent practicable, in 
preparing environmental assessments. 
In determining ‘‘to the extent prac-
ticable,’’ the Regional Administrator 
shall consider: 

(1) Magnitude of the proposal; 
(2) Likelihood of public interest; 
(3) Need to act quickly; 
(4) Likelihood of meaningful public 

comment; 
(5) National security classification 

issues; 
(6) Need for permits; and 
(7) Statutory authority of environ-

mental agency regarding the proposal. 
(d) When to prepare an EIS. The Re-

gional Administrator shall prepare an 
environmental impact statement for 
all major Agency actions significantly 
affecting the quality of the human en-
vironment. The test of what is a ‘‘sig-
nificant’’ enough impact to require an 
EIS is found in the CEQ regulations at 
40 CFR 1508.27. 

(e) Finding of No Significant Impact. If 
the Regional Administrator determines 
on the basis of the environmental as-
sessment not to prepare an environ-
mental impact statement, the Regional 
Administrator shall prepare a finding 
of no significant impact in accordance 
with 40 CFR 1501.4(e) of the CEQ regu-
lations. The assessment and the finding 
shall be submitted to the Environ-
mental Officer and the Office of Chief 
Counsel (OCC) for approval. If Environ-
mental Officer and OGC approval is ob-
tained, the Regional Administrator 
shall then make the finding of no sig-
nificant impact available to the public 
as specified in § 1506.6 of the CEQ regu-
lations. A finding of no significant im-
pact is not required when the decision 
not to prepare an environmental im-
pact statement is based on a categor-
ical exclusion. 

(f) Environmental Officer or OCC Dis-
allowance. If the Environmental Officer 
or OCC disagrees with the finding of no 
significant impact, the Regional Ad-
ministrator shall prepare an environ-
mental impact statement. Prior to 
preparation of an EIS, the Regional 
Administrator shall forward a notice of 
intent to prepare the EIS to the Envi-
ronmental Officer who shall publish 
such notice in the FEDERAL REGISTER. 

(g) EIS determination of Regional Ad-
ministrator. The Regional Director may 
decide on his/her own to prepare an en-
vironmental impact statement. In such 
case, the Regional Administrator shall 
forward a notice of intent to prepare 
the EIS to the Environmental Officer 
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who shall publish such notice in the 
FEDERAL REGISTER. The notice of in-
tent shall be published before initi-
ation of the scoping process. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.10 Preparation of environmental 
impact statements. 

(a) Scoping. After determination that 
an environmental impact statement 
will be prepared and publication of the 
notice of intent, the Regional Adminis-
trator will initiate the scoping process 
in accordance with § 1501.7 of the CEQ 
regulations. 

(b) Preparation. Based on the scoping 
process, the Regional Administrator 
will begin preparation of the environ-
mental impact statement. Detailed 
procedures for preparation of the envi-
ronmental impact statement are pro-
vided in part 1502 of the CEQ regula-
tions. 

(c) Supplemental Environmental Impact 
Statements. The Regional Adminis-
trator may at any time supplement a 
draft or final environmental impact 
statement. The Regional Adminis-
trator shall prepare a supplement to ei-
ther the draft or final environmental 
impact statement when required under 
the criteria set forth in § 1502.9(2). The 
Regional Administrator will prepare, 
circulate, and file a supplement to a 
statement in the same fashion (exclu-
sive of scoping) as a draft or final 
statement and will introduce the sup-
plement into their formal administra-
tive record. 

(d) Circulation of Environmental Impact 
Statements. The Regional Adminis-
trator shall circulate draft and final 
environmental impact statements as 
prescribed in § 1502.19 of CEQ regula-
tions. Prior to signing off on a draft or 
final impact statement, the Regional 
Administrator shall obtain the ap-
proval of the Environmental Officer 
and OCC. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.11 Environmental information. 

Interested persons may contact the 
Environmental Officer or the Regional 

Administrator for information regard-
ing FEMA’s compliance with NEPA. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.12 Pre-implementation actions. 
(a) Decision-making. The Regional Ad-

ministrator shall ensure that decisions 
are made in accordance with the poli-
cies and procedures of the Act and that 
the NEPA process is integrated into 
the decision-making process. Because 
of the diversity of FEMA, it is not fea-
sible to describe in this part the deci-
sion-making process for each of the 
various FEMA programs. Proposals and 
actions may be initiated at any level. 
Similarly, review and approval author-
ity may be exercised at various levels 
depending on the nature of the action, 
available funding, and statutory au-
thority. FEMA offices and administra-
tions shall provide further guidance, 
commensurate with their programs and 
organization, for integration of envi-
ronmental considerations into the de-
cision-making process. The Regional 
Administrator shall: 

(1) Consider all relevant environ-
mental documents in evaluating pro-
posals for Agency action; 

(2) Make all relevant environmental 
documents, comments, and responses 
part of the record in formal rule-
making or adjudicatory proceedings; 

(3) Ensure that all relevant environ-
mental documents, comments and re-
sponses accompany the proposal 
through existing Agency review proc-
esses; 

(4) Consider only those alternatives 
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating 
proposals for Agency action; 

(5) Where an EIS has been prepared, 
consider the specific alternatives ana-
lyzed in the EIS when evaluating the 
proposal which is the subject of the 
EIS. 

(b) Record of decision. In those cases 
requiring environmental impact state-
ments, the Regional Administrator at 
the time of his/her decision, or if appro-
priate, his/her recommendation to Con-
gress, shall prepare a concise public 
record of that decision. The record of 
decision is not intended to be an exten-
sive, detailed document for the purpose 
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of justifying the decision. Rather it is 
a concise document that sets forth the 
decision and describes the alternatives 
and relevant factors considered as spec-
ified in 40 CFR 1505.2. The record of de-
cision will normally be less than three 
pages in length. 

(c) Mitigation. Throughout the NEPA 
process, the Regional Administrator 
shall consider mitigating measures to 
avoid or minimize environmental harm 
and, in particular, harm to or within 
flood plains and wetlands. Mitigation 
measures or programs will be identified 
in the environmental impact statement 
and made available to decision-makers. 
Mitigation and other conditions estab-
lished in the environmental impact 
statement or during its review and 
committed as part of the decision shall 
be implemented by the Regional Ad-
ministrator. 

(d) Monitoring. If a Regional Adminis-
trator determines that monitoring is 
applicable for established mitigation, a 
monitoring program will be adopted to 
assure the mitigation measures are ac-
complished. The Regional Adminis-
trator shall provide monitoring infor-
mation, upon request, as specified in 40 
CFR 1505.3. This does not, however, in-
clude standing or blanket requests for 
periodic reporting. 

§ 10.13 Emergencies. 
In the event of an emergency, the Re-

gional Administrator may be required 
to take immediate action with signifi-
cant environmental impact. The Re-
gional Administrator shall notify the 
Environmental Officer of the emer-
gency action at the earliest possible 
time so that the Environmental Officer 
may consult with the Council on Envi-
ronmental Quality. In no event shall 
any Regional Administrator delay an 
emergency action necessary to the 
preservation of human life for the pur-
pose of complying with the provision of 
this directive or the CEQ regulations. 

[45 FR 41142, June 18, 1980, as amended at 47 
FR 13149, Mar. 29, 1982] 

§ 10.14 Flood plains and wetlands. 
For any action taken by FEMA in a 

flood plain or wetland, the provisions 
of this part are supplemental to, and 
not instead of, the provisions of the 
FEMA regulation implementing Execu-

tive Order 11988, Flood Plain Manage-
ment, and Executive Order 11990, Pro-
tection of Wetlands (44 CFR part 9). 

PART 11—CLAIMS 

Subpart A—General 

Sec. 
11.1 General collection standards. 
11.2 Delegations of authority. 

Subpart B—Administrative Claims Under 
Federal Tort Claims Act 

11.10 Scope of regulation. 
11.11 Administrative claim; when presented; 

appropriate FEMA office. 
11.12 Administrative claim; who may file. 
11.13 Investigations. 
11.14 Administrative claim; evidence and in-

formation to be submitted. 
11.15 Authority to adjust, determine, com-

promise and settle. 
11.16 Limitations on authority. 
11.17 Referral to Department of Justice. 
11.18 Final denial of claim. 
11.19 Action on approved claim. 

Subpart C [Reserved] 

Subpart D—Personnel Claims Regulations 

11.70 Scope and purpose. 
11.71 Claimants. 
11.72 Time limitations. 
11.73 Allowable claims. 
11.74 Claims not allowed. 
11.75 Claims involving carriers and insurers. 
11.76 Claims procedures. 
11.77 Settlement of claims. 
11.78 Computation of amount of award. 
11.79 Attorney’s fees. 

AUTHORITY: 31 U.S.C. 3701 et seq. 

SOURCE: 45 FR 15930, Mar. 12, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 11.1 General collection standards. 
The general standards and procedures 

governing the collection, compromise, 
termination and referral to the Depart-
ment of Justice of claims for money 
and property that are prescribed in the 
regulations issued jointly by the Gov-
ernment Accountability Office and the 
Department of Justice pursuant to the 
Federal Claims Collection Act of 1966 (4 
CFR part 101 et seq.), apply to the ad-
ministrative claim collection activities 
of the Federal Emergency Management 
Agency (FEMA). 
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§ 11.2 Delegations of authority. 
Any and all claims that arise under 

subchapter III of chapter 83, chapter 87 
and chapter 88 of title 5, the United 
States Code, the Retired Federal Em-
ployees Health Benefits Act (74 Stat. 
849), the Panama Canal Construction 
Annuity Act (58 Stat. 257), and the 
Lighthouse Service Widow’s Annuity 
Act (64 Stat. 465) shall be referred to 
the Director of the Bureau of Retire-
ment and Insurance, Office of Per-
sonnel Management, for handling. The 
Chief Counsel, FEMA shall act on all 
other claims against FEMA for money 
and property. 

Subpart B—Administrative Claims 
Under Federal Tort Claims Act 

§ 11.10 Scope of regulation. 
This regulation applies to claims as-

serted under the Federal Tort Claims 
Act against the Federal Emergency 
Management Agency (FEMA). It does 
not include any contractor with 
FEMA. 

§ 11.11 Administrative claim; when 
presented; appropriate FEMA of-
fice. 

(a) For the purpose of this part, and 
the provisions of the Federal Tort 
Claims Act a claim is deemed to have 
been presented when FEMA receives, at 
a place designated in paragraph (b) or 
(c) of this section, an executed ‘‘Claim 
for Damage or Injury,’’ Standard Form 
95, or other written notification of an 
incident, accompanied by a claim for 
money damages in a sum certain for in-
jury to or loss of property, for personal 
injury, or for death alleged to have oc-
curred by reason of the incident. A 
claim which should have been pre-
sented to FEMA, but which was mis-
takenly addressed to or filed with an-
other Federal agency, is deemed to be 
presented to FEMA as of the date that 
the claim is received by FEMA. If a 
claim is mistakenly addressed to or 
filed with FEMA, the claim shall forth-
with be transferred to the appropriate 
Federal Agency, if ascertainable, or re-
turned to the claimant. 

(b) Except as provided in paragraph 
(c) of this section, a claimant shall 
mail or deliver his or her claim to the 

Office of Chief Counsel, Federal Emer-
gency Management Agency, Wash-
ington, DC, 20472. 

(c) When a claim is for $200 or less, 
does not involve a personal injury, and 
involves a FEMA regional employee, 
the claimant shall mail or deliver the 
claim to the Administrator of the 
FEMA Regional Office in which is em-
ployed the FEMA employee whose neg-
ligence or wrongful act or omission is 
alleged to have caused the loss or in-
jury complained of. The addresses of 
the Regional Offices of FEMA are set 
out in part 2 of this chapter. 

(d) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to final FEMA action or 
prior to the exercise of the claimant’s 
option under 28 U.S.C. 2675(a). Amend-
ments shall be submitted in writing 
and signed by the claimant or his or 
her duly authorized agent or legal rep-
resentative. Upon the timely filing of 
an amendment to a pending claim, 
FEMA shall have six months in which 
to make a final disposition of the claim 
as amended and the claimant’s option 
under 28 U.S.C. 2675(a) shall not accrue 
until six months after the filing of an 
amendment. 

[45 FR 15930, Mar. 12, 1980, as amended at 48 
FR 6711, Feb. 15, 1983; 49 FR 33879, Aug. 27, 
1984] 

§ 11.12 Administrative claim; who may 
file. 

(a) A claim for injury to or loss of 
property may be presented by the 
owner of the property interest which is 
the subject of the claim, his or her au-
thorized agent, or legal representative. 

(b) A claim for personal injury may 
be presented by the injured person or, 
his or her authorized agent or legal 
representative. 

(c) A claim based on death may be 
presented by the executor or adminis-
trator of the decedent’s estate or by 
any other person legally entitled to as-
sert such a claim under applicable 
State law. 

(d) A claim for loss wholly com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer or the insured individually, as 
their respective interests appear, or 
jointly. When an insurer presents a 
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claim asserting the rights of a 
subrogee, he or she shall present with 
the claim appropriate evidence that he 
or she has the rights of a subrogee. 

(e) A claim presented by an agent or 
legal representative shall be presented 
in the name of the claimant, be signed 
by the agent or legal representative, 
show the title of legal capacity of the 
person signing, and be accompanied by 
evidence of his or her authority to 
present a claim on behalf of the claim-
ant as agent, executor, administrator, 
parent, guardian, or other representa-
tive. 

§ 11.13 Investigations. 
FEMA may investigate, or may re-

quest any other Federal agency to in-
vestigate, a claim filed under this part. 

§ 11.14 Administrative claim; evidence 
and information to be submitted. 

(a) Death. In support of a claim based 
on death the claimant may be required 
to submit the following evidence or in-
formation: 

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and 
age of the decedent. 

(2) Decedent’s employment or occu-
pation at time of death, including his 
or her monthly or yearly salary or 
earnings (if any), and the duration of 
his or her last employment or occupa-
tion. 

(3) Full names, addresses, birth dates, 
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support on the decedent at 
the time of his or her death. 

(4) Degree of support afforded by the 
decedent to each survivor dependent on 
him or her for support at the time of 
death. 

(5) Decedent’s general physical and 
mental condition before death. 

(6) Itemized bills or medical and bur-
ial expenses incurred by reason of the 
incident causing death, or itemized re-
ceipts of payment for such expenses. 

(7) If damages for pain and suffering 
before death are claimed, a physician’s 
detailed statement specifying the inju-
ries suffered, duration of pain and suf-
fering, any drugs administered for 
pain, and the decedent’s physical con-

dition in the interval between injury 
and death. 

(8) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the death or the amount of damages 
claimed. 

(b) Personal injury. In support of a 
claim for personal injury, including 
pain and suffering, the claimant may 
be required to submit the following 
evidence or information: 

(1) A written report by his or her at-
tending physician or dentist setting 
forth the nature and extent of the in-
jury, nature and extent of treatment, 
any degree of temporary or permanent 
disability, the prognosis, period of hos-
pitalization, and any diminished earn-
ing capacity. In addition, the claimant 
may be required to submit to a phys-
ical or mental examination by a physi-
cian employed by FEMA or another 
Federal agency. FEMA shall make 
available to the claimant a copy of the 
report of the examining physician on 
written request by the claimant, if he 
or she has, on request, furnished the re-
port referred to in the first sentence of 
this subparagraph and has made or 
agrees to make available to FEMA any 
other physician’s reports previously or 
thereafter made of the physical or 
mental condition which is the subject 
matter of the claim. 

(2) Itemized bills for medical, dental, 
and hospital expenses incurred, or 
itemized receipts of payment of such 
expenses. 

(3) If the prognosis reveals the neces-
sity for future treatment, a statement 
of expected expenses for such treat-
ment. 

(4) If a claim is made for loss of time 
from employment, a written statement 
from the employer showing actual time 
lost from employment, whether he or 
she is a full- or part-time employee, 
and wages or salary actually lost. 

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing 
the amount of earnings actually lost. 

(6) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the personal injury or the damages 
claimed. 
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(c) Property damage. In support of a 
claim for injury to or loss of property, 
real or personal, the claimant may be 
required to submit the following evi-
dence or information: 

(1) Proof of ownership of the property 
interest which is the subject of the 
claim. 

(2) A detailed statement of the 
amount claimed with respect to each 
item of property. 

(3) An itemized receipt of payment 
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs. 

(4) A statement listing date of pur-
chase, purchase price, and salvage 
value, where repair is not economical. 

(5) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the injury to or loss of property or the 
damages claimed. 

§ 11.15 Authority to adjust, determine, 
compromise and settle. 

(a) The Chief Counsel of FEMA, or a 
designee of the Chief Counsel, is dele-
gated authority to consider, ascertain, 
adjust, determine, compromise, and 
settle claims under the provisions of 
section 2672 of title 28, United States 
Code, and this part. 

(b) Notwithstanding the delegation of 
authority in paragraph (a) of this sec-
tion, a Regional Administrator is dele-
gated authority to be exercised in his 
or her discretion, to consider, ascer-
tain, adjust, determine, compromise, 
and settle under the provisions of sec-
tion 2672 of title 28, United States 
Code, and this part, any claim for $200 
or less which is based on alleged neg-
ligence or wrongful act or omission of 
an employee of the appropriate Region, 
except when: 

(1) There are personal injuries to ei-
ther Government personnel or individ-
uals not employed by the Government; 
or 

(2) All damage to Government prop-
erty or to property being used by 
FEMA, or both, is more than $200, or 
all damage to non-Government prop-
erty being used by individuals not em-
ployed by the Government is more 
than $200. 

[45 FR 15930, Mar. 12, 1980, as amended at 48 
FR 6711, Feb. 15, 1983] 

§ 11.16 Limitations on authority. 
(a) An award, compromise, or settle-

ment of a claim under this part in ex-
cess of $25,000 may be effected only 
with the advance written approval of 
the Attorney General or his or her des-
ignee. For the purpose of this para-
graph, a principal claim and any deriv-
ative or subrogated claim shall be 
treated as a single claim. 

(b) An administrative claim may be 
adjusted, determined, compromised, or 
settled under this part only after con-
sultation with the Department of Jus-
tice, when, in the opinion of the Chief 
Counsel of FEMA or his or her des-
ignee: 

(1) A new precedent or a new point of 
law is involved; or 

(2) A question of policy is or may be 
involved; or 

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party and FEMA is unable 
to adjust the third party claim; or 

(4) The compromise of a particular 
claim, as a practical matter, will or 
may control the disposition of a re-
lated claim in which the amount to be 
paid may exceed $25,000. 

(c) An administrative claim may be 
adjusted, determined, compromised or 
settled under this part only after con-
sultation with the Department of Jus-
tice when FEMA is informed or is oth-
erwise aware that the United States or 
an employee, agent or cost-type con-
tractor of the United States is involved 
in litigation based on a claim arising 
out of the same incident or trans-
action. 

§ 11.17 Referral to Department of Jus-
tice. 

When Department of Justice ap-
proval or consultation is required 
under § 11.16, the referral or request 
shall be transmitted to the Department 
of Justice by the Chief Counsel or his 
or her designee. 

§ 11.18 Final denial of claim. 
(a) Final denial of an administrative 

claim under this part shall be in writ-
ing and sent to the claimant, his or her 
attorney, or legal representative by 
certified or registered mail. The notifi-
cation of final denial may include a 
statement of the reasons for the denial 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00111 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



102 

44 CFR Ch. I (10–1–11 Edition) § 11.19 

and shall include a statement that, if 
the claimant is dissatisfied with the 
FEMA action, he or she may file suit in 
an appropriate U.S. District Court not 
later than 6 months after the date of 
mailing of the notification. 

(b) Prior to the commencement of 
suit and prior to the expiration of the 
6-month period provided in 28 U.S.C. 
2401(b), a claimant, his or her duly au-
thorized agent, or legal representative, 
may file a written request with FEMA 
for reconsideration of a final denial of 
a claim under paragraph (a) of this sec-
tion. Upon the timely filing of a re-
quest for reconsideration the FEMA 
shall have 6 months from the date of 
filing in which to make a final FEMA 
disposition of the claim and the claim-
ant’s option under 28 U.S.C. 2675(a) 
shall not accrue until 6 months after 
the filing of a request for reconsider-
ation. Final FEMA action on a request 
for reconsideration shall be effected in 
accordance with the provisions of para-
graph (a) of this section. 

§ 11.19 Action on approved claim. 

(a) Payment of a claim approved 
under this part is contingent on claim-
ant’s execution of (1) a ‘‘Claim for 
Damage or Injury,’’ Standard Form 95, 
or a claims settlement agreement, and 
(2) a ‘‘Voucher for Payment,’’ Standard 
Form 1145, as appropriate. When a 
claimant is represented by an attorney, 
the voucher for payment shall des-
ignate both the claimant and his or her 
attorney as payees, and the check shall 
be delivered to the attorney, whose ad-
dress shall appear on the voucher. 

(b) Acceptance by the claimant, his 
or her agent, or legal representative, of 
an award, compromise, or settlement 
made under section 2672 or 2677 of title 
28, United States Code, is final and con-
clusive on the claimant, his or her 
agent or legal representative, and any 
other person on whose behalf or for 
whose benefit the claim has been pre-
sented, and constitutes a complete re-
lease of any claim against the United 
States and against any employee of the 
Government whose act or omission 
gave rise to the claim, by reason of the 
same subject matter. 

Subpart C [Reserved] 

Subpart D—Personnel Claims 
Regulations 

AUTHORITY: 31 U.S.C. 3721. 

SOURCE: 50 FR 8112, Feb. 28, 1985, unless 
otherwise noted. 

§ 11.70 Scope and purpose. 

(a) The Administrator, Federal Emer-
gency Management Agency (FEMA), is 
authorized by 31 U.S.C. 3721 to settle 
and pay (including replacement in 
kind) claims of officers and employees 
of FEMA, amounting to not more than 
$25,000 for damage to or loss of personal 
property incident to their service. 
Property may be replaced in-kind at 
the option of the Government. Claims 
are payable only for such types, quan-
tities, or amounts of tangible personal 
property (including money) as the ap-
proving authority shall determine to 
be reasonable, useful, or proper under 
the circumstances existing at the time 
and place of the loss. In determining 
what is reasonable, useful, or proper, 
the approving authority will consider 
the type and quantity of property in-
volved, circumstances attending acqui-
sition and use of the property, and 
whether possession or use by the claim-
ant at the time of damage or loss was 
incident to service. 

(b) The Government does not under-
write all personal property losses that 
a claimant may sustain and it does not 
underwrite individual tastes. While the 
Government does not attempt to limit 
possession of property by an individual, 
payment for damage or loss is made 
only to the extent that the possession 
of the property is determined to be rea-
sonable, useful, or proper. If individ-
uals possess excessive quantities of 
items, or expensive items, they should 
have such property privately insured. 
Failure of the claimant to comply with 
these procedures may reduce or pre-
clude payment of the claim under this 
subpart. 

§ 11.71 Claimants. 

(a) A claim pursuant to this subpart 
may only be made by: (1) An employee 
of FEMA; (2) a former employee of 
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FEMA whose claim arises out of an in-
cident occurring before his/her separa-
tion from FEMA; (3) survivors of a per-
son named in paragraph (a) (1) or (2) of 
this section, in the following order of 
precedence: (i) Spouse; (ii) children; 
(iii) father or mother, or both or (iv) 
brothers or sisters, or both; (4) the au-
thorized agent or legal representative 
of a person named in paragraphs (a) (1), 
(2), and (3) of this section. 

(b) A claim may not be presented by 
or for the benefit of a subrogee, as-
signee, conditional vendor, or other 
third party. 

§ 11.72 Time limitations. 

(a) A claim under this part may be 
allowed only if it is in writing, speci-
fies a sum certain and is received in 
the Office of Chief Counsel, Federal 
Emergency Management Agency, 
Washington, DC 20472: (1) Within 2 
years after it accrues; (2) or if it cannot 
be filed within the time limits of para-
graph (a)(1) of this section because it 
accrues in time of war or in time of 
armed conflict in which any armed 
force of the United States is engaged or 
if such a war or armed conflict inter-
venes within 2 years after the claim ac-
crues, when the claimant shows good 
cause, the claim may be filed within 2 
years after the cause ceases to exist 
but not more than 2 years after termi-
nation of the war or armed conflict. 

(b) For purposes of this subpart, a 
claim accrues at the time of the acci-
dent or incident causing the loss or 
damage, or at such time as the loss or 
damage should have been discovered by 
the claimant by the exercise of due 
diligence. 

§ 11.73 Allowable claims. 

(a) A claim may be allowed only if: 
(1) The damage or loss was not caused 
wholly or partly by the negligent or 
wrongful act of the claimant, his/her 
agent, the members of his/her family, 
or his/her private employee (the stand-
ard to be applied is that of reasonable 
care under the circumstances); and (2) 
the possession of the property lost or 
damaged and the quantity possessed is 
determined to have been reasonable, 
useful, or proper under the cir-
cumstances; and (3) the claim is sub-

stantiated by proper and convincing 
evidence. 

(b) Claims which are otherwise allow-
able under this subpart shall not be 
disallowed solely because the property 
was not in the possession of the claim-
ant at the time of the damage or loss, 
or solely because the claimant was not 
the legal owner of the property for 
which the claim is made. For example, 
borrowed property may be the subject 
of a claim. 

(c) Subject to the conditions in para-
graph (a) of this section, and the other 
provisions of this subpart, any claim 
for damage to, or loss of, personal prop-
erty incident to service with FEMA 
may be considered and allowed. The 
following are examples of the principal 
types of claims which may be allowed, 
unless excluded by § 11.74. 

(1) Property loss or damage in quarters 
or other authorized places. Claims may 
be allowed for damage to, or loss of, 
property arising from fire, flood, hurri-
cane, other natural disaster, theft, or 
other unusual occurrence, while such 
property is located at: 

(i) Quarters within the 50 states or 
the District of Columbia that were as-
signed to the claimant or otherwise 
provided in-kind by the United States; 
or 

(ii) Any warehouse, office, working 
area, or other place (except quarters) 
authorized for the reception or storage 
of property. 

(2) Transportation or travel losses. 
Claims may be allowed for damage to, 
or loss of, property incident to trans-
portation or storage pursuant to or-
ders, or in connection with travel 
under orders, including property in the 
custody of a carrier, an agent or agen-
cy of the Government, or the claimant. 

(3) Motor vehicles. Claims may be al-
lowed for automobiles and other motor 
vehicles damaged or lost by overseas 
shipments provided by the Govern-
ment. ‘‘Shipments provided by the 
Government’’ means via Government 
vessels, charter of commercial vessels, 
or by Government bills of lading on 
commercial vessels, and includes stor-
age, unloading, and offloading incident 
thereto. Other claims for damage to or 
loss of automobiles and other major ve-
hicles may be allowed when use of the 
vehicles on a nonreimbursable basis 
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was required by the claimant’s super-
visor, but these claims shall be limited 
to a maximum of $1,000.00. 

(4) Mobile homes. Claims may be al-
lowed for damage to or loss of mobile 
homes and their content under the pro-
visions of paragraph (c)(2) of this sec-
tion. Claims for structural damage to 
mobile homes resulting from such 
structural damage must contain con-
clusive evidence that the damage was 
not caused by structural deficiency of 
the mobile home and that it was not 
overloaded. Claims for damage to or 
loss of tires mounted on mobile homes 
may be allowed only in cases of colli-
sion, theft, or vandalism. 

(5) Money. Claims for money in an 
amount that is determined to be rea-
sonable for the claimant to possess at 
the time of the loss are payable: 

(i) Where personal funds were accept-
ed by responsible Government per-
sonnel with apparent authority to re-
ceive them for safekeeping, deposit, 
transmittal, or other authorized dis-
position, but were neither applied as 
directed by the owner nor returned; 

(ii) When lost incident to a marine or 
aircraft disaster; 

(iii) When lost by fire, flood, hurri-
cane, or other natural disaster; 

(iv) When stolen from the quarters of 
the claimant where it is conclusively 
shown that the money was in a locked 
container and that the quarters them-
selves were locked. Exceptions to the 
foregoing ‘‘double lock’’ rule are per-
mitted when the adjudicating author-
ity determines that the theft loss was 
not caused wholly or partly by the neg-
ligent or wrongful act of the claimant, 
their agent, or their employee. The ad-
judicating authority should use the 
test of whether the claimant did their 
best under the circumstances to pro-
tect the property; or 

(v) When taken by force from the 
claimant’s person. 

(6) Clothing. Claims may be allowed 
for clothing and accessories custom-
arily worn on the person which are 
damaged or lost: 

(i) During the performance of official 
duties in an unusual or extraordinary- 
risk situation; 

(ii) In cases involving emergency ac-
tion required by natural disaster such 

as fire, flood, hurricane, or by enemy 
or other belligerent action; 

(iii) In cases involving faulty equip-
ment or defective furniture maintained 
by the Government and used by the 
claimant required by the job situation; 
or 

(iv) When using a motor vehicle. 
(7) Property used for benefit of the Gov-

ernment. Claims may be allowed for 
damage to or loss of property (except 
motor vehicles, see §§ 11.73(c)(3) and 
11.74(b)(13)) used for the benefit of the 
Government at the request of, or with 
the knowledge and consent of, superior 
authority or by reason of necessity. 

(8) Enemy action or public service. 
Claims may be allowed for damage to 
or loss of property as a direct con-
sequence of: 

(i) Enemy action or threat thereof, or 
combat, guerrilla, brigandage, or other 
belligerent activity, or unjust confisca-
tion by a foreign power or its nation: 

(ii) Action by the claimant to quiet a 
civil disturbance or to alleviate a pub-
lic disaster; or 

(iii) Efforts by the claimant to save 
human life or Government property. 

(9) Marine or aircraft disaster. Claims 
may be allowed for personal property 
damaged or lost as a result of marine 
or aircraft disaster or accident. 

(10) Government property. Claims may 
be allowed for property owned by the 
United States only when the claimant 
is financially responsible to an agency 
of the Government other than FEMA. 

(11) Borrowed property. Claims may be 
allowed for borrowed property that has 
been damaged or lost. 

(12)(i) A claim against the Govern-
ment may be made for not more than 
$40,000 by an officer or employee of the 
agency for damage to, or loss of, per-
sonal property in a foreign country 
that was incurred incident to service, 
and— 

(A) The officer, or employee was 
evacuated from the country on a rec-
ommendation or order of the Secretary 
of State or other competent authority 
that was made in responding to an inci-
dent of political unrest or hostile act 
by people in that country; and the 
damage or loss resulted from the evac-
uation, incident, or hostile act; or 
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(B) The damage or loss resulted from 
a hostile act directed against the Gov-
ernment or its officers, or employees. 

(ii) On paying the claim under this 
section, the Government is subrogated 
for the amount of the payment to a 
right or claim that the claimant may 
have against the foreign country for 
the damage or loss for which the Gov-
ernment made the payment. 

(iii) Amounts may be obligated or ex-
pended for claims under this section 
only to the extent provided in advance 
in appropriation laws. 

§ 11.74 Claims not allowed. 
(a) A claim is not allowable if: 
(1) The damage or loss was caused 

wholly or partly by the negligent or 
wrongful act of the claimant, claim-
ant’s agent, claimant’s employee, or a 
member of claimant’s family; 

(2) The damage or loss occurred in 
quarters occupied by the claimant 
within the 50 states and the District of 
Columbia that were not assigned to the 
claimant or otherwise provided in-kind 
by the United States; 

(3) Possession of the property lost or 
damaged was not incident to service or 
not reasonable or proper under the cir-
cumstances. 

(b) In addition to claims falling with-
in the categories of paragraph (a) of 
this section, the following are exam-
ples of claims which are not payable: 

(1) Claims not incident to service. 
Claims which arose during the conduct 
of personal business are not payable. 

(2) Subrogation claims. Claims based 
upon payment or other consideration 
to a proper claimant are not payable. 

(3) Assigned claims. Claims based upon 
assignment of a claim by a proper 
claimant are not payable. 

(4) Conditional vendor claims. Claims 
asserted by or on behalf of a condi-
tional vendor are not payable. 

(5) Claims by improper claimants. 
Claims by persons not designated in 
§ 11.71 are not payable. 

(6) Articles of extraordinary value. 
Claims are not payable for valuable or 
expensive articles, such as cameras, 
watches, jewelry, furs, or other articles 
of extraordinary value, when shipped 
with household goods or as unaccom-
panied baggage (shipment includes 
storage). This prohibition does not 

apply to articles in the personal cus-
tody of the claimant or articles prop-
erly checked, provided that reasonable 
protection or security measures have 
been taken, by the claimant. 

(7) Articles acquired for other persons. 
Claims are not payable for articles in-
tended directly or indirectly for per-
sons other than the claimant or mem-
bers of the claimants’ immediate 
household. This prohibition includes 
articles acquired at the request of oth-
ers and articles for sale. 

(8) Property used for business. Claims 
are not payable for property normally 
used for business or profit. 

(9) Unserviceable property. Claims are 
not payable for wornout or unservice-
able property. 

(10) Violation of law or directive. 
Claims are not payable for property ac-
quired, possessed, or transported in 
violation of law, regulation, or other 
directive. This does not apply to limi-
tation imposed on the weight of ship-
ments of household goods. 

(11) Intangible property. Claims are 
not payable for intangible property 
such as bank books, checks, promis-
sory notes, stock certificates, bonds, 
bills of lading, warehouse receipts, bag-
gage checks, insurance policies, money 
orders, and traveler’s checks. 

(12) Government property. Claims are 
not payable for property owned by the 
United States unless the claimant is fi-
nancially responsible for the property 
to an agency of the Government other 
than FEMA. 

(13) Motor vehicles. Claims for motor 
vehicles, except as provided for by 
§ 11.73(c)(3), will ordinarily not be paid. 
However, in exceptional cases, meri-
torious claims for damage to or loss of 
motor vehicles, limited to a maximum 
of $1,000.00, may be recommended to 
the Office of Chief Counsel for consid-
eration and approval for payment. 

(14) Enemy property. Claims are not 
payable for enemy property, including 
war trophies. 

(15) Losses recoverable from carrier, in-
surer or contractor. Claims are not pay-
able for losses, or any portion thereof, 
which have been recovered or are re-
coverable from a carrier, insurer or 
under contract except as permitted 
under § 11.75. 
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(16) Fees for estimates. Claims are not 
normally payable for fees paid to ob-
tain estimates of repair in conjunction 
with submitting a claim under this 
subpart. However, where, in the opin-
ion of the adjudicating authority, the 
claimant could not obtain an estimate 
without paying a fee, such a claim may 
be considered in an amount reasonable 
in relation to the value for the cost of 
repairs of the articles involved, pro-
vided that the evidence furnished 
clearly indicates that the amount of 
the fee paid will not be deducted from 
the cost of repairs if the work is ac-
complished by the estimator. 

(17) Items fraudulently claimed. Claims 
are not payable for items fraudulently 
claimed. When investigation discloses 
that a claimant, claimant’s agent, 
claimant’s employee, or member of 
claimant’s family has intentionally 
misrepresented an item claimed as to 
cost, condition, costs to repair, etc., 
the item will be disallowed in its en-
tirety even though some actual damage 
has been sustained. However, if the re-
mainder of the claim is proper, it may 
be paid. This does not preclude appro-
priate disciplinary action if warranted. 

(18) Minimum amount. Loss or damage 
amounting to less than $10. 

§ 11.75 Claims involving carriers and 
insurers. 

In the event the property which is 
the subject of a claim was lost or dam-
aged while in the possession of a car-
rier or was insured, the following pro-
cedures will apply: 

(a) Whenever property is damaged, 
lost, or destroyed while being shipped 
pursuant to authorized travel orders, 
the owner must file a written claim for 
reimbursement with the last commer-
cial carrier known or believed to have 
handled the goods, or the carrier 
known to be in possession of the prop-
erty when the damage or loss occurred, 
according to the terms of its bill of lad-
ing or contract, before submitting a 
claim against the Government under 
this subpart. 

(1) If more than one bill of lading or 
contract was issued, a separate demand 
should be made against the last carrier 
on each such document. 

(2) The demand should be made with-
in the time limit provided in the policy 

and prior to the filing of a claim 
against the Government. 

(3) If it is apparent that the damage 
or loss is attributable to packing, stor-
age, or unpacking while in the custody 
of the Government, no demand need be 
made against the carrier. 

(b) Whenever property which is dam-
aged, lost, or destroyed incident to the 
claimant’s service is insured in whole 
or in part, the claimant must make de-
mand in writing against the insurer for 
reimbursement under terms and condi-
tions of the insurance coverage, prior 
to the filing of the concurrent claim 
against the Government. 

(c) Failure to make a demand on a 
carrier or insurer or to make all rea-
sonable efforts to protect and pros-
ecute rights available against a carrier 
or insurer and to collect the amount 
recoverable from the carrier or insurer 
may result in reducing the amount re-
coverable from the Government by the 
maximum amount which would have 
been recoverable from the carrier or in-
surer, had the claim been timely or 
diligently prosecuted. However, no de-
duction will be made where the cir-
cumstances of the claimant’s service 
preclude reasonable filing of such a 
claim or diligent prosecution, or the 
evidence indicates a demand was im-
practicable or would have been 
unavailing. 

(d) Following the submission of the 
claim against the carrier or insurer, 
the claimant may immediately submit 
a claim against the Government in ac-
cordance with the provisions of this 
subpart, without waiting until either 
final approval or denial of the claim is 
made by the carrier or insurer. 

(1) Upon submission of a claim to the 
Government, the claimant must certify 
in the claim that no recovery (or the 
amount of recovery) has been gained 
from a carrier or insurer, and enclose 
all correspondence pertinent thereto. 

(2) If the carrier or insurer has not 
taken final action on the claim against 
them, by the time the claimant sub-
mits a claim to the Government, the 
claimant will immediately notify them 
to address all correspondence in regard 
to the claim to him/her, in care of the 
Chief Counsel of FEMA. 
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(3) The claimant shall timely advise 
the Chief Counsel in writing, of any ac-
tion which is taken by the carrier or 
insurer on the claim. On request, the 
claimant also will furnish such evi-
dence as may be required to enable the 
United States to enforce the claim. 

(e) When a claim is paid by FEMA, 
the claimant will assign to the United 
States, to the extent of any payment 
on the claim accepted by claimant, all 
rights, title, and interest in any claim 
against the carrier, insurer, or other 
party arising out of the incident on 
which the claim against the Govern-
ment is based. After payment of the 
claim by the Government, the claimant 
will, upon receipt of any payment from 
a carrier or insurer, pay the proceeds 
to the United States to the extent of 
the payment received by the claimant 
from the United States. 

(f) When a claimant recovers for the 
loss from the carrier or insurer before 
the claim against the Government 
under this subpart is settled, the 
amount or recovery shall be applied to 
the claim as follows: 

(1) When the amount recovered from 
a carrier, insurer, or other third party 
is greater than or equal to the claim-
ant’s total loss as determined under 
this subpart, no compensation is allow-
able under this subpart. 

(2) When the amount recovered is less 
than such total loss, the allowable 
amount is determined by deducting the 
recovery from the amount of such total 
loss; 

(3) For the purpose of this paragraph 
(f) the claimant’s total loss is to be de-
termined without regard to the $25,000 
maximum set forth above. However, if 
the resulting amount, after making 
this deduction, exceeds $25,000, the 
claimant will be allowed only $25,000. 

§ 11.76 Claims procedures. 

(a) Filing a claim. Applicants shall file 
claims in writing with the Chief Coun-
sel, Federal Emergency Management 
Agency, Washington, DC 20472. Each 
written claim shall contain, as a min-
imum: 

(1) Name, address, and place of em-
ployment of the claimant; 

(2) Place and date of the damage or 
loss: 

(3) A brief statement of the facts and 
circumstances surrounding the damage 
or loss; 

(4) Cost, date, and place of acquisi-
tion of each price of property damaged 
or lost; 

(5) Two itemized repair estimates, or 
value estimates, whichever is applica-
ble; 

(6) Copies of police reports, if applica-
ble; 

(7) A statement from the claimant’s 
supervisor that the loss was incident to 
service; 

(8) A statement that the property 
was or was not insured; 

(9) With respect to claims involving 
thefts or losses in quarters or other 
places where the property was reason-
ably kept, a statement as to what secu-
rity precautions were taken to protect 
the property involved; 

(10) With respect to claims involving 
property being used for the benefit of 
the Government, a statement by the 
claimant’s supervisor that the claim-
ant was required to provide such prop-
erty or that the claimant’s providing it 
was in the interest of the Government; 
and 

(11) Other evidence as may be re-
quired. 

(b) Single claim. A single claim shall 
be presented for all lost or damaged 
property resulting from the same inci-
dent. If this procedure causes a hard-
ship, the claimant may present an ini-
tial claim with notice that it is a par-
tial claim, an explanation of the cir-
cumstances causing the hardship, and 
an estimate of the balance of the claim 
and the date it will be submitted. Pay-
ment may be made on a partial claim if 
the adjudicating authority determines 
that a genuine hardship exists. 

(c) Loss in quarters. Claims for prop-
erty loss in quarters or other author-
ized places should be accompanied by a 
statement indicating: 

(1) Geographical location; 
(2) Whether the quarters were as-

signed or provided in-kind by the Gov-
ernment; 

(3) Whether the quarters are regu-
larly occupied by the claimant; 

(4) Names of the authority, if any, 
who designated the place of storage of 
the property if other than quarters; 
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(5) Measures taken to protect the 
property; and 

(6) Whether the claimant is a local 
inhabitant. 

(d) Loss by theft or robbery. Claims for 
property loss by theft or robbery 
should be accompanied by a statement 
indicating: 

(1) Geographical location; 
(2) Facts and circumstances sur-

rounding the loss, including evidence of 
the crime such as breaking and enter-
ing, capture of the thief or robber, or 
recovery of part of the stolen goods; 
and 

(3) Evidence that the claimant exer-
cised due care in protecting the prop-
erty prior to the loss, including infor-
mation as to the degree of care nor-
mally exercised in the locale of the loss 
due to any unusual risks involved. 

(e) Transportation losses. Claims for 
transportation losses should be accom-
panied by the following: 

(1) Copies of orders authorizing the 
travel, transportation, or shipment or 
a certificate explaining the absence of 
orders and stating their substance; 

(2) Statement in cases where prop-
erty was turned over to a shipping offi-
cer, supply officer, or contract packer 
indicating: 

(i) Name (or designation) and address 
of the shipping officer, supply officer, 
or contract packer indicating; 

(ii) Date the property was turned 
over; 

(iii) Inventoried condition when the 
property was turned over; 

(iv) When and where the property was 
packed and by whom; 

(v) Date of shipment; 
(vi) Copies of all bills of lading, in-

ventories, and other applicable ship-
ping documents; 

(vii) Date and place of delivery to the 
claimant; 

(viii) Date the property was un-
packed by the carrier, claimant, or 
Government; 

(ix) Statement of disinterested wit-
nesses as to the condition of the prop-
erty when received and delivered, or as 
to handling or storage; 

(x) Whether the negligence of any 
Government employee acting within 
the scope of his/her employment caused 
the damage or loss; 

(xi) Whether the last common carrier 
or local carrier was given a clear re-
ceipt, except for concealed damages; 

(xii) Total gross, tare, and new 
weight of shipment; 

(xiii) Insurance certificate or policy 
if losses are privately insured; 

(xiv) Copy of the demand on carrier 
or insured, or both, when required, and 
the reply, if any; 

(xv) Action taken by the claimant to 
locate missing baggage or household 
effects, including related correspond-
ence. 

(f) Marine or aircraft disaster. Claims 
for property losses due to marine or 
aircraft disaster should be accom-
panied by a copy of orders or other evi-
dence to establish the claimant’s right 
to be, or to have property on board. 

(g) Enemy action, public disaster, or 
public service. Claims for property 
losses due to enemy action, public dis-
aster, or public service should be ac-
companied by: 

(1) Copies of orders or other evidence 
establishing the claimant’s required 
presence in the area involved; and 

(2) A detailed statement of facts and 
circumstances showing an applicable 
case enumerated in § 11.73(c)(8). 

(h) Money. Claims for loss of money 
deposited for safekeeping, transmittal, 
or other authorized disposition should 
be accompanied by: 

(1) Name, grade, and address of the 
person or persons who received money 
and any others involved; 

(2) Name and designation of the au-
thority who authorized such person or 
persons to accept personal funds and 
the disposition required; and 

(3) Receipts and written sworn state-
ments explaining the failure to ac-
count for funds or return them to the 
claimant. 

(i) Motor vehicles or mobile homes in 
transit. Claims for damage to motor ve-
hicles or mobile homes in transit 
should be accompanied by a copy of or-
ders or other available evidence to es-
tablish the claimant’s lawful right to 
have the property shipped and evidence 
to establish damage in transit. 

§ 11.77 Settlement of claims. 
(a) The Chief Counsel, FEMA, is au-

thorized to settle (consider, ascertain, 
adjust, determine, and dispose of, 
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whether by full or partial allowance or 
disallowance) any claim under this sub-
part. 

(b) The Chief Counsel may formulate 
such procedures and make such redele-
gations as may be required to fulfill 
the objectives of this subpart. 

(c) The Chief Counsel shall conduct 
or request the Office of Inspector Gen-
eral to conduct such investigation as 
may be appropriate in order to deter-
mine the validity of a claim. 

(d) The Chief Counsel shall notify a 
claimant in writing of action taken on 
their claim, and if partial or full dis-
allowance is made, the reasons there-
for. 

(e) In the event a claim submitted 
against a carrier under § 11.75 has not 
been settled, before settlement of the 
claim against the Government pursu-
ant to this subpart, the Chief Counsel 
shall notify such carrier or insurer to 
pay the proceeds of the claim to FEMA 
to the extent FEMA has paid such to 
claimant in settlement. 

(f) The settlement of a claim under 
this subpart, whether by full or partial 
allowance or disallowance, is final and 
conclusive. 

§ 11.78 Computation of amount of 
award. 

(a) The amount allowed for damage 
to or loss of any items of property may 
not exceed the cost of the item (either 
the price paid in cash or property, or 
the value at the time of acquisition if 
not acquired by purchase or exchange), 
and there will be no allowance for re-
placement cost or for appreciation in 
the value of the property. Subject to 
these limitations, the amount allow-
able is either: 

(1) The depreciated value, imme-
diately prior to the loss or damage, of 
property lost or damaged beyond eco-
nomical repair, less any salvage value; 
or 

(2) The reasonable cost or repairs, 
when property is economically repair-
able, provided that the cost of repairs 
does not exceed the amount allowable 
under paragraph (a)(1) of this section. 

(b) Depreciation in value is deter-
mined by considering the type of arti-
cle involved, its costs, its conditions 
when damaged or lost, and the time 

elapsed between the date of acquisition 
and the date of damage or loss. 

(c) Replacement of lost or damaged 
property may be made in-kind when-
ever appropriate. 

§ 11.79 Attorney’s fees. 
No more than 10 per centum of the 

amount paid in settlement of each in-
dividual claim submitted and settled 
under this subpart shall be paid or de-
livered to or received by any agent or 
attorney on account of services ren-
dered in connection with that claim. A 
person violating this section shall be 
fined not more than $1,000. 

[45 FR 15930, Mar. 12, 1980, as amended at 74 
FR 15337, Apr. 3, 2009] 

PART 12—ADVISORY COMMITTEES 

Sec. 
12.1 Purpose and applicability. 
12.2 Definitions. 
12.3 Policy. 
12.4 Interpretations. 
12.5 Advisory committee management offi-

cer. 
12.6 Establishment of advisory committees. 
12.7 Charter. 
12.8 Meetings. 
12.9 Closed meetings. 
12.10 Designated Federal officer or em-

ployee. 
12.11 Public notice. 
12.12 Minutes. 
12.13 Transcripts of the advisory committee 

meetings and agency proceedings. 
12.14 Annual comprehensive review. 
12.15 Termination and renewal of advisory 

committees. 
12.16 Reports about the advisory commit-

tees. 
12.17 Availability of documents and infor-

mation on advisory committees. 
12.18 Uniform pay guidelines. 
12.19 Fiscal and administrative responsibil-

ities. 

AUTHORITY: Federal Advisory Committee 
Act, 5 U.S.C. app. 1; Reorganization Plan No. 
3 of 1978; E.O. 12127; E.O. 12148; E.O. 12024. 

SOURCE: 45 FR 64180, Sept. 29, 1980, unless 
otherwise noted. 

§ 12.1 Purpose and applicability. 
(a) The regulations in this part im-

plement the Federal Advisory Com-
mittee Act, Executive Order 12024 and 
General Services Administration Regu-
lation 41 CFR part 101–6. The provisions 
of the Federal Advisory Committee Act 
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in this part shall apply to all advisory 
committees established by the Federal 
Emergency Management Agency 
(FEMA), including advisory commit-
tees created pursuant to any act of 
Congress relating to the United States 
Fire Administration, Federal Insurance 
Administration, or any other compo-
nent of the Federal Emergency Man-
agement Agency, except to the extent 
that any act of Congress establishing 
an advisory committee reporting to the 
agencies specifically provides other-
wise. 

(b) This part does not apply to inter- 
agency advisory committees or advi-
sory committees established by the 
President unless specifically made ap-
plicable by the establishing authority. 

(c) This part does not apply to any 
local group, contractor, grantee, or 
other organization whose primary 
function is to render public service 
with respect to a Federal program, or 
any state or local committee, counsel, 
board, commission, or similar group es-
tablished to advise or make rec-
ommendations to State or local offi-
cials or agencies. 

[45 FR 64180, Sept. 29, 1980, as amended at 48 
FR 44543, Sept. 29, 1983; 50 FR 40007, Oct. 1, 
1985] 

§ 12.2 Definitions. 
As used in this part— 
Act means the Federal Advisory Com-

mittee Act (86 Stat. 770). 
Administrator means the Adminis-

trator of the Federal Emergency Man-
agement Agency. 

Advisory Committee is used as per the 
meaning set forth in section 3(2) of the 
Act. 

Agency means the Federal Emergency 
Management Agency, established by 
Presidential Reorganization Plan No. 3 
of 1978, or any component thereof. 

Administrator, GSA means the Admin-
istrator of General Services. 

FEMA means the Federal Emergency 
Management Agency. 

GSA means the General Services Ad-
ministration. 

Presidential Advisory Committee means 
an advisory committee which advises 
the President of the United States. 

Secretariat means the Committee 
Management Secretariat of the Gen-
eral Services Administration. 

Any officer of the Federal Government 
means any agency official or employee 
of the Federal government designated 
to perform duties with respect to an 
advisory committee established under 
this part. 

Nonstatutory advisory committee means 
an advisory committee not established 
by statute or reorganization plan. 

[45 FR 64180, Sept. 29, 1980, as amended at 74 
FR 15337, Apr. 3, 2009] 

§ 12.3 Policy. 
In determining whether an advisory 

committee should be created, and in 
reviewing the functions of operating 
advisory committees, the Agency will: 

(a) Establish new advisory commit-
tees only when they are determined to 
be essential, keeping their number to 
the minimum necessary to accomplish 
the assigned mission of the agency or 
its components; 

(b) Provide standards and uniform 
procedures to govern the establish-
ment, operation, administration, and 
duration of the advisory committees; 

(c) Terminate the advisory commit-
tees when they are no longer necessary 
to carry out the purposes for which 
they were established; and 

(d) Keep the Congress and the public 
informed with respect to the number, 
purpose, membership, activity, and 
cost of the advisory committees. 

§ 12.4 Interpretations. 
Except as specifically authorized in 

writing by the Administrator, includ-
ing internal instructions, no interpre-
tation of the meaning of the regula-
tions in this part by any employee or 
officer of the Agency, other than a 
written interpretation by the Chief 
Counsel, will be recognized to be bind-
ing upon the Agency. 

§ 12.5 Advisory committee manage-
ment officer. 

(a) The Director, Records Manage-
ment Division, Office of Management 
serves as FEMA’s advisory committee 
management officer and shall: 

(1) Exercise control and supervision 
over the establishment, procedures, 
and accomplishments of the advisory 
committees established by the Direc-
tor; and 
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(2) Assemble and maintain the re-
ports, records, and other papers of any 
advisory committee during its exist-
ence. 

(b) The name of the Advisory Com-
mittee Management Officer designated 
in accordance with this part shall be 
provided to the Secretariat. 

[45 FR 64180, Sept. 29, 1980, as amended at 47 
FR 13149, Mar. 29, 1982; 48 FR 44543, Sept. 29, 
1983; 49 FR 33879, Aug. 27, 1984; 74 FR 15338, 
Apr. 3, 2009] 

§ 12.6 Establishment of advisory com-
mittees. 

(a) No advisory committee shall be 
established under this part unless such 
establishment is: 

(1) Specifically authorized by statute 
or the President of the United States; 
or 

(2) Determined as a matter of formal 
record by the Administrator after con-
sultation with the Secretariat, with 
timely notice published in the FEDERAL 
REGISTER as a matter of the public in-
terest, in connection with the perform-
ance of duties imposed on the agency 
by law. 

(b) The determination required by 
paragraph (a)(2) of this section shall: 

(1) Contain a clearly defined purpose 
for the advisory committee; 

(2) Require the membership of the ad-
visory committee to be fairly balanced 
in terms of the points of view rep-
resented in the functions performed by 
the advisory committee; 

(3) Contain appropriate provisions to 
assure that the advice and rec-
ommendations of the advisory com-
mittee will not be inappropriately in-
fluenced by the appointing authority 
or by any special interest, but will in-
stead be the result of the advisory com-
mittee’s independent judgment; 

(4) Contain provisions dealing with 
the date for submission of reports (if 
any), the duration of the advisory com-
mittee, and the publication of reports 
and other materials, to the extent that 
the agency determines the provisions 
of § 12.16 of this part to be inadequate; 
and 

(5) Contain provisions which will as-
sure that the advisory committee will 
have adequate staff (either supplied by 
the Agency or employed by it), will be 
provided adequate quarters, and will 

have funds available to meet its other 
necessary expenses. 

(c) Consultation with the Secretariat 
may be in the form of a letter from the 
Agency describing the nature and pur-
pose of the proposed advisory com-
mittee, including an explanation of 
why the functions of the proposed com-
mittee could not be performed by 
FEMA or by an existing committee. 
The letter should describe the Agency’s 
plan to attain balanced membership on 
the proposed committee, as prescribed 
in paragraph (b)(2) of this section. If 
the Secretariat is satisfied that the es-
tablishment of the advisory committee 
will be in accord with the Act, the 
Agency shall certify in writing that 
creation of the advisory committee is 
in the public interest. 

(d) Unless otherwise specifically pro-
vided by statute or Presidential direc-
tive, advisory committees shall be uti-
lized solely for advisory functions. 

§ 12.7 Charter. 
(a) No advisory committee estab-

lished under this part shall meet or 
take any action until an advisory com-
mittee charter has been filed with the 
Agency and the standing Committee or 
Committees of the Senate and House of 
Representatives having legislative ju-
risdiction over the FEMA component 
to which the advisory committee ren-
ders its advice. 

(b) The charter required by para-
graph (a) of this section shall contain 
at least the following information: 

(1) The committee’s official designa-
tions; 

(2) The committee’s objectives and 
the scope of its activities; 

(3) The period of time necessary for 
the committee to carry out its pur-
poses; 

(4) The FEMA component and official 
to whom the committee reports; 

(5) The FEMA component responsible 
for providing the necessary support for 
the committee; 

(6) A description of the duties for 
which the committee is responsible, 
and, if such duties are not solely advi-
sory, specification of the authority for 
such functions; 

(7) The estimated annual operating 
cost in dollars and man years for the 
committee; 
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(8) The estimated number in fre-
quency of committee meetings; 

(9) The committee’s termination 
date, if less than 2 years from the date 
of committee’s establishment; and 

(10) The date the charter is filed. 
(c) A copy of the charter required by 

paragraph (a) of this section shall also 
be furnished at the time of filing to the 
Library of Congress, Exchange and Gift 
Division, Federal Advisory Committee, 
Washington, DC 20540. 

(d) An amendment to the charter 
may be filed whenever there is a sub-
stantial change regarding matters stat-
ed in the original charter. 

(e) The requirements of this section 
shall also apply to committees utilized 
as advisory committees, even though 
not expressly established for that pur-
pose. 

§ 12.8 Meetings. 
(a) Advisory committees established 

under this part shall not hold any 
meetings, nor shall they render any ad-
vice, except at the call of, or with the 
advice and approval of, the Federal Of-
ficer or employee designated in accord-
ance with § 12.10 of this part, who shall 
also approve the agenda of such meet-
ings. Timely notice of each meeting 
shall be provided in accordance with 
§ 12.11 of this part. 

(b) The agenda required by paragraph 
(a) of this section shall list the matters 
to be considered at the meeting. It 
shall also indicate when any part of the 
meeting will concern matters within 
the exceptions of the (Government) 
Sunshine Act, 5 U.S.C. 552b, and § 12.9 of 
this part. 

(c) Subject to the provisions of § 12.9 
of this part, each advisory committee 
meeting shall be open to the public. 
Meetings which are completely or part-
ly open to the public shall be held at 
reasonable times and at such a place 
that is reasonably accessible to the 
public. The size of the meeting room 
should be determined by such factors 
as the size of the committee, the num-
ber of members of the public who could 
reasonably be expected to attend, the 
number of persons who attended simi-
lar meetings in the past, and the re-
source facilities available. 

(d) Any member of the public shall be 
permitted to file a written statement 

with the committee related to any 
meeting that is completely or partly 
open to the public. Interested persons 
may also be permitted by the com-
mittee chairman to speak at such 
meetings in accordance with the proce-
dures established by the committee. 

§ 12.9 Closed meetings. 

(a) The requirements of § 12.8 (c) and 
(d) of this part that meetings shall be 
open to the public and that the public 
shall be afforded an opportunity to par-
ticipate in such meetings shall not 
apply to any advisory committee meet-
ing which the President or the Admin-
istrator determines is concerned with 
matters listed in 5 U.S.C. 552b(c). 

(b) An advisory committee which 
seeks to have all or part of its meet-
ings closed shall notify the Adminis-
trator before the scheduled date of the 
meeting. The notification shall be in 
writing and shall specify the reasons 
why any part of the meeting should be 
closed. 

(c) A request that the meeting be 
closed will be granted upon determina-
tion by the Administrator that the re-
quest is in accordance with the policies 
of this part. The Administrator’s deter-
mination will be in writing and will 
state the specific reasons for closing 
all or part of the meeting. The deter-
mination will be made available to the 
public upon request. 

(d) The Administrator may delegate 
responsibility for making the deter-
mination required by paragraph (c) of 
this section. In any case where the de-
termination to close the meeting is 
made by the Administrator’s delegate, 
the determination will be reviewed by 
the Chief Counsel. 

(e) When a meeting is closed to the 
public, the advisory committee shall 
issue a report, at least annually, set-
ting forth a summary of its activities 
in such meetings, addressing those re-
lated matters as would be informative 
to the public and consistent with the 
policy of 5 U.S.C. 552b(c) and of this 
part. Notice of the availability of such 
annual reports shall be published in ac-
cordance with § 12.11 of this part. 
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§ 12.10 Designated Federal officer or 
employee. 

(a) The Agency will designate an offi-
cer or employee of the Federal Govern-
ment to chair or attend each meeting 
of each advisory committee established 
under this part. 

(b) No advisory committee shall con-
duct any meeting in the absence of the 
Federal employee or officer designated 
in accordance with paragraph (a) of 
this section. 

(c) The Federal officer or employee 
designated in accordance with para-
graph (a) of this section is authorized, 
whenever he/she determines it to be in 
the public interest, to adjourn any 
committee meeting he/she is des-
ignated to chair or attend. 

§ 12.11 Public notice. 
(a) The Agency’s determination pro-

cedure described by § 12.6 of this part 
for the creation of the advisory com-
mittee, and a description of the nature 
and purpose of the committee, should 
be published in the FEDERAL REGISTER 
at least 15 days prior to the filing of 
the committee’s charter, unless the 
Secretariat, for good cause, authorizes 
a shorter period of time between publi-
cation of the notice and the filing of 
the charter. 

(b) Except when the Administrator 
GSA determines contrarily for reasons 
of national security, timely notice of 
each advisory committee meeting, 
whether open or closed to the public, 
shall be published in the FEDERAL REG-
ISTER at least 15 days before the meet-
ing date. Such notice should state the 
name of the advisory committee, the 
time, place and purpose of the meeting, 
and should include, where appropriate, 
a summary of the meeting agenda. No-
tice ordinarily should state that the 
meeting is open to the public or ex-
plain why the meeting or any portion 
of the meeting is to be closed. Notices 
shorter than the time prescribed by 
this paragraph may be provided in 
emergency situations, and the reasons 
for such emergency exceptions should 
be made part of the meeting notice. 
Due to the emergency nature of FEMA’s 
many programs, it is contemplated that 
advisory committees may have to be estab-
lished or meetings called on fairly short 
notice; however, every effort should be 

made to comply with the notice require-
ment, except in cases where delay may re-
sult in harm to individuals or damage to 
property. A request for a determination 
that notice of a meeting should not be 
published for reasons of national secu-
rity shall be submitted to the Adminis-
trator GSA with a statement of rea-
sons supporting such request at least 30 
days before the meeting is scheduled. 
Where, however, there is a significant 
likelihood of severe damage to prop-
erty or injury to individuals, the notice 
period may be reduced as necessary to 
minimize such damage or injury. 

(c) In addition to the notice required 
by paragraph (b) of this section, other 
forms of notice such as public releases 
and notices by mail should be used to 
inform the public of advisory com-
mittee meetings. 

(d) The Committee Management Offi-
cer, in coordination with the Office of 
External Affairs, should, where prac-
tical, maintain lists of people and orga-
nizations interested in advisory com-
mittees and notify them of meetings by 
mail. 

(e) Notice of the availability of the 
annual reports required by § 12.9(e) of 
this part will be published in the FED-
ERAL REGISTER no later than 60 days 
after their completion. Notice will in-
clude instructions which will allow the 
public access to the reports. 

§ 12.12 Minutes. 
(a) Detailed minutes of each advisory 

committee meeting shall be kept and 
shall contain a record of the persons 
present, a complete summary of mat-
ters discussed and conclusions reached, 
and copies of all reports received, 
issued, or approved by the advisory 
committee. The record of persons 
present shall include the time and 
place of the meeting, a list of advisory 
committee members and staff and 
agency employees present at the meet-
ing, a list of members of the public who 
presented oral or written statements, 
and an estimated number of members 
of the public who attended the meet-
ing. The minutes shall describe the ex-
tent to which the meeting was open to 
the public and the extent of public par-
ticipation. If it is impracticable to at-
tach to the minutes of the meeting any 
report received, issued, or approved by 
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the advisory committee, then the min-
utes will describe the report in suffi-
cient detail to enable any person re-
questing the report to readily identify 
it. 

(b) The accuracy of all minutes shall 
be certified by the chairperson of the 
advisory committee concerned, except 
in the case of a subcommittee or sub-
group of the advisory committee, in 
which case the accuracy of the minutes 
shall be certified by the chairperson of 
the subcommittee or subgroup con-
cerned and co-signed by the chairperson 
of the advisory committee. 

§ 12.13 Transcripts of the advisory 
committee meetings and agency 
proceedings. 

Copies of transcripts of advisory 
committee meetings which have been 
prepared will be made available to any 
person at the actual cost of duplica-
tion, as prescribed in § 12.17 of this 
part. 

§ 12.14 Annual comprehensive review. 
(a) The Agency will conduct an an-

nual comprehensive review of the ac-
tivities and responsibilities of each ad-
visory committee to determine: 

(1) Whether such committee is car-
rying out its purpose; 

(2) Whether, consistent with the pro-
visions of applicable statutes, the re-
sponsibilities assigned to it should be 
revised; 

(3) Whether it should be merged with 
any other advisory committee or com-
mittees; or 

(4) Whether it should be abolished. 
(b) Pertinent factors to be considered 

in the comprehensive review required 
by paragraph (a) of this section in-
cludes the following: 

(1) The number of times the com-
mittee has met in the past year; 

(2) The number of reports or rec-
ommendations submitted by the com-
mittee; 

(3) An evaluation of the substance of 
the reports or recommendations sub-
mitted by the committee, regarding 
the Agency’s programs or operations; 

(4) An evaluation of the utilization 
by the Agency of the committee’s pol-
icy formation recommendations in: 
program planning, decision making, 
more effective achievement of program 

objectives, and more economical ac-
complishment of programs in general, 
with emphasis in such evaluation on 
the preceding 12 month period of the 
committee’s work; 

(5) Whether information or rec-
ommendations could be obtained from 
sources within the Agency or from 
other advisory committees already in 
existence; 

(6) The degree of duplication of effort 
by the committee as compared with 
that of other parts of the Agency or 
other advisory committees; and 

(7) The estimated annual cost of the 
committee. 

(c) The annual review required by 
this section shall be conducted on a 
calendar year basis, and results of the 
review shall be included in the annual 
report to the Secretariat required by 
§ 12.16(b) of this part. The report shall 
contain a justification of each advisory 
committee which the Agency deter-
mines should be continued, making ref-
erence, as appropriate, to the factors 
specified in paragraph (b) of this sec-
tion. 

(d) The review will examine all advi-
sory committees, and committees 
found to be no longer needed shall be 
terminated. Advisory committees es-
tablished by act of Congress or the 
President of the United States will be 
reviewed, and if appropriate, their ter-
mination will be recommended. 

§ 12.15 Termination and renewal of ad-
visory committees. 

(a) Each advisory committee shall 
terminate not later than the expiration 
of the 2 year period beginning on the 
date of its establishment, unless: 

(1) In the case of an advisory com-
mittee established by the President or 
an officer of the Federal Government, 
such advisory committee is renewed by 
the President or such officer by appro-
priate action prior to the end of such 
period; or 

(2) In the case of an advisory com-
mittee established by an Act of Con-
gress, its duration is otherwise pro-
vided by law. 

(b) Any advisory committee which is 
renewed by the President or any officer 
of the Federal Government may be con-
tinued only for successive 2-year peri-
ods by appropriate action taken by the 
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President or such officer prior to the 
date on which the advisory committee 
would otherwise terminate. 

(c) Before it renews a non-statutory 
advisory committee in accordance with 
paragraph (a) or (b) of this section, the 
Agency will inform the Secretariat by 
letter, not more than 60 days nor less 
than 30 days before the committee ex-
pires, of the following: 

(1) Its determination that a renewal 
is necessary and is in the public inter-
est; 

(2) The reasons for its determination; 
(3) The Agency’s plan to attain bal-

anced membership on the committee; 
(4) An explanation of why the com-

mittee’s functions cannot be performed 
by the Agency or by an existing advi-
sory committee. 

(d) After concurrence by the Secre-
tariat, the Agency will certify in writ-
ing that the renewal of the advisory 
committee is in the public interest, 
and will publish a notice of the renewal 
in the FEDERAL REGISTER, and will file 
a new charter in accordance with § 12.7 
of this part. 

(e) Any advisory committee estab-
lished by an Act of Congress shall file 
a charter in accordance with § 12.7 of 
this part upon the expiration of each 
successive 2-year period following the 
date of enactment of the Act estab-
lishing such advisory committee. 

(f) No advisory committee required 
under this section to file a charter 
shall take any action, other than prep-
aration and filing of such charter, be-
tween the date the new charter is re-
quired and the date on which such 
charter is actually filed. 

§ 12.16 Reports about the advisory 
committees. 

(a) The Agency will furnish a report 
of the activities of the FEMA advisory 
committees annually to the Adminis-
trator, General Services Administra-
tion, in accordance with the Federal 
Property Management Regulations. 

(b) The Agency will furnish a report 
of the activities of FEMA advisory 
committees annually to the Secre-
tariat. 

(c) The Agency will inform the Secre-
tariat, by letter, of the termination of, 
or other significant changes with re-
spect to, its advisory committees no 

later than 10 working days following 
the end of the month in which the com-
mittee is changed. If no changes are 
made during any given month the re-
port of the Secretariat is not required. 

[45 FR 64180, Sept. 29, 1980, as amended at 48 
FR 44543, Sept. 29, 1983] 

§ 12.17 Availability of documents and 
information on advisory commit-
tees. 

(a) Subject to the provisions of 
§§ 12.12 and 12.13 of this part, the 
records, reports, transcripts, minutes, 
appendices, working papers, drafts, 
studies, agenda, or other documents 
which were made available to or pre-
pared for by each advisory committee 
shall be available for public inspection 
and copying at a single location in the 
FEMA Headquarters, Washington, DC, 
in accordance with the regulations in 
part 5 of this chapter. 

(b) The Agency will maintain system-
atic information on the nature, func-
tions, and operations of each of its ad-
visory committees. A complete set of 
the charters of the Agency’s advisory 
committees and copies of the annual 
reports required by § 12.16 will be main-
tained for public inspection in the 
FEMA Headquarters. 

[45 FR 64180, Sept. 29, 1980, as amended at 47 
FR 13150, Mar. 29, 1982] 

§ 12.18 Uniform pay guidelines. 

(a) Members. Subject to the provisions 
of this section, the pay of any member 
of an advisory committee shall be fixed 
at the daily equivalent rate of the 
FEMA general salary schedule unless 
the member is appointed as a consult-
ant, to be compensated as provided in 
paragraph (c) of this section. In deter-
mining an appropriate rate of pay for 
the members of an advisory com-
mittee, consideration shall be given to 
the significance, scope and technical 
complexity of the matters with which 
the advisory committee is concerned, 
and the qualifications required of the 
members of the advisory committee. 
The pay of the members of an advisory 
committee shall not be fixed at a rate 
higher than the daily equivalent of the 
maximum rate for GS–15 unless the Di-
rector has determined that, under the 
factors set forth in this paragraph, a 
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higher rate of pay is justified and nec-
essary. Such a determination will be 
reviewed annually by the Adminis-
trator. 

(b) Advisory committee staff. The pay 
of each member of the staff of an advi-
sory committee shall be fixed at a rate 
of the general salary schedule in which 
the staff member’s position would be 
appropriately compensated for in the 
FEMA evaluation system applicable to 
the position. Pay of the member of the 
staff of an advisory committee shall 
not be fixed at a rate higher than the 
daily equivalent of the maximum rate 
for a GS–15 unless the Director or his 
designee has determined that, under its 
evaluation system, the staff member’s 
position would appropriately be placed 
in the General Salary Schedule at a 
grade higher than GS–15. Such a deter-
mination will be reviewed by the Ad-
ministrator annually. 

(c) Consultants. The rate of pay of a 
consultant to an advisory committee 
shall not exceed the maximum rate of 
pay which FEMA may pay experts and 
consultants under 5 U.S.C. 3109. Consid-
eration shall be given to the qualifica-
tions required of the consultant and 
the significance, scope, and technical 
complexity of the work in fixing the 
rate of pay for the consultants. 

(d) Voluntary services. The provisions 
of this section shall not prevent FEMA 
from accepting the voluntary services 
of a member of an advisory committee, 
or a member of the staff of an advisory 
committee, provided that FEMA has 
the authority to accept such services 
without compensation. 

(e) Reimbursable travel expenses. The 
members of an advisory committee and 
the staff thereof, while engaged in the 
performance of their duties away from 
their home or regular places of busi-
ness, may be allowed travel expenses, 
including per diem and in lieu of 
subsistences, as authorized by 5 U.S.C. 
5703 for persons employed intermit-
tently in the government service. 

§ 12.19 Fiscal and administrative re-
sponsibilities. 

(a) The Chief Financial Officer, shall 
keep such records as will fully disclose 
the disposition of any funds which may 
be at the disposal of any FEMA advi-
sory committee. 

(b) The FEMA Advisory Committee 
management officer or designee shall 
keep such records as are necessary to 
fully disclose the nature and extent of 
the activities of the FEMA advisory 
committees. 

(c) Support services shall be provided 
by FEMA for each advisory committee 
established by or reporting to it, unless 
the establishing authority provides 
otherwise. Where such advisory com-
mittee reports to more than one agen-
cy, only one agency or component 
thereof shall be responsible for support 
services at any one time, and the es-
tablishing authority shall designate 
the agency responsible for providing 
such services. 

[45 FR 64180, Sept. 29, 1980, as amended at 48 
FR 44543, Sept. 29, 1983] 

PART 13—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS 
AND COOPERATIVE AGREE-
MENTS TO STATE AND LOCAL 
GOVERNMENTS 

Subpart A—General 

Sec. 
13.1 Purpose and scope of this part. 
13.2 Scope of subpart. 
13.3 Definitions. 
13.4 Applicability. 
13.5 Effect on other issuances. 
13.6 Additions and exceptions. 

Subpart B—Pre-Award Requirements 

13.10 Forms for applying for grants. 
13.11 State plans. 
13.12 Special grant or subgrant conditions 

for ‘‘high-risk’’ grantees. 

Subpart C—Post-Award Requirements 

FINANCIAL ADMINISTRATION 

13.20 Standards for financial management 
systems. 

13.21 Payment. 
13.22 Allowable costs. 
13.23 Period of availability of funds. 
13.24 Matching or cost sharing. 
13.25 Program income. 
13.26 Non-Federal audit. 

CHANGES, PROPERTY, AND SUBAWARDS 

13.30 Changes. 
13.31 Real property. 
13.32 Equipment. 
13.33 Supplies. 
13.34 Copyrights. 
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13.35 Subawards to debarred and suspended 
parties. 

13.36 Procurement. 
13.37 Subgrants. 

REPORTS, RECORDS RETENTION, AND 
ENFORCEMENT 

13.40 Monitoring and reporting program 
performance. 

13.41 Financial reporting. 
13.42 Retention and access requirements for 

records. 
13.43 Enforcement. 
13.44 Termination for convenience. 

Subpart D—After-the-Grant Requirements 

13.50 Closeout. 
13.51 Later disallowances and adjustments. 
13.52 Collection of amounts due. 

Subpart E—Entitlement [Reserved] 

AUTHORITY: Reorganization Plan No. 3 of 
1978; 43 FR 41943, 3 CFR, 1978 Comp., p. 329; 
E.O. 12148, 44 FR 43239, 3 CFR, 1979 Comp., p. 
412. 

SOURCE: 53 FR 8078, 8087, Mar. 11, 1988, un-
less otherwise noted. 

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 49 
FR 24958, June 18, 1984; 52 FR 20178, May 29, 
1987; and 53 FR 8028, Mar. 11, 1988. 

Subpart A—General 

§ 13.1 Purpose and scope of this part. 
This part establishes uniform admin-

istrative rules for Federal grants and 
cooperative agreements and subawards 
to State, local and Indian tribal gov-
ernments. 

§ 13.2 Scope of subpart. 
This subpart contains general rules 

pertaining to this part and procedures 
for control of exceptions from this 
part. 

§ 13.3 Definitions. 
As used in this part: 
Accrued expenditures mean the 

charges incurred by the grantee during 
a given period requiring the provision 
of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subgrantees, subcontrac-
tors, and other payees; and 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required, 
such as annuities, insurance claims, 
and other benefit payments. 

Accrued income means the sum of: (1) 
Earnings during a given period from 
services performed by the grantee and 
goods and other tangible property de-
livered to purchasers, and (2) amounts 
becoming owed to the grantee for 
which no current services or perform-
ance is required by the grantee. 

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property 
usable for the purpose for which it was 
acquired. Other charges such as the 
cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices. 

Administrative requirements mean 
those matters common to grants in 
general, such as financial management, 
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’’ require-
ments, which concern matters that can 
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as 
kinds of activities that can be sup-
ported by grants under a particular 
program. 

Awarding agency means (1) with re-
spect to a grant, the Federal agency, 
and (2) with respect to a subgrant, the 
party that awarded the subgrant. 

Cash contributions means the grant-
ee’s cash outlay, including the outlay 
of money contributed to the grantee or 
subgrantee by other public agencies 
and institutions, and private organiza-
tions and individuals. When authorized 
by Federal legislation, Federal funds 
received from other assistance agree-
ments may be considered as grantee or 
subgrantee cash contributions. 

Contract means (except as used in the 
definitions for grant and subgrant in 
this section and except where qualified 
by Federal) a procurement contract 
under a grant or subgrant, and means a 
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procurement subcontract under a con-
tract. 

Cost sharing or matching means the 
value of the third party in-kind con-
tributions and the portion of the costs 
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment. 

Cost-type contract means a contract or 
subcontract under a grant in which the 
contractor or subcontractor is paid on 
the basis of the costs it incurs, with or 
without a fee. 

Equipment means tangible, non-
expendable, personal property having a 
useful life of more than one year and 
an acquisition cost of $5,000 or more 
per unit. A grantee may use its own 
definition of equipment provided that 
such definition would at least include 
all equipment defined above. 

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-
nancial Status Report’’ (or other equiv-
alent report); (2) for construction 
grants, the SF–271 ‘‘Outlay Report and 
Request for Reimbursement’’ (or other 
equivalent report). 

Federally recognized Indian tribal gov-
ernment means the governing body or a 
governmental agency of any Indian 
tribe, band, nation, or other organized 
group or community (including any 
Native village as defined in section 3 of 
the Alaska Native Claims Settlement 
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the 
special programs and services provided 
by him through the Bureau of Indian 
Affairs. 

Government means a State or local 
government or a federally recognized 
Indian tribal government. 

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal 
Government to an eligible grantee. The 
term does not include technical assist-
ance which provides services instead of 
money, or other assistance in the form 
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or 
direct appropriations. Also, the term 
does not include assistance, such as a 
fellowship or other lump sum award, 
which the grantee is not required to ac-
count for. 

Grantee means the government to 
which a grant is awarded and which is 
accountable for the use of the funds 
provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the grant award document. 

Local government means a county, 
municipality, city, town, township, 
local public authority (including any 
public and Indian housing agency 
under the United States Housing Act of 
1937) school district, special district, 
intrastate district, council of govern-
ments (whether or not incorporated as 
a nonprofit corporation under state 
law), any other regional or interstate 
government entity, or any agency or 
instrumentality of a local government. 

Obligations means the amounts of or-
ders placed, contracts and subgrants 
awarded, goods and services received, 
and similar transactions during a given 
period that will require payment by 
the grantee during the same or a future 
period. 

OMB means the United States Office 
of Management and Budget. 

Outlays (expenditures) mean charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of actual 
cash disbursement for direct charges 
for goods and services, the amount of 
indirect expense incurred, the value of 
in-kind contributions applied, and the 
amount of cash advances and payments 
made to contractors and subgrantees. 
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of 
actual cash disbursements, the amount 
of indirect expense incurred, the value 
of inkind contributions applied, and 
the new increase (or decrease) in the 
amounts owed by the grantee for goods 
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and 
other payees, and other amounts be-
coming owed under programs for which 
no current services or performance are 
required, such as annuities, insurance 
claims, and other benefit payments. 

Percentage of completion method refers 
to a system under which payments are 
made for construction work according 
to the percentage of completion of the 
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work, rather than to the grantee’s cost 
incurred. 

Prior approval means documentation 
evidencing consent prior to incurring 
specific cost. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment. 

Share, when referring to the awarding 
agency’s portion of real property, 
equipment or supplies, means the same 
percentage as the awarding agency’s 
portion of the acquiring party’s total 
costs under the grant to which the ac-
quisition costs under the grant to 
which the acquisition cost of the prop-
erty was charged. Only costs are to be 
counted—not the value of third-party 
in-kind contributions. 

State means any of the several States 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of 
the United States, or any agency or in-
strumentality of a State exclusive of 
local governments. The term does not 
include any public and Indian housing 
agency under United States Housing 
Act of 1937. 

Subgrant means an award of financial 
assistance in the form of money, or 
property in lieu of money, made under 
a grant by a grantee to an eligible sub-
grantee. The term includes financial 
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does 
it include any form of assistance which 
is excluded from the definition of grant 
in this part. 

Subgrantee means the government or 
other legal entity to which a subgrant 
is awarded and which is accountable to 
the grantee for the use of the funds 
provided. 

Supplies means all tangible personal 
property other than equipment as de-
fined in this part. 

Suspension means depending on the 
context, either (1) temporary with-
drawal of the authority to obligate 
grant funds pending corrective action 
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an 
action taken by a suspending official in 
accordance with agency regulations 
implementing E.O. 12549 to imme-
diately exclude a person from partici-

pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment 
proceedings as may ensue. 

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before 
that authority would otherwise expire. 
It also means the voluntary relinquish-
ment of that authority by the grantee 
or subgrantee. ‘‘Termination’’ does not 
include: (1) Withdrawal of funds award-
ed on the basis of the grantee’s under-
estimate of the unobligated balance in 
a prior period; (2) Withdrawal of the 
unobligated balance as of the expira-
tion of a grant; (3) Refusal to extend a 
grant or award additional funds, to 
make a competing or noncompeting 
continuation, renewal, extension, or 
supplemental award; or (4) voiding of a 
grant upon determination that the 
award was obtained fraudulently, or 
was otherwise illegal or invalid from 
inception. 

Terms of a grant or subgrant mean all 
requirements of the grant or subgrant, 
whether in statute, regulations, or the 
award document. 

Third party in-kind contributions mean 
property or services which benefit a 
federally assisted project or program 
and which are contributed by non-Fed-
eral third parties without charge to the 
grantee, or a cost-type contractor 
under the grant agreement. 

Unliquidated obligations for reports 
prepared on a cash basis mean the 
amount of obligations incurred by the 
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount 
of obligations incurred by the grantee 
for which an outlay has not been re-
corded. 

Unobligated balance means the por-
tion of the funds authorized by the 
Federal agency that has not been obli-
gated by the grantee and is determined 
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized. 

§ 13.4 Applicability. 

(a) General. Subparts A through D of 
this part apply to all grants and sub-
grants to governments, except where 
inconsistent with Federal statutes or 
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with regulations authorized in accord-
ance with the exception provision of 
section 13.6, or: 

(1) Grants and subgrants to State and 
local institutions of higher education 
or State and local hospitals. 

(2) The block grants authorized by 
the Omnibus Budget Reconciliation 
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health 
Services; Maternal and Child Health 
Services; Social Services; Low-Income 
Home Energy Assistance; States’ Pro-
gram of Community Development 
Block Grants for Small Cities; and Ele-
mentary and Secondary Education 
other than programs administered by 
the Secretary of Education under title 
V, subtitle D, Chapter 2, Section 583— 
the Secretary’s discretionary grant 
program) and titles I-III of the Job 
Training Partnership Act of 1982 and 
under the Public Health Services Act 
(section 1921), Alcohol and Drug Abuse 
Treatment and Rehabilitation Block 
Grant and Part C of title V, Mental 
Health Service for the Homeless Block 
Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
Security Act: 

(i) Aid to Needy Families with De-
pendent Children (Title IV-A of the 
Act, not including the Work Incentive 
Program (WIN) authorized by section 
402(a)19(G); HHS grants for WIN are 
subject to this part); 

(ii) Child Support Enforcement and 
Establishment of Paternity (Title IV-D 
of the Act); 

(iii) Foster Care and Adoption Assist-
ance (Title IV-E of the Act); 

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI-AABD 
of the Act); and 

(v) Medical Assistance (Medicaid) 
(Title XIX of the Act) not including the 
State Medicaid Fraud Control program 
authorized by section 1903(a)(6)(B). 

(4) Entitlement grants under the fol-
lowing programs of The National 
School Lunch Act: 

(i) School Lunch (section 4 of the 
Act), 

(ii) Commodity Assistance (section 6 
of the Act), 

(iii) Special Meal Assistance (section 
11 of the Act), 

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and 

(v) Child Care Food Program (section 
17 of the Act). 

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966: 

(i) Special Milk (section 3 of the Act), 
and 

(ii) School Breakfast (section 4 of the 
Act). 

(6) Entitlement grants for State Ad-
ministrative expenses under The Food 
Stamp Act of 1977 (section 16 of the 
Act). 

(7) A grant for an experimental, pilot, 
or demonstration project that is also 
supported by a grant listed in para-
graph (a)(3) of this section; 

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and 
Nationality Act (8 U.S.C. 1522(e)) and 
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L. 
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance 
and benefits; 

(9) Grants to local education agencies 
under 20 U.S.C. 236 through 241–1(a), 
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C. 
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and 

(10) Payments under the Veterans 
Administration’s State Home Per Diem 
Program (38 U.S.C. 641(a)). 

(b) Entitlement programs. Entitlement 
programs enumerated above in § 13.4(a) 
(3) through (8) are subject to subpart E. 

§ 13.5 Effect on other issuances. 
All other grants administration pro-

visions of codified program regula-
tions, program manuals, handbooks 
and other nonregulatory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 13.6. 

§ 13.6 Additions and exceptions. 
(a) For classes of grants and grantees 

subject to this part, Federal agencies 
may not impose additional administra-
tive requirements except in codified 
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regulations published in the FEDERAL 
REGISTER. 

(b) Exceptions for classes of grants or 
grantees may be authorized only by 
OMB. 

(c) Exceptions on a case-by-case basis 
and for subgrantees may be authorized 
by the affected Federal agencies. 

Subpart B—Pre-Award 
Requirements 

§ 13.10 Forms for applying for grants. 
(a) Scope. (1) This section prescribes 

forms and instructions to be used by 
governmental organizations (except 
hospitals and institutions of higher 
education operated by a government) 
in applying for grants. This section is 
not applicable, however, to formula 
grant programs which do not require 
applicants to apply for funds on a 
project basis. 

(2) This section applies only to appli-
cations to Federal agencies for grants, 
and is not required to be applied by 
grantees in dealing with applicants for 
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for 
subgrants. 

(b) Authorized forms and instructions 
for governmental organizations. (1) In ap-
plying for grants, applicants shall only 
use standard application forms or those 
prescribed by the granting agency with 
the approval of OMB under the Paper-
work Reduction Act of 1980. 

(2) Applicants are not required to 
submit more than the original and two 
copies of preapplications or applica-
tions. 

(3) Applicants must follow all appli-
cable instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the programs, 
functions, or activities that will be 
used to plan, budget, and evaluate the 
work under a grant. Other supple-
mentary instructions may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet, 
Federal agencies may shade out or in-
struct the applicant to disregard any 
line item that is not needed. 

(4) When a grantee applies for addi-
tional funding (such as a continuation 

or supplemental award) or amends a 
previously submitted application, only 
the affected pages need be submitted. 
Previously submitted pages with infor-
mation that is still current need not be 
resubmitted. 

§ 13.11 State plans. 

(a) Scope. The statutes for some pro-
grams require States to submit plans 
before receiving grants. Under regula-
tions implementing Executive Order 
12372, ‘‘Intergovernmental Review of 
Federal Programs,’’ States are allowed 
to simplify, consolidate and substitute 
plans. This section contains additional 
provisions for plans that are subject to 
regulations implementing the Execu-
tive Order. 

(b) Requirements. A State need meet 
only Federal administrative or pro-
grammatic requirements for a plan 
that are in statutes or codified regula-
tions. 

(c) Assurances. In each plan the State 
will include an assurance that the 
State shall comply with all applicable 
Federal statutes and regulations in ef-
fect with respect to the periods for 
which it receives grant funding. For 
this assurance and other assurances re-
quired in the plan, the State may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as-
surances and affirm that it gives the 
assurances required by those provi-
sions, 

(2) Repeat the assurance language in 
the statutes or regulations, or 

(3) Develop its own language to the 
extent permitted by law. 

(d) Amendments. A State will amend a 
plan whenever necessary to reflect: (1) 
New or revised Federal statutes or reg-
ulations or (2) a material change in any 
State law, organization, policy, or 
State agency operation. The State will 
obtain approval for the amendment and 
its effective date but need submit for 
approval only the amended portions of 
the plan. 

§ 13.12 Special grant or subgrant con-
ditions for ‘‘high-risk’’ grantees. 

(a) A grantee or subgrantee may be 
considered ‘‘high risk’’ if an awarding 
agency determines that a grantee or 
subgrantee: 
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(1) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 
(3) Has a management system which 

does not meet the management stand-
ards set forth in this part, or 

(4) Has not conformed to terms and 
conditions of previous awards, or 

(5) Is otherwise not responsible; and 
if the awarding agency determines that 
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and 
shall be included in the award. 

(b) Special conditions or restrictions 
may include: 

(1) Payment on a reimbursement 
basis; 

(2) Withholding authority to proceed 
to the next phase until receipt of evi-
dence of acceptable performance within 
a given funding period; 

(3) Requiring additional, more de-
tailed financial reports; 

(4) Additional project monitoring; 
(5) Requiring the grante or sub-

grantee to obtain technical or manage-
ment assistance; or 

(6) Establishing additional prior ap-
provals. 

(c) If an awarding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or sub-
grantee as early as possible, in writing, 
of: 

(1) The nature of the special condi-
tions/restrictions; 

(2) The reason(s) for imposing them; 
(3) The corrective actions which must 

be taken before they will be removed 
and the time allowed for completing 
the corrective actions and 

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed. 

Subpart C—Post-Award 
Requirements 

FINANCIAL ADMINISTRATION 

§ 13.20 Standards for financial man-
agement systems. 

(a) A State must expand and account 
for grant funds in accordance with 
State laws and procedures for expend-
ing and accounting for its own funds. 
Fiscal control and accounting proce-
dures of the State, as well as its sub-

grantees and cost-type contractors, 
must be sufficient to— 

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditures adequate to es-
tablish that such funds have not been 
used in violation of the restrictions 
and prohibitions of applicable statutes. 

(b) The financial management sys-
tems of other grantees and subgrantees 
must meet the following standards: 

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted 
activities must be made in accordance 
with the financial reporting require-
ments of the grant or subgrant. 

(2) Accounting records. Grantees and 
subgrantees must maintain records 
which adequately identify the source 
and application of funds provided for fi-
nancially-assisted activities. These 
records must contain information per-
taining to grant or subgrant awards 
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income. 

(3) Internal control. Effective control 
and accountability must be maintained 
for all grant and subgrant cash, real 
and personal property, and other as-
sets. Grantees and subgrantees must 
adequately safeguard all such property 
and must assure that it is used solely 
for authorized purposes. 

(4) Budget control. Actual expendi-
tures or outlays must be compared 
with budgeted amounts for each grant 
or subgrant. Financial information 
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible. 

(5) Allowable cost. Applicable OMB 
cost principles, agency program regula-
tions, and the terms of grant and 
subgrant agreements will be followed 
in determining the reasonableness, al-
lowability, and allocability of costs. 

(6) Source documentation. Accounting 
records must be supported by such 
source documentation as cancelled 
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checks, paid bills, payrolls, time and 
attendance records, contract and 
subgrant award documents, etc. 

(7) Cash management. Procedures for 
minimizing the time elapsing between 
the transfer of funds from the U.S. 
Treasury and disbursement by grantees 
and subgrantees must be followed 
whenever advance payment procedures 
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash 
balances and cash disbursements in 
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter- 
of-credit or electronic transfer of funds 
methods, the grantee must make 
drawdowns as close as possible to the 
time of making disbursements. Grant-
ees must monitor cash drawdowns by 
their subgrantees to assure that they 
conform substantially to the same 
standards of timing and amount as 
apply to advances to the grantees. 

(c) An awarding agency may review 
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a 
preaward review or at any time subse-
quent to award. 

§ 13.21 Payment. 
(a) Scope. This section prescribes the 

basic standard and the methods under 
which a Federal agency will make pay-
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors. 

(b) Basic standard. Methods and pro-
cedures for payment shall minimize 
the time elapsing between the transfer 
of funds and disbursement by the 
grantee or subgrantee, in accordance 
with Treasury regulations at 31 CFR 
part 205. 

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate 
the willingness and ability to maintain 
procedures to minimize the time elaps-
ing between the transfer of the funds 
and their disbursement by the grantee 
or subgrantee. 

(d) Reimbursement. Reimbursement 
shall be the preferred method when the 
requirements in paragraph (c) of this 
section are not met. Grantees and sub-

grantees may also be paid by reim-
bursement for any construction grant. 
Except as otherwise specified in regula-
tion, Federal agencies shall not use the 
percentage of completion method to 
pay construction grants. The grantee 
or subgrantee may use that method to 
pay its construction contractor, and if 
it does, the awarding agency’s pay-
ments to the grantee or subgrantee 
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement. 

(e) Working capital advances. If a 
grantee cannot meet the criteria for 
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the 
grantee lacks sufficient working cap-
ital, the awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the award-
ing agency shall advance cash to the 
grantee to cover its estimated dis-
bursement needs for an initial period 
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding 
agency shall reimburse the grantee for 
its actual cash disbursements. The 
working capital advance method of 
payment shall not be used by grantees 
or subgrantees if the reason for using 
such method is the unwillingness or in-
ability of the grantee to provide timely 
advances to the subgrantee to meet the 
subgrantee’s actual cash disburse-
ments. 

(f) Effect of program income, refunds, 
and audit recoveries on payment. (1) 
Grantees and subgrantees shall dis-
burse repayments to and interest 
earned on a revolving fund before re-
questing additional cash payments for 
the same activity. 

(2) Except as provided in paragraph 
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(g) Withholding payments. (1) Unless 
otherwise required by Federal statute, 
awarding agencies shall not withhold 
payments for proper charges incurred 
by grantees or subgrantees unless— 

(i) The grantee or subgrantee has 
failed to comply with grant award con-
ditions or 
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(ii) The grantee or subgrantee is in-
debted to the United States. 

(2) Cash withheld for failure to com-
ply with grant award condition, but 
without suspension of the grant, shall 
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be 
made in accordance with § 13.43(c). 

(3) A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or sub-
grantees from payment to contractors 
to assure satisfactory completion of 
work. Payments shall be made by the 
Federal agency when the grantees or 
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure 
satisfactory completion of work. 

(h) Cash depositories. (1) Consistent 
with the national goal of expanding the 
opportunities for minority business en-
terprises, grantees and subgrantees are 
encouraged to use minority banks (a 
bank which is owned at least 50 percent 
by minority group members). A list of 
minority owned banks can be obtained 
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230. 

(2) A grantee or subgrantee shall 
maintain a separate bank account only 
when required by Federal-State agree-
ment. 

(i) Interest earned on advances. Except 
for interest earned on advances of 
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501 
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and 
subgrantees shall promptly, but at 
least quarterly, remit interest earned 
on advances to the Federal agency. The 
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses. 

§ 13.22 Allowable costs. 
(a) Limitation on use of funds. Grant 

funds may be used only for: 
(1) The allowable costs of the grant-

ees, subgrantees and cost-type contrac-
tors, including allowable costs in the 
form of payments to fixed-price con-
tractors; and 

(2) Reasonable fees or profit to cost- 
type contractors but not any fee or 
profit (or other increment above allow-

able costs) to the grantee or sub-
grantee. 

(b) Applicable cost principles. For each 
kind of organization, there is a set of 
Federal principles for determining al-
lowable costs. Allowable costs will be 
determined in accordance with the cost 
principles applicable to the organiza-
tion incurring the costs. The following 
chart lists the kinds of organizations 
and the applicable cost principles. 

For the costs of a— Use the principles in— 

State, local or Indian tribal 
government.

OMB Circular A–87. 

Private nonprofit organization 
other than an (1) institution 
of higher education, (2) 
hospital, or (3) organization 
named in OMB Circular A– 
122 as not subject to that 
circular.

OBM Circular A–122. 

Educational institutions. ......... OMB Circular A–21. 
For-profit organization other 

than a hospital and an or-
ganization named in OBM 
Circular A–122 as not sub-
ject to that circular.

48 CFR part 31. Contract 
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that 
comply with cost principles 
acceptable to the Federal 
agency. 

§ 13.23 Period of availability of funds. 

(a) General. Where a funding period is 
specified, a grantee may charge to the 
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover 
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period. 

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than 
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission 
of the annual Financial Status Report 
(SF–269). The Federal agency may ex-
tend this deadline at the request of the 
grantee. 

§ 13.24 Matching or cost sharing. 

(a) Basic rule: Costs and contributions 
acceptable. With the qualifications and 
exceptions listed in paragraph (b) of 
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following: 
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(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs 
borne by non-Federal grants or by oth-
ers cash donations from non-Federal 
third parties. 

(2) The value of third party in-kind 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

(b) Qualifications and exceptions—(1) 
Costs borne by other Federal grant agree-
ments. Except as provided by Federal 
statute, a cost sharing or matching re-
quirement may not be met by costs 
borne by another Federal grant. This 
prohibition does not apply to income 
earned by a grantee or subgrantee from 
a contract awarded under another Fed-
eral grant. 

(2) General revenue sharing. For the 
purpose of this section, general revenue 
sharing funds distributed under 31 
U.S.C. 6702 are not considered Federal 
grant funds. 

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of 
third party in-kind contributions may 
count towards satisfying a cost sharing 
or matching requirement of a grant 
agreement if they have been or will be 
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any 
other award of Federal funds. 

(4) Costs financed by program income. 
Costs financed by program income, as 
defined in § 13.25, shall not count to-
wards satisfying a cost sharing or 
matching requirement unless they are 
expressly permitted in the terms of the 
assistance agreement. (This use of gen-
eral program income is described in 
§ 13.25(g).) 

(5) Services or property financed by in-
come earned by contractors. Contractors 
under a grant may earn income from 
the activities carried out under the 
contract in addition to the amounts 
earned from the party awarding the 
contract. No costs of services or prop-
erty supported by this income may 
count toward satisfying a cost sharing 
or matching requirement unless other 
provisions of the grant agreement ex-

pressly permit this kind of income to 
be used to meet the requirement. 

(6) Records. Costs and third party in- 
kind contributions counting towards 
satisfying a cost sharing or matching 
requirement must be verifiable from 
the records of grantees and subgrantee 
or cost-type contractors. These records 
must show how the value placed on 
third party in-kind contributions was 
derived. To the extent feasible, volun-
teer services will be supported by the 
same methods that the organization 
uses to support the allocability of reg-
ular personnel costs. 

(7) Special standards for third party in- 
kind contributions. (i) Third party in- 
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay 
for them, the payments would be allow-
able costs. 

(ii) Some third party in-kind con-
tributions are goods and services that, 
if the grantee, subgrantee, or con-
tractor receiving the contribution had 
to pay for them, the payments would 
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the 
grantee, subgrantee, or contractor has 
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions. 

(iii) A third party in-kind contribu-
tion to a fixed-price contract may 
count towards satisfying a cost sharing 
or matching requirement only if it re-
sults in: 

(A) An increase in the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or 

(B) A cost savings to the grantee or 
subgrantee. 

(iv) The values placed on third party 
in-kind contributions for cost sharing 
or matching purposes will conform to 
the rules in the succeeding sections of 
this part. If a third party in-kind con-
tribution is a type not treated in those 
sections, the value placed upon it shall 
be fair and reasonable. 
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(c) Valuation of donated services—(1) 
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for 
similar work in the grantee’s or sub-
grantee’s organization. If the grantee 
or subgrantee does not have employees 
performing similar work, the rates will 
be consistent with those ordinarily 
paid by other employers for similar 
work in the same labor market. In ei-
ther case, a reasonable amount for 
fringe benefits may be included in the 
valuation. 

(2) Employees of other organizations. 
When an employer other than a grant-
ee, subgrantee, or cost-type contractor 
furnishes free of charge the services of 
an employee in the employee’s normal 
line of work, the services will be valued 
at the employee’s regular rate of pay 
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services 
are in a different line of work, para-
graph (c)(1) of this section applies. 

(d) Valuation of third party donated 
supplies and loaned equipment or space. 
(1) If a third party donates supplies, 
the contribution will be valued at the 
market value of the supplies at the 
time of donation. 

(2) If a third party donates the use of 
equipment or space in a building but 
retains title, the contribution will be 
valued at the fair rental rate of the 
equipment or space. 

(e) Valuation of third party donated 
equipment, buildings, and land. If a third 
party donates equipment, buildings, or 
land, and title passes to a grantee or 
subgrantee, the treatment of the do-
nated property will depend upon the 
purpose of the grant or subgrant, as 
follows: 

(1) Awards for capital expenditures. If 
the purpose of the grant or subgrant is 
to assist the grantee or subgrantee in 
the acquisition of property, the market 
value of that property at the time of 
donation may be counted as cost shar-
ing or matching, 

(2) Other awards. If assisting in the 
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section 
apply: 

(i) If approval is obtained from the 
awarding agency, the market value at 

the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the case of a subgrant, the terms of 
the grant agreement may require that 
the approval be obtained from the Fed-
eral agency as well as the grantee. In 
all cases, the approval may be given 
only if a purchase of the equipment or 
rental of the land would be approved as 
an allowable direct cost. If any part of 
the donated property was acquired 
with Federal funds, only the non-Fed-
eral share of the property may be 
counted as cost-sharing or matching. 

(ii) If approval is not obtained under 
paragraph (e)(2)(i) of this section, no 
amount may be counted for donated 
land, and only depreciation or use al-
lowances may be counted for donated 
equipment and buildings. The deprecia-
tion or use allowances for this property 
are not treated as third party in-kind 
contributions. Instead, they are treat-
ed as costs incurred by the grantee or 
subgrantee. They are computed and al-
located (usually as indirect costs) in 
accordance with the cost principles 
specified in § 13.22, in the same way as 
depreciation or use allowances for pur-
chased equipment and buildings. The 
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market 
value at the time it was donated. 

(f) Valuation of grantee or subgrantee 
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction 
or facilities acquisition project, the 
current market value of that property 
may be counted as cost sharing or 
matching. If any part of the donated 
property was acquired with Federal 
funds, only the non-Federal share of 
the property may be counted as cost 
sharing or matching. 

(g) Appraisal of real property. In some 
cases under paragraphs (d), (e) and (f) 
of this section, it will be necessary to 
establish the market value of land or a 
building or the fair rental rate of land 
or of space in a building. In these cases, 
the Federal agency may require the 
market value or fair rental value be set 
by an independent appraiser, and that 
the value or rate be certified by the 
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grantee. This requirement will also be 
imposed by the grantee on subgrantees. 

§ 13.25 Program income. 
(a) General. Grantees are encouraged 

to earn income to defray program 
costs. Program income includes income 
from fees for services performed, from 
the use or rental of real or personal 
property acquired with grant funds, 
from the sale of commodities or items 
fabricated under a grant agreement, 
and from payments of principal and in-
terest on loans made with grant funds. 
Except as otherwise provided in regula-
tions of the Federal agency, program 
income does not include interest on 
grant funds, rebates, credits, discounts, 
refunds, etc. and interest earned on 
any of them. 

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported 
activity, or earned only as a result of 
the grant agreement during the grant 
period. During the grant period is the 
time between the effective date of the 
award and the ending date of the award 
reflected in the final financial report. 

(c) Cost of generating program income. 
If authorized by Federal regulations or 
the grant agreement, costs incident to 
the generation of program income may 
be deducted from gross income to de-
termine program income. 

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and 
other such revenues raised by a grantee 
or subgrantee are not program income 
unless the revenues are specifically 
identified in the grant agreement or 
Federal agency regulations as program 
income. 

(e) Royalties. Income from royalties 
and license fees for copyrighted mate-
rial, patents, and inventions developed 
by a grantee or subgrantee is program 
income only if the revenues are specifi-
cally identified in the grant agreement 
or Federal agency regulations as pro-
gram income. (See § 13.34.) 

(f) Property. Proceeds from the sale of 
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 13.31 and 13.32. 

(g) Use of program income. Program 
income shall be deducted from outlays 
which may be both Federal and non- 

Federal as described below, unless the 
Federal agency regulations or the 
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the 
Federal agency may distinguish be-
tween income earned by the grantee 
and income earned by subgrantees and 
between the sources, kinds, or amounts 
of income. When Federal agencies au-
thorize the alternatives in paragraphs 
(g) (2) and (3) of this section, program 
income in excess of any limits stipu-
lated shall also be deducted from out-
lays. 

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be 
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not 
anticipate at the time of the award 
shall be used to reduce the Federal 
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project. 

(2) Addition. When authorized, pro-
gram income may be added to the 
funds committed to the grant agree-
ment by the Federal agency and the 
grantee. The program income shall be 
used for the purposes and under the 
conditions of the grant agreement. 

(3) Cost sharing or matching. When au-
thorized, program income may be used 
to meet the cost sharing or matching 
requirement of the grant agreement. 
The amount of the Federal grant award 
remains the same. 

(h) Income after the award period. 
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award 
period (i.e., until the ending date of the 
final financial report, see paragraph (a) 
of this section), unless the terms of the 
agreement or the Federal agency regu-
lations provide otherwise. 

§ 13.26 Non-Federal audit. 
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining 
audits in accordance with the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507); 31 U.S.C. 503, 1111; Ex-
ecutive Order 8248; Executive Order 
11541; and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00137 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



128 

44 CFR Ch. I (10–1–11 Edition) § 13.30 

and Non-Profit Organizations.’’ The au-
dits shall be made by an independent 
auditor in accordance with generally 
accepted government auditing stand-
ards covering financial audits. 

(b) Subgrantees. State or local govern-
ments, as those terms are defined for 
purposes of the Single Audit Act 
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $500,000 or more (or other 
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall: 

(1) Determine whether State or local 
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A– 
110, ‘‘Uniform Administrative Require-
ments for Grants and Agreements with 
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’’ have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and 
governmental organizations) providing 
goods and services to State and local 
governments are not required to have a 
single audit performed. State and local 
governments should use their own pro-
cedures to ensure that the contractor 
has complied with laws and regulations 
affecting the expenditure of Federal 
funds; 

(2) Determine whether the sub-
grantee spent Federal assistance funds 
provided in accordance with applicable 
laws and regulations. This may be ac-
complished by reviewing an audit of 
the subgrantee made in accordance 
with the Act, Circular A–110, or 
through other means (e.g., program re-
views) if the subgrantee has not had 
such an audit; 

(3) Ensure that appropriate correc-
tive action is taken within six months 
after receipt of the audit report in in-
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee au-
dits necessitate adjustment of the 
grantee’s own records; and 

(5) Require each subgrantee to permit 
independent auditors to have access to 
the records and financial statements. 

(c) Auditor selection. In arranging for 
audit services, § 13.36 shall be followed. 

[53 FR 8079, 887, Mar. 11, 1988, as amended at 
62 FR 45939, 45945, Aug. 29, 1997; 74 FR 15338, 
Apr. 3, 2009] 

CHANGES, PROPERTY, AND SUBAWARDS 

§ 13.30 Changes. 

(a) General. Grantees and subgrantees 
are permitted to rebudget within the 
approved direct cost budget to meet 
unanticipated requirements and may 
make limited program changes to the 
approved project. However, unless 
waived by the awarding agency, certain 
types of post-award changes in budgets 
and projects shall require the prior 
written approval of the awarding agen-
cy. 

(b) Relation to cost principles. The ap-
plicable cost principles (see § 13.22) con-
tain requirements for prior approval of 
certain types of costs. Except where 
waived, those requirements apply to all 
grants and subgrants even if para-
graphs (c) through (f) of this section do 
not. 

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other 
regulations or an award document, 
grantees or subgrantees shall obtain 
the prior approval of the awarding 
agency whenever any of the following 
changes is anticipated under a non-
construction award: 

(i) Any revision which would result 
in the need for additional funding. 

(ii) Unless waived by the awarding 
agency, cumulative transfers among di-
rect cost categories, or, if applicable, 
among separately budgeted programs, 
projects, functions, or activities which 
exceed or are expected to exceed ten 
percent of the current total approved 
budget, whenever the awarding agen-
cy’s share exceeds $100,000. 

(iii) Transfer of funds allotted for 
training allowances (i.e., from direct 
payments to trainees to other expense 
categories). 

(2) Construction projects. Grantees and 
subgrantees shall obtain prior written 
approval for any budget revision which 
would result in the need for additional 
funds. 

(3) Combined construction and non-
construction projects. When a grant or 
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must 
obtain prior written approval from the 
awarding agency before making any 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00138 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



129 

Federal Emergency Management Agency, DHS § 13.31 

fund or budget transfer from non-
construction to construction or vice 
versa. 

(d) Programmatic changes. Grantees or 
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated: 

(1) Any revision of the scope or objec-
tives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 

(2) Need to extend the period of avail-
ability of funds. 

(3) Changes in key persons in cases 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin-
cipal investigator shall always require 
approval unless waived by the award-
ing agency. 

(4) Under nonconstruction projects, 
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining 
the services of a third party to perform 
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 13.36 but does 
not apply to the procurement of equip-
ment, supplies, and general support 
services. 

(e) Additional prior approval require-
ments. The awarding agency may not 
require prior approval for any budget 
revision which is not described in para-
graph (c) of this section. 

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget 
revision will be in the same budget for-
mal the grantee used in its application 
and shall be accompanied by a nar-
rative justification for the proposed re-
vision. 

(2) A request for a prior approval 
under the applicable Federal cost prin-
ciples (see § 13.22) may be made by let-
ter. 

(3) A request by a subgrantee for 
prior approval will be addressed in 
writing to the grantee. The grantee 
will promptly review such request and 
shall approve or disapprove the request 
in writing. A grantee will not approve 
any budget or project revision which is 
inconsistent with the purpose or terms 
and conditions of the Federal grant to 
the grantee. If the revision, requested 
by the subgrantee would result in a 

change to the grantee’s approved 
project which requires Federal prior 
approval, the grantee will obtain the 
Federal agency’s approval before ap-
proving the subgrantee’s request. 

§ 13.31 Real property. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to real property acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) Use. Except as otherwise provided 
by Federal statutes, real property will 
be used for the originally authorized 
purposes as long as needed for that pur-
poses, and the grantee or subgrantee 
shall not dispose of or encumber its 
title or other interests. 

(c) Disposition. When real property is 
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency. 
The instructions will provide for one of 
the following alternatives: 

(1) Retention of title. Retain title after 
compensating the awarding agency. 
The amount paid to the awarding agen-
cy will be computed by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the fair market value of 
the property. However, in those situa-
tions where a grantee or subgrantee is 
disposing of real property acquired 
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the 
cost of the replacement property. 

(2) Sale of property. Sell the property 
and compensate the awarding agency. 
The amount due to the awarding agen-
cy will be calculated by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the proceeds of the sale 
after deduction of any actual and rea-
sonable selling and fixing-up expenses. 
If the grant is still active, the net pro-
ceeds from sale may be offset against 
the original cost of the property. When 
a grantee or subgrantee is directed to 
sell property, sales procedures shall be 
followed that provide for competition 
to the extent practicable and result in 
the highest possible return. 
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(3) Transfer of title. Transfer title to 
the awarding agency or to a third- 
party designated/approved by the 
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation 
in the purchase of the real property to 
the current fair market value of the 
property. 

§ 13.32 Equipment. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to equipment acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) States. A State will use, manage, 
and dispose of equipment acquired 
under a grant by the State in accord-
ance with State laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs (c) through (e) of 
this section. 

(c) Use. (1) Equipment shall be used 
by the grantee or subgrantee in the 
program or project for which it was ac-
quired as long as needed, whether or 
not the project or program continues 
to be supported by Federal funds. When 
no longer needed for the original pro-
gram or project, the equipment may be 
used in other activities currently or 
previously supported by a Federal 
agency. 

(2) The grantee or subgrantee shall 
also make equipment available for use 
on other projects or programs cur-
rently or previously supported by the 
Federal Government, providing such 
use will not interfere with the work on 
the projects or program for which it 
was originally acquired. First pref-
erence for other use shall be given to 
other programs or projects supported 
by the awarding agency. User fees 
should be considered if appropriate. 

(3) Notwithstanding the encourage-
ment in § 13.25(a) to earn program in-
come, the grantee or subgrantee must 
not use equipment acquired with grant 
funds to provide services for a fee to 
compete unfairly with private compa-
nies that provide equivalent services, 
unless specifically permitted or con-
templated by Federal statute. 

(4) When acquiring replacement 
equipment, the grantee or subgrantee 

may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds to offset the cost of 
the replacement property, subject to 
the approval of the awarding agency. 

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether 
acquired in whole or in part with grant 
funds, until disposition takes place 
will, as a minimum, meet the following 
requirements: 

(1) Property records must be main-
tained that include a description of the 
property, a serial number or other 
identification number, the source of 
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the 
cost of the property, the location, use 
and condition of the property, and any 
ultimate disposition data including the 
date of disposal and sale price of the 
property. 

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at 
least once every two years. 

(3) A control system must be devel-
oped to ensure adequate safeguards to 
prevent loss, damage, or theft of the 
property. Any loss, damage, or theft 
shall be investigated. 

(4) Adequate maintenance procedures 
must be developed to keep the property 
in good condition. 

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be 
established to ensure the highest pos-
sible return. 

(e) Disposition. When original or re-
placement equipment acquired under a 
grant or subgrant is no longer needed 
for the original project or program or 
for other activities currently or pre-
viously supported by a Federal agency, 
disposition of the equipment will be 
made as follows: 

(1) Items of equipment with a current 
per-unit fair market value of less than 
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency. 

(2) Items of equipment with a current 
per unit fair market value in excess of 
$5,000 may be retained or sold and the 
awarding agency shall have a right to 
an amount calculated by multiplying 
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the current market value or proceeds 
from sale by the awarding agency’s 
share of the equipment. 

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency 
may direct the grantee or subgrantee 
to take excess and disposition actions. 

(f) Federal equipment. In the event a 
grantee or subgrantee is provided fed-
erally-owned equipment: 

(1) Title will remain vested in the 
Federal Government. 

(2) Grantees or subgrantees will man-
age the equipment in accordance with 
Federal agency rules and procedures, 
and submit an annual inventory list-
ing. 

(3) When the equipment is no longer 
needed, the grantee or subgrantee will 
request disposition instructions from 
the Federal agency. 

(g) Right to transfer title. The Federal 
awarding agency may reserve the right 
to transfer title to the Federal Govern-
ment or a third part named by the 
awarding agency when such a third 
party is otherwise eligible under exist-
ing statutes. Such transfers shall be 
subject to the following standards: 

(1) The property shall be identified in 
the grant or otherwise made known to 
the grantee in writing. 

(2) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the end 
of the Federal support of the project 
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120 
calendar-day period the grantee shall 
follow § 13.32(e). 

(3) When title to equipment is trans-
ferred, the grantee shall be paid an 
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value 
of the property. 

§ 13.33 Supplies. 
(a) Title. Title to supplies acquired 

under a grant or subgrant will vest, 
upon acquisition, in the grantee or sub-
grantee respectively. 

(b) Disposition. If there is a residual 
inventory of unused supplies exceeding 
$5,000 in total aggregate fair market 
value upon termination or completion 
of the award, and if the supplies are 

not needed for any other federally 
sponsored programs or projects, the 
grantee or subgrantee shall com-
pensate the awarding agency for its 
share. 

§ 13.34 Copyrights. 

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize 
others to use, for Federal Government 
purposes: 

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and 

(b) Any rights of copyright to which 
a grantee, subgrantee or a contractor 
purchases ownership with grant sup-
port. 

§ 13.35 Subawards to debarred and 
suspended parties. 

Grantees and subgrantees must not 
make any award or permit any award 
(subgrant or contract) at any tier to 
any party which is debarred or sus-
pended or is otherwise excluded from or 
ineligible for participation in Federal 
assistance programs under Executive 
Order 12549, ‘‘Debarment and Suspen-
sion.’’ 

§ 13.36 Procurement. 

(a) States. When procuring property 
and services under a grant, a State will 
follow the same policies and procedures 
it uses for procurements from its non- 
Federal funds. The State will ensure 
that every purchase order or other con-
tract includes any clauses required by 
Federal statutes and executive orders 
and their implementing regulations. 
Other grantees and subgrantees will 
follow paragraphs (b) through (i) in 
this section. 

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own 
procurement procedures which reflect 
applicable State and local laws and 
regulations, provided that the procure-
ments conform to applicable Federal 
law and the standards identified in this 
section. 

(2) Grantees and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform in accordance with the terms, 
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conditions, and specifications of their 
contracts or purchase orders. 

(3) Grantees and subgrantees will 
maintain a written code of standards of 
conduct governing the performance of 
their employees engaged in the award 
and administration of contracts. No 
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal 
funds if a conflict of interest, real or 
apparent, would be involved. Such a 
conflict would arise when: 

(i) The employee, officer or agent, 
(ii) Any member of his immediate 

family, 
(iii) His or her partner, or 
(iv) An organization which employs, 

or is about to employ, any of the 
above, has a financial or other interest 
in the firm selected for award. The 
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit 
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties 
to subagreements. Grantee and sub-
grantees may set minimum rules where 
the financial interest is not substantial 
or the gift is an unsolicited item of 
nominal intrinsic value. To the extent 
permitted by State or local law or reg-
ulations, such standards or conduct 
will provide for penalties, sanctions, or 
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or 
their agents. The awarding agency may 
in regulation provide additional prohi-
bitions relative to real, apparent, or 
potential conflicts of interest. 

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase 
of unnecessary or duplicative items. 
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical 
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the 
most economical approach. 

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are 
encouraged to enter into State and 
local intergovernmental agreements 

for procurement or use of common 
goods and services. 

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new 
equipment and property whenever such 
use is feasible and reduces project 
costs. 

(7) Grantees and subgrantees are en-
couraged to use value engineering 
clauses in contracts for construction 
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative analysis of each con-
tract item or task to ensure that its es-
sential function is provided at the 
overall lower cost. 

(8) Grantees and subgrantees will 
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and 
conditions of a proposed procurement. 
Consideration will be given to such 
matters as contractor integrity, com-
pliance with public policy, record of 
past performance, and financial and 
technical resources. 

(9) Grantees and subgrantees will 
maintain records sufficient to detail 
the significant history of a procure-
ment. These records will include, but 
are not necessarily limited to the fol-
lowing: rationale for the method of 
procurement, selection of contract 
type, contractor selection or rejection, 
and the basis for the contract price. 

(10) Grantees and subgrantees will 
use time and material type contracts 
only— 

(i) After a determination that no 
other contract is suitable, and 

(ii) If the contract includes a ceiling 
price that the contractor exceeds at its 
own risk. 

(11) Grantees and subgrantees alone 
will be responsible, in accordance with 
good administrative practice and sound 
business judgment, for the settlement 
of all contractual and administrative 
issues arising out of procurements. 
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do 
not relieve the grantee or subgrantee 
of any contractual responsibilities 
under its contracts. Federal agencies 
will not substitute their judgment for 
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that of the grantee or subgrantee un-
less the matter is primarily a Federal 
concern. Violations of law will be re-
ferred to the local, State, or Federal 
authority having proper jurisdiction. 

(12) Grantees and subgrantees will 
have protest procedures to handle and 
resolve disputes relating to their pro-
curements and shall in all instances 
disclose information regarding the pro-
test to the awarding agency. A 
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with 
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to: 

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law 
will be under the jurisdiction of State 
or local authorities) and 

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure 
to review a complaint or protest. Pro-
tests received by the Federal agency 
other than those specified above will be 
referred to the grantee or subgrantee. 

(c) Competition. (1) All procurement 
transactions will be conducted in a 
manner providing full and open com-
petition consistent with the standards 
of section 13.36. Some of the situations 
considered to be restrictive of competi-
tion include but are not limited to: 

(i) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business, 

(ii) Requiring unnecessary experience 
and excessive bonding, 

(iii) Noncompetitive pricing practices 
between firms or between affiliated 
companies, 

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts, 

(v) Organizational conflicts of inter-
est, 

(vi) Specifying only a ‘‘brand name’’ 
product instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement, and 

(vii) Any arbitrary action in the pro-
curement process. 

(2) Grantees and subgrantees will 
conduct procurements in a manner 
that prohibits the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in the 

evaluation of bids or proposals, except 
in those cases where applicable Federal 
statutes expressly mandate or encour-
age geographic preference. Nothing in 
this section preempts State licensing 
laws. When contracting for architec-
tural and engineering (A/E) services, 
geographic location may be a selection 
criteria provided its application leaves 
an appropriate number of qualified 
firms, given the nature and size of the 
project, to compete for the contract. 

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure 
that all solicitations: 

(i) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly 
restrict competition. The description 
may include a statement of the quali-
tative nature of the material, product 
or service to be procured, and when 
necessary, shall set forth those min-
imum essential characteristics and 
standards to which it must conform if 
it is to satisfy its intended use. De-
tailed product specifications should be 
avoided if at all possible. When it is 
impractical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a ‘‘brand name 
or equal’’ description may be used as a 
means to define the performance or 
other salient requirements of a pro-
curement. The specific features of the 
named brand which must be met by 
offerors shall be clearly stated; and 

(ii) Identify all requirements which 
the offerors must fulfill and all other 
factors to be used in evaluating bids or 
proposals. 

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used 
in acquiring goods and services are cur-
rent and include enough qualified 
sources to ensure maximum open and 
free competition. Also, grantees and 
subgrantees will not preclude potential 
bidders from qualifying during the so-
licitation period. 

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase 
procedures. Small purchase procedures 
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are those relatively simple and infor-
mal procurement methods for securing 
services, supplies, or other property 
that do not cost more than the sim-
plified acquisition threshold fixed at 41 
U.S.C. 403(11) (currently set at $100,000). 
If small purchase procedures are used, 
price or rate quotations shall be ob-
tained from an adequate number of 
qualified sources. 

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract 
(lump sum or unit price) is awarded to 
the responsible bidder whose bid, con-
forming with all the material terms 
and conditions of the invitation for 
bids, is the lowest in price. The sealed 
bid method is the preferred method for 
procuring construction, if the condi-
tions in § 13.36(d)(2)(i) apply. 

(i) In order for sealed bidding to be 
feasible, the following conditions 
should be present: 

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(B) Two or more responsible bidders 
are willing and able to compete effec-
tively and for the business; and 

(C) The procurement lends itself to a 
firm fixed price contract and the selec-
tion of the successful bidder can be 
made principally on the basis of price. 

(ii) If sealed bids are used, the fol-
lowing requirements apply: 

(A) The invitation for bids will be 
publicly advertised and bids shall be 
solicited from an adequate number of 
known suppliers, providing them suffi-
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, which 
will include any specifications and per-
tinent attachments, shall define the 
items or services in order for the bidder 
to properly respond; 

(C) All bids will be publicly opened at 
the time and place prescribed in the in-
vitation for bids; 

(D) A firm fixed-price contract award 
will be made in writing to the lowest 
responsive and responsible bidder. 
Where specified in bidding documents, 
factors such as discounts, transpor-
tation cost, and life cycle costs shall be 
considered in determining which bid is 
lowest. Payment discounts will only be 
used to determine the low bid when 

prior experience indicates that such 
discounts are usually taken advantage 
of; and 

(E) Any or all bids may be rejected if 
there is a sound documented reason. 

(3) Procurement by competitive pro-
posals. The technique of competitive 
proposals is normally conducted with 
more than one source submitting an 
offer, and either a fixed-price or cost- 
reimbursement type contract is award-
ed. It is generally used when conditions 
are not appropriate for the use of 
sealed bids. If this method is used, the 
following requirements apply: 

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any 
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical; 

(ii) Proposals will be solicited from 
an adequate number of qualified 
sources; 

(iii) Grantees and subgrantees will 
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees; 

(iv) Awards will be made to the re-
sponsible firm whose proposal is most 
advantageous to the program, with 
price and other factors considered; and 

(v) Grantees and subgrantees may 
use competitive proposal procedures 
for qualifications-based procurement of 
architectural/engineering (A/E) profes-
sional services whereby competitors’ 
qualifications are evaluated and the 
most qualified competitor is selected, 
subject to negotiation of fair and rea-
sonable compensation. The method, 
where price is not used as a selection 
factor, can only be used in procure-
ment of A/E professional services. It 
cannot be used to purchase other types 
of services though A/E firms are a po-
tential source to perform the proposed 
effort. 

(4) Procurement by noncompetitive 
proposals is procurement through solic-
itation of a proposal from only one 
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate. 

(i) Procurement by noncompetitive 
proposals may be used only when the 
award of a contract is infeasible under 
small purchase procedures, sealed bids 
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or competitive proposals and one of the 
following circumstances applies: 

(A) The item is available only from a 
single source; 

(B) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation; 

(C) The awarding agency authorizes 
noncompetitive proposals; or 

(D) After solicitation of a number of 
sources, competition is determined in-
adequate. 

(ii) Cost analysis, i.e., verifying the 
proposed cost data, the projections of 
the data, and the evaluation of the spe-
cific elements of costs and profits, is 
required. 

(iii) Grantees and subgrantees may 
be required to submit the proposed pro-
curement to the awarding agency for 
pre-award review in accordance with 
paragraph (g) of this section. 

(e) Contracting with small and minority 
firms, women’s business enterprise and 
labor surplus area firms. (1) The grantee 
and subgrantee will take all necessary 
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are 
used when possible. 

(2) Affirmative steps shall include: 
(i) Placing qualified small and minor-

ity businesses and women’s business 
enterprises on solicitation lists; 

(ii) Assuring that small and minority 
businesses, and women’s business en-
terprises are solicited whenever they 
are potential sources; 

(iii) Dividing total requirements, 
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business 
enterprises; 

(iv) Establishing delivery schedules, 
where the requirement permits, which 
encourage participation by small and 
minority business, and women’s busi-
ness enterprises; 

(v) Using the services and assistance 
of the Small Business Administration, 
and the Minority Business Develop-
ment Agency of the Department of 
Commerce; and 

(vi) Requiring the prime contractor, 
if subcontracts are to be let, to take 
the affirmative steps listed in para-

graphs (e)(2) (i) through (v) of this sec-
tion. 

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a 
cost or price analysis in connection 
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent 
on the facts surrounding the particular 
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids 
or proposals. A cost analysis must be 
performed when the offeror is required 
to submit the elements of his esti-
mated cost, e.g., under professional, 
consulting, and architectural engineer-
ing services contracts. A cost analysis 
will be necessary when adequate price 
competition is lacking, and for sole 
source procurements, including con-
tract modifications or change orders, 
unless price resonableness can be es-
tablished on the basis of a catalog or 
market price of a commercial product 
sold in substantial quantities to the 
general public or based on prices set by 
law or regulation. A price analysis will 
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price. 

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of 
the price for each contract in which 
there is no price competition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable prof-
it, consideration will be given to the 
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment, 
the amount of subcontracting, the 
quality of its record of past perform-
ance, and industry profit rates in the 
surrounding geographical area for 
similar work. 

(3) Costs or prices based on estimated 
costs for contracts under grants will be 
allowable only to the extent that costs 
incurred or cost estimates included in 
negotiated prices are consistent with 
Federal cost principles (see § 13.22). 
Grantees may reference their own cost 
principles that comply with the appli-
cable Federal cost principles. 

(4) The cost plus a percentage of cost 
and percentage of construction cost 
methods of contracting shall not be 
used. 
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(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding 
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is 
needed to ensure that the item and/or 
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time 
the specification is incorporated into a 
solicitation document. However, if the 
grantee or subgrantee desires to have 
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase. 

(2) Grantees and subgrantees must on 
request make available for awarding 
agency pre-award review procurement 
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when: 

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails 
to comply with the procurement stand-
ards in this section; or 

(ii) The procurement is expected to 
exceed the simplified acquisition 
threshold and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation; 
or 

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand 
name’’ product; or 

(iv) The proposed award is more than 
the simplified acquisition threshold 
and is to be awarded to other than the 
apparent low bidder under a sealed bid 
procurement; or 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the simplified acquisition thresh-
old. 

(3) A grantee or subgrantee will be 
exempt from the pre-award review in 
paragraph (g)(2) of this section if the 
awarding agency determines that its 
procurement systems comply with the 
standards of this section. 

(i) A grantee or subgrantee may re-
quest that its procurement system be 
reviewed by the awarding agency to de-
termine whether its system meets 

these standards in order for its system 
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third- 
party contracts are awarded on a reg-
ular basis. 

(ii) A grantee or subgrantee may self- 
certify its procurement system. Such 
self-certification shall not limit the 
awarding agency’s right to survey the 
system. Under a self-certification pro-
cedure, awarding agencies may wish to 
rely on written assurances from the 
grantee or subgrantee that it is com-
plying with these standards. A grantee 
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as 
being in compliance with these require-
ments and have its system available 
for review. 

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the 
simplified acquisition threshold, the 
awarding agency may accept the bond-
ing policy and requirements of the 
grantee or subgrantee provided the 
awarding agency has made a deter-
mination that the awarding agency’s 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements shall 
be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid price. 
The ‘‘bid guarantee’’ shall consist of a 
firm commitment such as a bid bond, 
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required 
within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is 
one executed in connection with a con-
tract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the contract 
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to 
assure payment as required by law of 
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract. 
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(i) Contract provisions. A grantee’s 
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this 
section. Federal agencies are permitted 
to require changes, remedies, changed 
conditions, access and records reten-
tion, suspension of work, and other 
clauses approved by the Office of Fed-
eral Procurement Policy. 

(1) Administrative, contractual, or 
legal remedies in instances where con-
tractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate. 
(Contracts more than the simplified ac-
quisition threshold) 

(2) Termination for cause and for 
convenience by the grantee or sub-
grantee including the manner by which 
it will be effected and the basis for set-
tlement. (All contracts in excess of 
$10,000) 

(3) Compliance with Executive Order 
11246 of September 24, 1965, entitled 
‘‘Equal Employment Opportunity,’’ as 
amended by Executive Order 11375 of 
October 13, 1967, and as supplemented 
in Department of Labor regulations (41 
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by 
grantees and their contractors or sub-
grantees) 

(4) Compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as 
supplemented in Department of Labor 
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction 
or repair) 

(5) Compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction 
contracts in excess of $2000 awarded by 
grantees and subgrantees when re-
quired by Federal grant program legis-
lation) 

(6) Compliance with Sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327–330) 
as supplemented by Department of 
Labor regulations (29 CFR Part 5). 
(Construction contracts awarded by 
grantees and subgrantees in excess of 
$2000, and in excess of $2500 for other 
contracts which involve the employ-
ment of mechanics or laborers) 

(7) Notice of awarding agency re-
quirements and regulations pertaining 
to reporting. 

(8) Notice of awarding agency re-
quirements and regulations pertaining 
to patent rights with respect to any 
discovery or invention which arises or 
is developed in the course of or under 
such contract. 

(9) Awarding agency requirements 
and regulations pertaining to copy-
rights and rights in data. 

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to 
that specific contract for the purpose 
of making audit, examination, ex-
cerpts, and transcriptions. 

(11) Retention of all required records 
for three years after grantees or sub-
grantees make final payments and all 
other pending matters are closed. 

(12) Compliance with all applicable 
standards, orders, or requirements 
issued under section 306 of the Clean 
Air Act (42 U.S.C. 1857(h)), section 508 
of the Clean Water Act (33 U.S.C. 1368), 
Executive Order 11738, and Environ-
mental Protection Agency regulations 
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in 
excess of $100,000) 

(13) Mandatory standards and policies 
relating to energy efficiency which are 
contained in the state energy conserva-
tion plan issued in compliance with the 
Energy Policy and Conservation Act 
(Pub. L. 94–163, 89 Stat. 871). 

[53 FR 8078, 8087, Mar. 11, 1988, as amended at 
60 FR 19639, 19645, Apr. 19, 1995] 

§ 13.37 Subgrants. 

(a) States. States shall follow state 
law and procedures when awarding and 
administering subgrants (whether on a 
cost reimbursement or fixed amount 
basis) of financial assistance to local 
and Indian tribal governments. States 
shall: 

(1) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; 

(2) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statute and regula-
tion; 
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(3) Ensure that a provision for com-
pliance with § 13.42 is placed in every 
cost reimbursement subgrant; and 

(4) Conform any advances of grant 
funds to subgrantees substantially to 
the same standards of timing and 
amount that apply to cash advances by 
Federal agencies. 

(b) All other grantees. All other grant-
ees shall follow the provisions of this 
part which are applicable to awarding 
agencies when awarding and admin-
istering subgrants (whether on a cost 
reimbursement or fixed amount basis) 
of financial assistance to local and In-
dian tribal governments. Grantees 
shall: 

(1) Ensure that every subgrant in-
cludes a provision for compliance with 
this part; 

(2) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; and 

(3) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statutes and regula-
tions. 

(c) Exceptions. By their own terms, 
certain provisions of this part do not 
apply to the award and administration 
of subgrants: 

(1) Section 13.10; 
(2) Section 13.11; 
(3) The letter-of-credit procedures 

specified in Treasury Regulations at 31 
CFR part 205, cited in § 13.21; and 

(4) Section 13.50. 

REPORTS, RECORDS RETENTION, AND 
ENFORCEMENT 

§ 13.40 Monitoring and reporting pro-
gram performance. 

(a) Monitoring by grantees. Grantees 
are responsible for managing the day- 
to-day operations of grant and 
subgrant supported activities. Grantees 
must monitor grant and subgrant sup-
ported activities to assure compliance 
with applicable Federal requirements 
and that performance goals are being 
achieved. Grantee monitoring must 
cover each program, function or activ-
ity. 

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information 
available from subsequent applications 
contains sufficient information to 

meet its programmatic needs, require 
the grantee to submit a performance 
report only upon expiration or termi-
nation of grant support. Unless waived 
by the Federal agency this report will 
be due on the same date as the final Fi-
nancial Status Report. 

(1) Grantees shall submit annual per-
formance reports unless the awarding 
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports 
shall be due 90 days after the grant 
year, quarterly or semi-annual reports 
shall be due 30 days after the reporting 
period. The final performance report 
will be due 90 days after the expiration 
or termination of grant support. If a 
justified request is submitted by a 
grantee, the Federal agency may ex-
tend the due date for any performance 
report. Additionally, requirements for 
unnecessary performance reports may 
be waived by the Federal agency. 

(2) Performance reports will contain, 
for each grant, brief information on the 
following: 

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output 
of the project can be quantified, a com-
putation of the cost per unit of output 
may be required if that information 
will be useful. 

(ii) The reasons for slippage if estab-
lished objectives were not met. 

(iii) Additional pertinent information 
including, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(3) Grantees will not be required to 
submit more than the original and two 
copies of performance reports. 

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for 
subgrantees. 

(c) Construction performance reports. 
For the most part, on-site technical in-
spections and certified percentage-of- 
completion data are relied on heavily 
by Federal agencies to monitor 
progress under construction grants and 
subgrants. The Federal agency will re-
quire additional formal performance 
reports only when considered nec-
essary, and never more frequently than 
quarterly. 
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(d) Significant developments. Events 
may occur between the scheduled per-
formance reporting dates which have 
significant impact upon the grant or 
subgrant supported activity. In such 
cases, the grantee must inform the 
Federal agency as soon as the following 
types of conditions become known: 

(1) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned. 

(e) Federal agencies may make site 
visits as warranted by program needs. 

(f) Waivers, extensions. (1) Federal 
agencies may waive any performance 
report required by this part if not need-
ed. 

(2) The grantee may waive any per-
formance report from a subgrantee 
when not needed. The grantee may ex-
tend the due date for any performance 
report from a subgrantee if the grantee 
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency. 

§ 13.41 Financial reporting. 
(a) General. (1) Except as provided in 

paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms 
specified in paragraphs (a) through (e) 
of this section, and such supple-
mentary or other forms as may from 
time to time be authorized by OMB, 
for: 

(i) Submitting financial reports to 
Federal agencies, or 

(ii) Requesting advances or reim-
bursements when letters of credit are 
not used. 

(2) Grantees need not apply the forms 
prescribed in this section in dealing 
with their subgrantees. However, 
grantees shall not impose more burden-
some requirements on subgrantees. 

(3) Grantees shall follow all applica-
ble standard and supplemental Federal 
agency instructions approved by OMB 
to the extend required under the Paper-
work Reduction Act of 1980 for use in 

connection with forms specified in 
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions 
only with the approval of OMB. Federal 
agencies may shade out or instruct the 
grantee to disregard any line item that 
the Federal agency finds unnecessary 
for its decisionmaking purposes. 

(4) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
part. 

(5) Federal agencies may provide 
computer outputs to grantees to expe-
dite or contribute to the accuracy of 
reporting. Federal agencies may accept 
the required information from grantees 
in machine usable format or computer 
printouts instead of prescribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed. 

(7) Federal agencies may extend the 
due date of any financial report upon 
receiving a justified request from a 
grantee. 

(b) Financial Status Report—(1) Form. 
Grantees will use Standard Form 269 or 
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with paragraph (e)(2)(iii) of this 
section. 

(2) Accounting basis. Each grantee will 
report program outlays and program 
income on a cash or accrual basis as 
prescribed by the awarding agency. If 
the Federal agency requires accrual in-
formation and the grantee’s accounting 
records are not normally kept on the 
accural basis, the grantee shall not be 
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the 
documentation on hand. 

(3) Frequency. The Federal agency 
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required 
more frequently than quarterly. If the 
Federal agency does not specify the 
frequency of the report, it will be sub-
mitted annually. A final report will be 
required upon expiration or termi-
nation of grant support. 

(4) Due date. When reports are re-
quired on a quarterly or semiannual 
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basis, they will be due 30 days after the 
reporting period. When required on an 
annual basis, they will be due 90 days 
after the grant year. Final reports will 
be due 90 days after the expiration or 
termination of grant support. 

(c) Federal Cash Transactions Report— 
(1) Form. (i) For grants paid by letter or 
credit, Treasury check advances or 
electronic transfer of funds, the grant-
ee will submit the Standard Form 272, 
Federal Cash Transactions Report, and 
when necessary, its continuation sheet, 
Standard Form 272a, unless the terms 
of the award exempt the grantee from 
this requirement. 

(ii) These reports will be used by the 
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for 
each grant from grantees. The format 
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance. 

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the 
‘‘Remarks’’ section of the report. 

(3) Cash in hands of subgrantees. When 
considered necessary and feasible by 
the Federal agency, grantees may be 
required to report the amount of cash 
advances in excess of three days’ needs 
in the hands of their subgrantees or 
contractors and to provide short nar-
rative explanations of actions taken by 
the grantee to reduce the excess bal-
ances. 

(4) Frequency and due date. Grantees 
must submit the report no later than 15 
working days following the end of each 
quarter. However, where an advance ei-
ther by letter of credit or electronic 
transfer of funds is authorized at an 
annualized rate of one million dollars 
or more, the Federal agency may re-
quire the report to be submitted within 
15 working days following the end of 
each month. 

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests 
for Treasury check advance payments 
will be submitted on Standard Form 
270, Request for Advance or Reimburse-
ment. (This form will not be used for 
drawdowns under a letter of credit, 

electronic funds transfer or when 
Treasury check advance payments are 
made to the grantee automatically on 
a predetermined basis.) 

(2) Reimbursements. Requests for reim-
bursement under nonconstruction 
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see 
paragraph (e)(1) of this section.) 

(3) The frequency for submitting pay-
ment requests is treated in paragraph 
(b)(3) of this section. 

(e) Outlay report and request for reim-
bursement for construction programs. (1) 
Grants that support construction ac-
tivities paid by reimbursement meth-
od. 

(i) Requests for reimbursement under 
construction grants will be submitted 
on Standard Form 271, Outlay Report 
and Request for Reimbursement for 
Construction Programs. Federal agen-
cies may, however, prescribe the Re-
quest for Advance or Reimbursement 
form, specified in paragraph (d) of this 
section, instead of this form. 

(ii) The frequency for submitting re-
imbursement requests is treated in 
paragraph (b)(3) of this section. 

(2) Grants that support construction 
activities paid by letter of credit, elec-
tronic funds transfer or Treasury check 
advance. 

(i) When a construction grant is paid 
by letter of credit, electronic funds 
transfer or Treasury check advances, 
the grantee will report its outlays to 
the Federal agency using Standard 
Form 271, Outlay Report and Request 
for Reimbursement for Construction 
Programs. The Federal agency will pro-
vide any necessary special instruction. 
However, frequency and due date shall 
be governed by paragraphs (b) (3) and 
(4) of this section. 

(ii) When a construction grant is paid 
by Treasury check advances based on 
periodic requests from the grantee, the 
advances will be requested on the form 
specified in paragraph (d) of this sec-
tion. 

(iii) The Federal agency may sub-
stitute the Financial Status Report 
specified in paragraph (b) of this sec-
tion for the Outlay Report and Request 
for Reimbursement for Construction 
Programs. 
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(3) Accounting basis. The accounting 
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by 
paragraph (b)(2) of this section. 

§ 13.42 Retention and access require-
ments for records. 

(a) Applicability. (1) This section ap-
plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records of 
grantees or subgrantees which are: 

(i) Required to be maintained by the 
terms of this part, program regulations 
or the grant agreement, or 

(ii) Otherwise reasonably considered 
as pertinent to program regulations or 
the grant agreement. 

(2) This section does not apply to 
records maintained by contractors or 
subcontractors. For a requirement to 
place a provision concerning records in 
certain kinds of contracts, see 
§ 13.36(i)(10). 

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records 
must be retained for three years from 
the starting date specified in paragraph 
(c) of this section. 

(2) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later. 

(3) To avoid duplicate recordkeeping, 
awarding agencies may make special 
arrangements with grantees and sub-
grantees to retain any records which 
are continuously needed for joint use. 
The awarding agency will request 
transfer of records to its custody when 
it determines that the records possess 
long-term retention value. When the 
records are transferred to or main-
tained by the Federal agency, the 3- 
year retention requirement is not ap-
plicable to the grantee or subgrantee. 

(c) Starting date of retention period—(1) 
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the 
records of each funding period starts on 
the day the grantee or subgrantee sub-
mits to the awarding agency its single 

or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records 
starts on the day the grantee submits 
its expenditure report for the last quar-
ter of the Federal fiscal year. In all 
other cases, the retention period starts 
on the day the grantee submits its 
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report 
would have been due. 

(2) Real property and equipment 
records. The retention period for real 
property and equipment records starts 
from the date of the disposition or re-
placement or transfer at the direction 
of the awarding agency. 

(3) Records for income transactions 
after grant or subgrant support. In some 
cases grantees must report income 
after the period of grant support. 
Where there is such a requirement, the 
retention period for the records per-
taining to the earning of the income 
starts from the end of the grantee’s fis-
cal year in which the income is earned. 

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records: 
indirect cost rate computations or pro-
posals, cost allocation plans, and any 
similar accounting computations of 
the rate at which a particular group of 
costs is chargeable (such as computer 
usage chargeback rates or composite 
fringe benefit rates). 

(i) If submitted for negotiation. If the 
proposal, plan, or other computation is 
required to be submitted to the Federal 
Government (or to the grantee) to form 
the basis for negotiation of the rate, 
then the 3-year retention period for its 
supporting records starts from the date 
of such submission. 

(ii) If not submitted for negotiation. If 
the proposal, plan, or other computa-
tion is not required to be submitted to 
the Federal Government (or to the 
grantee) for negotiation purposes, then 
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the 
fiscal year (or other accounting period) 
covered by the proposal, plan, or other 
computation. 
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(d) Substitution of microfilm. Copies 
made by microfilming, photocopying, 
or similar methods may be substituted 
for the original records. 

(e) Access to records—(1) Records of 
grantees and subgrantees. The awarding 
agency and the Comptroller General of 
the United States, or any of their au-
thorized representatives, shall have the 
right of access to any pertinent books, 
documents, papers, or other records of 
grantees and subgrantees which are 
pertinent to the grant, in order to 
make audits, examinations, excerpts, 
and transcripts. 

(2) Expiration of right of access. The 
rights of access in this section must 
not be limited to the required reten-
tion period but shall last as long as the 
records are retained. 

(f) Restrictions on public access. The 
Federal Freedom of Information Act (5 
U.S.C. 552) does not apply to records 
Unless required by Federal, State, or 
local law, grantees and subgrantees are 
not required to permit public access to 
their records. 

§ 13.43 Enforcement. 
(a) Remedies for noncompliance. If a 

grantee or subgrantee materially fails 
to comply with any term of an award, 
whether stated in a Federal statute or 
regulation, an assurance, in a State 
plan or application, a notice of award, 
or elsewhere, the awarding agency may 
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances: 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or 
more severe enforcement action by the 
awarding agency, 

(2) Disallow (that is, deny both use of 
funds and matching credit for) all or 
part of the cost of the activity or ac-
tion not in compliance, 

(3) Wholly or partly suspend or ter-
minate the current award for the 
grantee’s or subgrantee’s program, 

(4) Withhold further awards for the 
program, or 

(5) Take other remedies that may be 
legally available. 

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency 
will provide the grantee or subgrantee 
an opportunity for such hearing, ap-

peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute 
or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgrantee during a sus-
pension or after termination of an 
award are not allowable unless the 
awarding agency expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are 
necessary and not reasonably avoidable 
are allowable if: 

(1) The costs result from obligations 
which were properly incurred by the 
grantee or subgrantee before the effec-
tive date of suspension or termination, 
are not in anticipation of it, and, in the 
case of a termination, are 
noncancellable, and, 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to Debarment and Sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude grantee or subgrantee from 
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 13.35). 

§ 13.44 Termination for convenience. 

Except as provided in § 13.43 awards 
may be terminated in whole or in part 
only as follows: 

(a) By the awarding agency with the 
consent of the grantee or subgrantee in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and in the 
case of partial termination, the portion 
to be terminated, or 

(b) By the grantee or subgrantee 
upon written notification to the award-
ing agency, setting forth the reasons 
for such termination, the effective 
date, and in the case of partial termi-
nation, the portion to be terminated. 
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of 
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the award will not accomplish the pur-
poses for which the award was made, 
the awarding agency may terminate 
the award in its entirety under either 
§ 13.43 or paragraph (a) of this section. 

Subpart D—After-The-Grant 
Requirements 

§ 13.50 Closeout. 

(a) General. The Federal agency will 
close out the award when it determines 
that all applicable administrative ac-
tions and all required work of the 
grant has been completed. 

(b) Reports. Within 90 days after the 
expiration or termination of the grant, 
the grantee must submit all financial, 
performance, and other reports re-
quired as a condition of the grant. 
Upon request by the grantee, Federal 
agencies may extend this timeframe. 
These may include but are not limited 
to: 

(1) Final performance or progress re-
port. 

(2) Financial Status Report (SF 269) or 
Outlay Report and Request for Reim-
bursement for Construction Programs 
(SF–271) (as applicable.) 

(3) Final request for payment (SF–270) 
(if applicable). 

(4) Invention disclosure (if applicable). 
(5) Federally-owned property report: 

In accordance with § 13.32(f), a grantee 
must submit an inventory of all feder-
ally owned property (as distinct from 
property acquired with grant funds) for 
which it is accountable and request dis-
position instructions from the Federal 
agency of property no longer needed. 

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of 
reports in paragraph (b) of this section, 
make upward or downward adjust-
ments to the allowable costs. 

(d) Cash adjustments. (1) The Federal 
agency will make prompt payment to 
the grantee for allowable reimbursable 
costs. 

(2) The grantee must immediately re-
fund to the Federal agency any balance 
of unobligated (unencumbered) cash 
advanced that is not authorized to be 
retained for use on other grants. 

§ 13.51 Later disallowances and adjust-
ments. 

The closeout of a grant does not af-
fect: 

(a) The Federal agency’s right to dis-
allow costs and recover funds on the 
basis of a later audit or other review; 

(b) The grantee’s obligation to return 
any funds due as a result of later re-
funds, corrections, or other trans-
actions; 

(c) Records retention as required in 
§ 13.42; 

(d) Property management require-
ments in §§ 13.31 and 13.32; and 

(e) Audit requirements in § 13.26. 

§ 13.52 Collection of amounts due. 
(a) Any funds paid to a grantee in ex-

cess of the amount to which the grant-
ee is finally determined to be entitled 
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable 
period after demand, the Federal agen-
cy may reduce the debt by: 

(1) Making an administrative offset 
against other requests for reimburse-
ments, 

(2) Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 
(b) Except where otherwise provided 

by statutes or regulations, the Federal 
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4 
CFR Chapter II). The date from which 
interest is computed is not extended by 
litigation or the filing of any form of 
appeal. 

Subpart E—Entitlement [Reserved] 

PART 14 [RESERVED] 

PART 15—CONDUCT AT THE MT. 
WEATHER EMERGENCY ASSIST-
ANCE CENTER AND AT THE NA-
TIONAL EMERGENCY TRAINING 
CENTER 

Sec. 
15.1 Applicability. 
15.2 Definitions. 
15.3 Access to Mt. Weather. 
15.4 Inspection. 
15.5 Preservation of property. 
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15.6 Compliance with signs and directions. 
15.7 Disturbances. 
15.8 Gambling. 
15.9 Alcoholic beverages and narcotics. 
15.10 Soliciting, vending, and debt collec-

tion. 
15.11 Distribution of handbills. 
15.12 Photographs and other depictions. 
15.13 Dogs and other animals. 
15.14 Vehicular and pedestrian traffic. 
15.15 Weapons and explosives. 
15.16 Penalties. 
15.17 Other laws. 

AUTHORITY: Reorganization Plan No. 3 of 
1978, 43 FR 41943, 3 CFR, 1978 Comp., p. 329; 
E.O. 12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR, 
1979 Comp., p. 376; E.O. 12148, 44 FR 13239, 3 
CFR, 1979 Comp., p. 412; Federal Fire Preven-
tion and Control Act of 1974, 15 U.S.C. 2201 et 
seq.; delegation of authority from the Admin-
istrator of General Services, dated July 18, 
1979; Pub. L. 80–566, approved June 1, 1948, 40 
U.S.C. 318–318d; and the Federal Property and 
Administrative Services Act of 1949, 40 
U.S.C. 271 et seq. 

SOURCE: 64 FR 31137, June 10, 1999, unless 
otherwise noted. 

§ 15.1 Applicability. 
The rules and regulations in this part 

apply to all persons entering, while on, 
or leaving all the property known as 
the Mt. Weather Emergency Operations 
Center (Mt. Weather) located at 19844 
Blue Ridge Mountain Road, Bluemont, 
Virginia 20135, and all the property 
known as the National Emergency 
Training Center (NETC), located on 
16825 South Seton Avenue in Emmits-
burg, Maryland, which the Federal 
Emergency Management Agency 
(FEMA) owns, operates and controls. 

§ 15.2 Definitions. 
Terms used in part 15 have these 

meanings: 
Administrator means the Adminis-

trator of the Federal Emergency Man-
agement Agency. 

Assistant Administrator means the As-
sistant Administrator, United States 
Fire Administration, FEMA. 

FEMA means the Federal Emergency 
Management Agency. 

Mt. Weather means the Mt. Weather 
Emergency Operations Center, 
Bluemont, Virginia. 

Mt. Weather Executive Director means 
the Executive Director of the Mt. 
Weather Emergency Operations Center. 

NETC means the National Emergency 
Training Center, Emmitsburg, MD. 

We means the Federal Emergency 
Management Agency or FEMA. 

[64 FR 31137, June 10, 1999, as amended at 74 
FR 15338, April 3, 2009] 

§ 15.3 Access to Mt. Weather. 

Mt. Weather contains classified ma-
terial and areas that we must protect 
in the interest of national security. 
The facility is a restricted area. We 
deny access to Mt. Weather to the gen-
eral public and limit access to those 
persons having official business related 
to the missions and operations of Mt. 
Weather. The Administrator or the Mt. 
Weather Executive Director must ap-
prove all persons and vehicles entering 
Mt. Weather. All persons must register 
with the Mt. Weather Police/Security 
Force and must receive a Mt. Weather 
identification badge and vehicle park-
ing decal or permit to enter or remain 
on the premises. No person will enter 
or remain on Mt. Weather premises un-
less he or she has received permission 
from the Administrator or the Mt. 
Weather Executive Director and has 
complied with these procedures. 

§ 15.4 Inspection. 

(a) In general. All vehicles, packages, 
handbags, briefcases, and other con-
tainers being brought into, while on or 
being removed from Mt. Weather or the 
NETC are subject to inspection by the 
Police/Security Force and other au-
thorized officials. A full search of a ve-
hicle or person may accompany an ar-
rest. 

(b) Inspection at Mt. Weather. We au-
thorize inspection at Mt. Weather to 
prevent the possession and use of items 
prohibited by these rules and regula-
tions or by other applicable laws, to 
prevent theft of property and to pre-
vent the wrongful obtaining of defense 
information under 18 U.S.C. 793. If indi-
viduals object to such inspections they 
must tell the officer on duty at the en-
trance gate before entering Mt. Weath-
er. The Police/Security Force and other 
authorized officials must not authorize 
or allow individuals who refuse to per-
mit an inspection of their vehicle or 
possessions to enter the premises of 
Mt. Weather. 
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§ 15.5 Preservation of property. 
At both Mt. Weather and NETC we 

prohibit: 
(a) The improper disposal of rubbish; 
(b) Willful destruction of or damage 

to property; 
(c) Theft of property; 
(d) Creation of any hazard on the 

property to persons or things; 
(e) Throwing articles of any kind 

from or at a building; 
(f) Climbing upon a fence; or 
(g) Climbing upon the roof or any 

part of a building. 

§ 15.6 Compliance with signs and di-
rections. 

Persons at Mt. Weather and the 
NETC must comply at all times with 
official signs that prohibit, regulate, or 
direct, and with the directions of the 
Police/Security Force and other au-
thorized officials. 

§ 15.7 Disturbances. 
At both Mt. Weather and NETC we 

prohibit any unwarranted loitering, 
disorderly conduct, or other conduct at 
Mt. Weather and NETC that: 

(a) Creates loud or unusual noise or a 
nuisance; 

(b) Unreasonably obstructs the usual 
use of classrooms, dormitory rooms, 
entrances, foyers, lobbies, corridors, of-
fices, elevators, stairways, roadways or 
parking lots; 

(c) Otherwise impedes or disrupts the 
performance of official duties by gov-
ernment employees or government con-
tractors; 

(d) Interferes with the delivery of 
educational or other programs; or 

(e) Prevents persons from obtaining 
in a timely manner the administrative 
services provided at both facilities. 

§ 15.8 Gambling. 
We prohibit participating in games 

for money or other personal property, 
including the operation of gambling de-
vices, the conduct of a lottery or pool, 
or the sale or purchase of numbers 
tickets at both facilities. 

§ 15.9 Alcoholic beverages and nar-
cotics. 

At both Mt. Weather and the NETC 
we prohibit: 

(a) Operating a motor vehicle by any 
person under the influence of alcoholic 
beverages, narcotic drugs, 
hallucinogens, marijuana, barbiturates 
or amphetamines as defined in Title 21 
of the Annotated Code of Maryland, 
Transportation, sec. 21–902 or in Title 
18.2, ch. 7, Art. 2 of the Code of Vir-
ginia, secs. 18.2–266 and 18.2–266.1, as ap-
plicable; 

(b) Entering upon or while on either 
property being under the influence of 
or using or possessing any narcotic 
drug, marijuana, hallucinogen, barbitu-
rate or amphetamine. This prohibition 
does not apply in cases where a li-
censed physician has prescribed the 
drug for the person; 

(c) Entering upon either property or 
being on either property under the in-
fluence of alcoholic beverages; 

(d) Bringing alcoholic beverages, nar-
cotic drugs, hallucinogens, marijuana, 
barbiturates or amphetamines onto the 
premises unless the Assistant Adminis-
trator, the Mt. Weather Executive Di-
rector, or the Administrator or des-
ignee for the NETC authorizes it in 
writing; and 

(e) Use of alcoholic beverages on the 
property except: 

(1) In the Balloon Shed Lounge at Mt. 
Weather and in other locations that 
the Administrator or the Mt. Weather 
Executive Director authorizes in writ-
ing; and 

(2) In the NETC Recreation Associa-
tion and other locations that the As-
sistant Administrator for the United 
States Fire Administration or the Ad-
ministrator, or designee, authorizes in 
writing. 

§ 15.10 Soliciting, vending, and debt 
collection. 

(a) We prohibit soliciting alms and 
contributions, commercial or political 
soliciting and vending of all kinds, dis-
playing or distributing commercial ad-
vertising, or collecting private debts 
unless the Assistant Administrator for 
the United States Fire Administration 
or the Mt. Weather Executive Director 
approve the activities in writing and in 
advance. 

(b) The prohibitions of this section do 
not apply to: 

(1) National or local drives for funds 
for welfare, health, or other purposes 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00155 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



146 

44 CFR Ch. I (10–1–11 Edition) § 15.11 

as authorized by 5 CFR part 950, Solici-
tation of Federal Civilian and Uni-
formed Service Personnel for Contribu-
tions to Private Voluntary Organiza-
tions. The Administrator, or the Senior 
Resident Manager, or the Assistant Ad-
ministrator for the United States Fire 
Administration or designee, must ap-
prove all such national or local drives 
before they are conducted on either 
premises; 

(2) Authorized concessions; 
(3) Personal notices posted by em-

ployees on authorized bulletin boards; 
and 

(4) Solicitation of labor organization 
membership or dues authorized by oc-
cupant agencies under the Civil Service 
Reform Act of 1978, 5 U.S.C. 7101 et seq. 

§ 15.11 Distribution of handbills. 
We prohibit the distribution of mate-

rials such as pamphlets, handbills or 
flyers, and the displaying of placards or 
posting of materials on bulletin boards 
or elsewhere at Mt. Weather and the 
NETC unless the Administrator, the 
Mt. Weather Executive Director, or the 
Deputy Assistant Administrator for 
the United States Fire Administration 
or designee, approves such distribution 
or display, or when such distribution or 
display is conducted as part of author-
ized government activities. 

§ 15.12 Photographs and other depic-
tions. 

(a) Photographs and other depictions at 
Mt. Weather. We prohibit taking photo-
graphs and making notes, sketches, or 
diagrams of buildings, grounds or other 
features of Mt. Weather, or the posses-
sion of a camera while at Mt. Weather 
except when the Administrator or Mt. 
Weather Executive Director approves 
in advance. 

(b) Photographs and other depictions at 
the NETC. (1) Photographs may be 
taken inside classroom or office areas 
of the NETC only with the consent of 
the occupants. Except where security 
regulations apply or a Federal court 
order or rule prohibits it, photographs 
may be taken in entrances, lobbies, 
foyers, corridors, or auditoriums when 
used for public meetings. 

(2) Subject to the foregoing prohibi-
tions, photographs for advertising and 
commercial purposes may be taken 

only with written permission of the Di-
rector of Management Operations and 
Systems Support, United States Fire 
Administration, Federal Emergency 
Management Agency, Emmitsburg, MD 
21727, (telephone) (301) 447–1223, (fac-
simile) (301) 447–1052, or other author-
ized official where photographs are to 
be taken. 

§ 15.13 Dogs and other animals. 

Dogs and other animals, except see-
ing-eye dogs, must not be brought onto 
Mt. Weather grounds or into the build-
ings at NETC for other than official 
purposes. 

§ 15.14 Vehicular and pedestrian traf-
fic. 

(a) Drivers of all vehicles entering or 
while at Mt. Weather or the NETC 
must drive carefully and safely at all 
times and must obey the signals and 
directions of the Police/Security Force 
or other authorized officials and all 
posted traffic signs; 

(b) Drivers must comply with NETC 
parking requirements and vehicle reg-
istration requirements; 

(c) At both Mt. Weather and the 
NETC we prohibit: 

(1) Blocking entrances, driveways, 
walks, loading platforms, or fire hy-
drants on the property; and 

(2) Parking without authority, park-
ing in unauthorized locations or in lo-
cations reserved for other persons, or 
parking contrary to the direction of 
posted signs. 

(3) Where warning signs are posted 
vehicles parked in violation may be re-
moved at the owners’ risk and expense. 

(d) The Administrator, Mt. Weather 
Executive Director, or the Assistant 
Administrator for the United States 
Fire Administration or designee may 
issue and post specific supplemental 
traffic directives if needed. When 
issued and posted supplemental traffic 
directives will have the same force and 
effect as if they were in these rules. 
Proof that a parked motor vehicle vio-
lated these rules or directives may be 
taken as prima facie evidence that the 
registered owner was responsible for 
the violation. 
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§ 15.15 Weapons and explosives. 

No person entering or while at Mt. 
Weather or the NETC will carry or pos-
sess firearms, other dangerous or dead-
ly weapons, explosives or items in-
tended to be used or that could reason-
ably be used to fabricate an explosive 
or incendiary device, either openly or 
concealed, except: 

(a) For official purposes if the Ad-
ministrator, Mt. Weather Executive Di-
rector, or the Assistant Administrator 
for the United States Fire Administra-
tion or designee approves; and 

(b) In accordance with FEMA policy 
governing the possession of firearms. 

§ 15.16 Penalties. 
(a) Misconduct. (1) Whoever is found 

guilty of violating any of these rules 
and regulations is subject to a fine of 
not more than $50 or imprisonment for 
not more than 30 days, or both. (See 40 
U.S.C. 318c.) 

(2) We will process any misconduct at 
NETC according to FEMA/NETC policy 
or instructions. 

(b) Parking violations. We may tow at 
the owner’s expense any vehicles 
parked in violation of State law, 
FEMA, Mt. Weather, or NETC instruc-
tions. 

§ 15.17 Other laws. 
Nothing in the rules and regulations 

in this part will be construed to abolish 
any other Federal laws or any State 
and local laws and regulations applica-
ble to Mt. Weather or NETC premises. 
The rules and regulations in this part 
supplement penal provisions of Title 18, 
United States Code, relating to Crimes 
and Criminal Procedure, which apply 
without regard to the place of the of-
fense and to those penal provisions 
that apply in areas under the special 
maritime and territorial jurisdiction of 
the United States, as defined in 18 
U.S.C. 7. They supersede provisions of 
State law, however, that Federal law 
makes criminal offenses under the As-
similated Crimes Act (18 U.S.C. 13) to 
the extent that State laws conflict 
with these regulations. State and local 
criminal laws apply as such only to the 
extent that the State reserved such au-
thority to itself by the State consent 
or cession statute or that a Federal 

statute vests such authority in the 
State. 

PART 16—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS 
OF HANDICAP IN PROGRAMS 
OR ACTIVITIES CONDUCTED BY 
THE FEDERAL EMERGENCY MAN-
AGEMENT AGENCY 

Sec. 
16.101 Purpose. 
16.102 Application. 
16.103 Definitions. 
16.104–16.109 [Reserved] 
16.110 Self-evaluation. 
16.111 Notice. 
16.112–16.129 [Reserved] 
16.130 General prohibitions against dis-

crimination. 
16.131–16.139 [Reserved] 
16.140 Employment. 
16.141–16.148 [Reserved] 
16.149 Program accessibility: Discrimina-

tion prohibited. 
16.150 Program accessibility: Existing fa-

cilities. 
16.151 Program accessibility: New construc-

tion and alterations. 
16.152–16.159 [Reserved] 
16.160 Communications. 
16.161–16.169 [Reserved] 
16.170 Compliance procedures. 
16.171–16.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 53 FR 25885, July 8, 1988, unless 
otherwise noted. 

§ 16.101 Purpose. 

The purpose of this regulation is to 
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service. 

§ 16.102 Application. 

This regulation (§§ 16.101 through 
16.170) applies to all programs or activi-
ties conducted by the agency, except 
for programs or activities conducted 
outside the United States that do not 
involve individuals with handicaps in 
the United States. 
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§ 16.103 Definitions. 
For purposes of this regulation, the 

term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
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statute, regulation, or agency policy to 
receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this regulation by 
§ 16.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this regulation, section 504 ap-
plies only to programs or activities 
conducted by Executive agencies and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 16.104–16.109 [Reserved] 

§ 16.110 Self-evaluation. 
(a) The agency shall, by September 6, 

1989, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies 
and practices is required, the agency 
shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self- 
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made. 

§ 16.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and 
make such information available to 
them in such manner as the head of the 
agency finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by section 
504 and this regulation. 

§§ 16.112–16.129 [Reserved] 

§ 16.130 General prohibitions against 
discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
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service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-

uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this regulation. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this regulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

§§ 16.131–16.139 [Reserved] 

§ 16.140 Employment. 

No qualified individual with handi-
caps shall, on the basis of handicap, be 
subject to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 16.141–16.148 [Reserved] 

§ 16.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 16.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
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participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 16.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 16.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with handicaps receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-

ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151 through 4157), and any 
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section, 
the agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 16.150(a) 
in historic preservation programs, the 
agency shall give priority to methods 
that provide physical access to individ-
uals with handicaps. In cases where a 
physical alteration to an historic prop-
erty is not required because of 
§ 16.150(a) (2) or (3), alternative methods 
of achieving program accessibility in-
clude— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
November 7, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by September 6, 1991, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
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undertaken to achieve program acces-
sibility, the agency shall develop, by 
March 6, 1989, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 16.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 16.152–16.159 [Reserved] 

§ 16.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 

and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 16.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the agency shall 
take any other action that would not 
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result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
individuals with handicaps receive the 
benefits and services of the program or 
activity. 

§§ 16.161–16.169 [Reserved] 

§ 16.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director of the Office of 
Equal Rights shall be responsible for 
coordinating implementation of this 
section. Complaints may be sent to Di-
rector of the Office of Equal Rights, 
Room 810, Federal Emergency Manage-
ment Agency, 500 C Street, SW., Wash-
ington, DC 20472. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by paragraph (g) of this sec-
tion. The agency may extend this time 
for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

§§ 16.171–16.999 [Reserved] 

PART 17 [RESERVED] 

PART 18—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
18.100 Conditions on use of funds. 
18.105 Definitions. 
18.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

18.200 Agency and legislative liaison. 
18.205 Professional and technical services. 
18.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

18.300 Professional and technical services. 
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Subpart D—Penalties and Enforcement 

18.400 Penalties. 
18.405 Penalty procedures. 
18.410 Enforcement. 

Subpart E—Exemptions 

18.500 Secretary of Defense. 

Subpart F—Agency Reports 

18.600 Semi-annual compilation. 
18.605 Inspector General report. 
APPENDIX A TO PART 18—CERTIFICATION RE-

GARDING LOBBYING 
APPENDIX B TO PART 18—DISCLOSURE FORM 

TO REPORT LOBBYING 

AUTHORITY: Section 319, Public Law 101–121 
(31 U.S.C. 1352); 5 U.S.C. 551, 552, 553; 5 U.S.C. 
601, et seq.; E.O. 12291. Reorganization Plan 
No. 3 of 1978, E.O. 12127, E.O. 12148, E.O. 12657, 
E.O. 12699. 

SOURCE: 55 FR 6737, 6754, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

Subpart A—General 
§ 18.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
agreement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 

agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 18.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 
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Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-

ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to professional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
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person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 18.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, unless such person previously 
filed a certification, and a disclosure 
form, if required, under paragraph (a) 
of this section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-

ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
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file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 18.200 Agency and legislative liaison. 

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 18.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
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capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 18.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 18.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does 

not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 18.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
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intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 18.400 Penalties. 
(a) Any person who makes an expend-

iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 

effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

§ 18.405 Penalty procedures. 

Agencies shall impose and collect 
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. 3803 (except 
subsection (c)), 3804, 3805, 3806, 3807, 
3808, and 3812, insofar as these provi-
sions are not inconsistent with the re-
quirements herein. 

§ 18.410 Enforcement. 

The head of each agency shall take 
such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 18.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 
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Subpart F—Agency Reports 
§ 18.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 

later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 18.605 Inspector General report. 

(a) The Inspector General, or other 
official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 18—CERTIFICATION 
REGARDING LOBBYING 

CERTIFICATION FOR CONTRACTS, GRANTS, 
LOANS, AND COOPERATIVE AGREEMENTS 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
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the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 

when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

STATEMENT FOR LOAN GUARANTEES AND LOAN 
INSURANCE 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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APPENDIX B TO PART 18—DISCLOSURE FORM TO REPORT LOBBYING 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00172 Fmt 8010 Sfmt 8006 Q:\44\44V1.TXT ofr150 PsN: PC150 E
C

02
F

E
91

.0
75

<
/G

P
H

>



163 

Federal Emergency Management Agency, DHS Pt. 18, App. B 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00173 Fmt 8010 Sfmt 8006 Q:\44\44V1.TXT ofr150 PsN: PC150 E
C

02
F

E
91

.0
76

<
/G

P
H

>



164 

44 CFR Ch. I (10–1–11 Edition) Pt. 18, App. B 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00174 Fmt 8010 Sfmt 8006 Q:\44\44V1.TXT ofr150 PsN: PC150 E
C

02
F

E
91

.0
77

<
/G

P
H

>



165 

Federal Emergency Management Agency, DHS § 19.105 

PART 19—NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 
19.100 Purpose and effective date. 
19.105 Definitions. 
19.110 Remedial and affirmative action and 

self-evaluation. 
19.115 Assurance required. 
19.120 Transfers of property. 
19.125 Effect of other requirements. 
19.130 Effect of employment opportunities. 
19.135 Designation of responsible employee 

and adoption of grievance procedures. 
19.140 Dissemination of policy. 

Subpart B—Coverage 

19.200 Application. 
19.205 Educational institutions and other 

entities controlled by religious organiza-
tions. 

19.210 Military and merchant marine edu-
cational institutions. 

19.215 Membership practices of certain orga-
nizations. 

19.220 Admissions. 
19.225 Educational institutions eligible to 

submit transition plans. 
19.230 Transition plans. 
19.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

19.300 Admission. 
19.305 Preference in admission. 
19.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

19.400 Education programs or activities. 
19.405 Housing. 
19.410 Comparable facilities. 
19.415 Access to course offerings. 
19.420 Access to schools operated by LEAs. 
19.425 Counseling and use of appraisal and 

counseling materials. 
19.430 Financial assistance. 
19.435 Employment assistance to students. 
19.440 Health and insurance benefits and 

services. 
19.445 Marital or parental status. 
19.450 Athletics. 

19.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

19.500 Employment. 
19.505 Employment criteria. 
19.510 Recruitment. 
19.515 Compensation. 
19.520 Job classification and structure. 
19.525 Fringe benefits. 
19.530 Marital or parental status. 
19.535 Effect of state or local law or other 

requirements. 
19.540 Advertising. 
19.545 Pre-employment inquiries. 
19.550 Sex as a bona fide occupational quali-

fication. 

Subpart F—Procedures 

19.600 Notice of covered programs. 
19.605 Enforcement procedures. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688. 

SOURCE: 65 FR 52865, 52892, Aug. 30, 2000, un-
less otherwise noted. 

Subpart A—Introduction 

§ 19.100 Purpose and effective date. 
The purpose of these Title IX regula-

tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000. 

§ 19.105 Definitions. 
As used in these Title IX regulations, 

the term: 
Administratively separate unit means a 

school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part- 
time, full-time, special, associate, 
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transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means Di-
rector, Office of Equal Rights. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 
the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 

use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 

Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college- 
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
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technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 
Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at §§ 19.100 through 
19.605. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

§ 19.110 Remedial and affirmative ac-
tion and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 

activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-
crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion. 

§ 19.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
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the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with § 19.110(a) 
to eliminate existing discrimination on 
the basis of sex or to eliminate the ef-
fects of past discrimination whether 
occurring prior to or subsequent to the 
submission to the designated agency 
official of such assurance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 
case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. 

§ 19.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 
deemed to be recipients, subject to the 
provisions of §§ 19.205 through 19.235(a). 

§ 19.125 Effect of other requirements. 
(a) Effect of other Federal provisions. 

The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964– 
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 
Order 11478, 3 CFR, 1966–1970 Comp., p. 
803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance. 
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§ 19.130 Effect of employment opportu-
nities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex. 

§ 19.135 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations. 
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations. 

§ 19.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 

the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 19.300 through 19.310 do not apply to 
the recipient, and that inquiries con-
cerning the application of Title IX and 
these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to § 19.135, 
or to the designated agency official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 
which notification shall include publi-
cation in: 

(i) Newspapers and magazines oper-
ated by such recipient or by student, 
alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy. 
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Subpart B—Coverage 
§ 19.200 Application. 

Except as provided in §§ 19.205 
through 19.235(a), these Title IX regula-
tions apply to every recipient and to 
each education program or activity op-
erated by such recipient that receives 
Federal financial assistance. 

§ 19.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 
to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization. 

§ 19.210 Military and merchant marine 
educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine. 

§ 19.215 Membership practices of cer-
tain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 

the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 
membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age. 

§ 19.220 Admissions. 

(a) Admissions to educational insti-
tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
§§ 19.225 and 19.230, and §§ 19.300 through 
19.310, each administratively separate 
unit shall be deemed to be an edu-
cational institution. 

(c) Application of §§ 19.300 through .310. 
Except as provided in paragraphs (d) 
and (e) of this section, §§ 19.300 through 
19.310 apply to each recipient. A recipi-
ent to which §§ 19.300 through 19.310 
apply shall not discriminate on the 
basis of sex in admission or recruit-
ment in violation of §§ 19.300 through 
19.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 19.300 through 
19.310 apply only to institutions of vo-
cational education, professional edu-
cation, graduate higher education, and 
public institutions of undergraduate 
higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 19.300 through 19.310 
do not apply to any public institution 
of undergraduate higher education that 
traditionally and continually from its 
establishment has had a policy of ad-
mitting students of only one sex. 

§ 19.225 Educational institutions eligi-
ble to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 19.300 through 19.310 apply 
that: 
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(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
on the basis of sex in admission or re-
cruitment in violation of §§ 19.300 
through 19.310. 

§ 19.230 Transition plans. 
(a) Submission of plans. An institution 

to which § 19.225 applies and that is 
composed of more than one administra-
tively separate unit may submit either 
a single transition plan applicable to 
all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 

class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which § 19.225 
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§ 19.300 through 
19.310 unless such treatment is neces-
sitated by an obstacle identified in 
paragraph (b)(3) of this section and a 
schedule for eliminating that obstacle 
has been provided as required by para-
graph (b)(4) of this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 19.225 
applies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 
of the previously excluded sex to apply 
for admission to such institution. Such 
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded. 

§ 19.235 Statutory amendments. 

(a) This section, which applies to all 
provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 
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(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 
of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 19.300 Admission. 

(a) General. No person shall, on the 
basis of sex, be denied admission, or be 

VerDate Mar<15>2010 14:18 Nov 28, 2011 Jkt 223188 PO 00000 Frm 00182 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



173 

Federal Emergency Management Agency, DHS § 19.400 

subjected to discrimination in admis-
sion, by any recipient to which §§ 19.300 
through §§ 19.310 apply, except as pro-
vided in §§ 19.225 and §§ 19.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 19.300 through 19.310 
apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-
ately adverse effect on persons on the 
basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 19.300 through 19.310 apply: 

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 19.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations. 

§ 19.305 Preference in admission. 
A recipient to which §§ 19.300 through 

19.310 apply shall not give preference to 
applicants for admission, on the basis 
of attendance at any educational insti-
tution or other school or entity that 
admits as students only or predomi-
nantly members of one sex, if the giv-
ing of such preference has the effect of 
discriminating on the basis of sex in 
violation of §§ 19.300 through 19.310. 

§ 19.310 Recruitment. 
(a) Nondiscriminatory recruitment. A 

recipient to which §§ 19.300 through 
19.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 19.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 19.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 19.300 through 
19.310 apply shall not recruit primarily 
or exclusively at educational institu-
tions, schools, or entities that admit as 
students only or predominantly mem-
bers of one sex, if such actions have the 
effect of discriminating on the basis of 
sex in violation of §§ 19.300 through 
19.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 19.400 Education programs or activi-
ties. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
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receives Federal financial assistance. 
Sections 19.400 through 19.455 do not 
apply to actions of a recipient in con-
nection with admission of its students 
to an education program or activity of 
a recipient to which §§ 19.300 through 
19.310 do not apply, or an entity, not a 
recipient, to which §§ 19.300 through 
19.310 would not apply if the entity 
were a recipient. 

(b) Specific prohibitions. Except as pro-
vided in §§ 19.400 through 19.455, in pro-
viding any aid, benefit, or service to a 
student, a recipient shall not, on the 
basis of sex: 

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-

tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-
ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs. 

§ 19.405 Housing. 

(a) Generally. A recipient shall not, 
on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 
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(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 

(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 
or person that provides all or part of 
such housing to students of only one 
sex. 

§ 19.410 Comparable facilities. 

A recipient may provide separate toi-
let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex. 

§ 19.415 Access to course offerings. 

(a) A recipient shall not provide any 
course or otherwise carry out any of its 
education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 
activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex. 

§ 19.420 Access to schools operated by 
LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools. 

§ 19.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
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other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors. 

§ 19.430 Financial assistance. 

(a) General. Except as provided in 
paragraphs (b) and (c) of this section, 
in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 
assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 19.450. 
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§ 19.435 Employment assistance to stu-
dents. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 19.500 through 19.550. 

§ 19.440 Health and insurance benefits 
and services. 

Subject to § 19.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 19.500 through 19.550 if it were pro-
vided to employees of the recipient. 
This section shall not prohibit a recipi-
ent from providing any benefit or serv-
ice that may be used by a different pro-
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient that 
provides full coverage health service 
shall provide gynecological care. 

§ 19.445 Marital or parental status. 
(a) Status generally. A recipient shall 

not apply any rule concerning a stu-
dent’s actual or potential parental, 
family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 

physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 19.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 
manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 

(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began. 

§ 19.450 Athletics. 
(a) General. No person shall, on the 

basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
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or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 

(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
(viii) Provision of medical and train-

ing facilities and services; 
(ix) Provision of housing and dining 

facilities and services; 
(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

§ 19.455 Textbooks and curricular ma-
terial. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials. 

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 19.500 Employment. 

(a) General. (1) No person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 19.500 through 19.550, including rela-
tionships with employment and refer-
ral agencies, with labor unions, and 
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with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 19.500 through 19.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment. 

§ 19.505 Employment criteria. 
A recipient shall not administer or 

operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

§ 19.510 Recruitment. 
(a) Nondiscriminatory recruitment and 

hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§ 19.500 through 
19.550. 

§ 19.515 Compensation. 
A recipient shall not make or enforce 

any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
that are performed under similar work-
ing conditions. 

§ 19.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
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similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§ 19.550. 

§ 19.525 Fringe benefits. 

(a) ‘‘Fringe benefits’’ defined. For pur-
poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
of employment not subject to the pro-
vision of § 19.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of the employee’s sex; 

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex. 

§ 19.530 Marital or parental status. 

(a) General. A recipient shall not 
apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to § 19235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job- 
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment. 

§ 19.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§ 19.500 through 
19.550 is not obviated or alleviated by 
the existence of any State or local law 
or other requirement that imposes pro-
hibitions or limits upon employment of 
members of one sex that are not im-
posed upon members of the other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex. 

§ 19.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question. 
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§ 19.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations. 

§ 19.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-
wise prohibited by §§ 19.500 through 
19.550 provided it is shown that sex is a 
bona fide occupational qualification for 
that action, such that consideration of 
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take action pursuant to 
this section that is based upon alleged 
comparative employment characteris-
tics or stereotyped characterizations of 
one or the other sex, or upon pref-
erence based on sex of the recipient, 
employees, students, or other persons, 
but nothing contained in this section 
shall prevent a recipient from consid-
ering an employee’s sex in relation to 
employment in a locker room or toilet 
facility used only by members of one 
sex. 

Subpart F—Procedures 
§ 19.600 Notice of covered programs. 

Within 60 days of September 29, 2000, 
each Federal agency that awards Fed-
eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 

of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX. 

§ 19.605 Enforcement procedures. 

The investigative, compliance, and 
enforcement procedural provisions of 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) (‘‘Title VI’’) are hereby 
adopted and applied to these Title IX 
regulations. These procedures may be 
found at 32 CFR 195.7 through 195.12. 

PARTS 20–24 [RESERVED] 

PART 25—UNIFORM RELOCATION 
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL 
AND FEDERALLY ASSISTED PRO-
GRAMS 

AUTHORITY: Sec. 213, Uniform Relocation 
Assistance and Real Property Acquisition 
Policies Act of 1970, Pub. L. 91–646, 84 Stat. 
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation 
Assistance Act of 1987, title IV of Pub. L. 100– 
17, 101 Stat. 246–256 (42 U.S.C. 4601 note). 

§ 25.1 Uniform relocation assistance 
and real property acquisition. 

Regulations and procedures for com-
plying with the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91–646, 
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and 
Uniform Relocation Assistance Act of 
1987 (title IV of Pub. L. 100–17, 101 Stat. 
246–256, 42 U.S.C. 4601 note) are set 
forth in 49 CFR part 24. 

[52 FR 48026, Dec. 17, 1987 and 54 FR 8912, 
Mar. 2, 1989] 

PARTS 26–49 [RESERVED] 
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