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requirements of this part for the speci-
fied period for which CMS has deter-
mined the election to be invalid.

(k) Enforcement. To the extent that
an election under this section has not
been filed or a non-Federal govern-
mental plan otherwise is subject to one
or more requirements of this part, CMS
enforces those requirements under part
150 of this subchapter. This may in-
clude imposing a civil money penalty
against the plan or plan sponsor, as de-
termined under subpart C of part 150.

(1) Construction. Nothing in this sec-
tion should be construed to prevent a
State from taking the following ac-
tions:

(1) Establishing, and enforcing com-
pliance with, the requirements of State
law (as defined in §146.143(d)(1)), includ-
ing requirements that parallel provi-
sions of title XXVII of the PHS Act,
that apply to non-Federal govern-
mental plans or sponsors.

(2) Prohibiting a sponsor of a non-
Federal governmental plan within the
State from making an election under
this section.

[67 FR 48811, July 26, 2002, as amended at 74
FR 51693, Oct. 7, 2009]
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§147.108

§147.100 Basis and scope.

Part 147 of this subchapter imple-
ments the requirements of the Patient
Protection and Affordable Care Act
that apply to group health plans and
health insurance issuers in the Group
and Individual markets.

§147.108 Prohibition of preexisting
condition exclusions.

(a) No preexisting condition exclu-
sions—(1) In general. A group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, may not impose any
preexisting condition exclusion (as de-
fined in §144.103).

(2) Examples. The rules of this para-
graph (a) are illustrated by the fol-
lowing examples (for additional exam-
ples illustrating the definition of a pre-
existing condition exclusion, see
§146.111(a)(1)(ii)):

Example 1. (i) Facts. A group health plan
provides benefits solely through an insur-
ance policy offered by Issuer P. At the expi-
ration of the policy, the plan switches cov-
erage to a policy offered by Issuer N. N’s pol-
icy excludes benefits for oral surgery re-
quired as a result of a traumatic injury if the
injury occurred before the effective date of
coverage under the policy.

(ii) Conclusion. In this Example 1, the exclu-
sion of benefits for oral surgery required as
a result of a traumatic injury if the injury
occurred before the effective date of cov-
erage is a preexisting condition exclusion be-
cause it operates to exclude benefits for a
condition based on the fact that the condi-
tion was present before the effective date of
coverage under the policy.

Example 2. (i) Facts. Individual C applies for
individual health insurance coverage with
Issuer M. M denies C’s application for cov-
erage because a pre-enrollment physical re-
vealed that C has type 2 diabetes.

(ii) Conclusion. In this Example 2, M’s denial
of C’s application for coverage is a pre-
existing condition exclusion because a denial
of an application for coverage based on the
fact that a condition was present before the
date of denial is an exclusion of benefits
based on a preexisting condition.

(b) Applicability—(1) General applica-
bility date. Except as provided in para-
graph (b)(2) of this section, the rules of
this section apply for plan years begin-
ning on or after January 1, 2014; in the
case of individual health insurance
coverage, for policy years beginning, or
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applications denied, on or after Janu-
ary 1, 2014.

(2) Early applicability date for children.
The rules of this section apply with re-
spect to enrollees, including applicants
for enrollment, who are under 19 years
of age for plan years beginning on or
after September 23, 2010; in the case of
individual health insurance coverage,
for policy years beginning, or applica-
tions denied, on or after September 23,
2010.

(3) Applicability to grandfathered
health plans. See §147.140 of this part for
determining the application of this sec-
tion to grandfathered health plans
(providing that a grandfathered health
plan that is a group health plan or
group health insurance coverage must
comply with the prohibition against
preexisting condition exclusions; how-
ever, a grandfathered health plan that
is individual health insurance coverage
is not required to comply with PHS
Act section 2704).

(4) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Individual F com-
mences employment and enrolls F and F’s 16-
year-old child in the group health plan main-
tained by F’s employer, with a first day of
coverage of October 15, 2010. F’s child had a
significant break in coverage because of a
lapse of more than 63 days without cred-
itable coverage immediately prior to enroll-
ing in the plan. F’s child was treated for
asthma within the six-month period prior to
the enrollment date and the plan imposes a
12-month preexisting condition exclusion for
coverage of asthma. The next plan year be-
gins on January 1, 2011.

(ii) Conclusion. In this Example 1, the plan
yvear beginning January 1, 2011, is the first
plan year of the group health plan beginning
on or after September 23, 2010. Thus, begin-
ning on January 1, 2011, because the child is
under 19 years of age, the plan cannot impose
a preexisting condition exclusion with re-
spect to the child’s asthma regardless of the
fact that the preexisting condition exclusion
was imposed by the plan before the applica-
bility date of this provision.

Example 2. (i) Facts. Individual G applies for
a policy of family coverage in the individual
market for G, G’s spouse, and G’s 13-year-old
child. The issuer denies the application for
coverage on March 1, 2011 because G’s 13-
year-old child has autism.

(ii) Conclusion. In this Ezxample 2, the
issuer’s denial of G’s application for a policy
of family coverage in the individual market
is a preexisting condition exclusion because

45 CFR Subtitle A (10-1-11 Edition)

the denial was based on the child’s autism,
which was present before the date of denial
of coverage. Because the child is under 19
yvears of age and the March 1, 2011, denial of
coverage is after the applicability date of
this section, the issuer is prohibited from
imposing a preexisting condition exclusion
with respect to G’s 13-year-old child.

[75 FR 37235, June 28, 2010]

§147.120 Eligibility of children until at
least age 26.

(a) In general—(1) A group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, that makes available
dependent coverage of children must
make such coverage available for chil-
dren until attainment of 26 years of
age.

(2) The rule of this paragraph (a) is il-
lustrated by the following example:

Example. (i) Facts. For the plan year begin-
ning January 1, 2011, a group health plan pro-
vides health coverage for employees, employ-
ees’ spouses, and employees’ children until
the child turns 26. On the birthday of a child
of an employee, July 17, 2011, the child turns
26. The last day the plan covers the child is
July 16, 2011.

(ii) Conclusion. In this Exrample, the plan
satisfies the requirement of this paragraph
(a) with respect to the child.

(b) Restrictions on plan definition of de-
pendent. With respect to a child who
has not attained age 26, a plan or issuer
may not define dependent for purposes
of eligibility for dependent coverage of
children other than in terms of a rela-
tionship between a child and the par-
ticipant (in the individual market, the
primary subscriber). Thus, for example,
a plan or issuer may not deny or re-
strict coverage for a child who has not
attained age 26 based on the presence
or absence of the child’s financial de-
pendency (upon the participant or pri-
mary subscriber, or any other person),
residency with the participant (in the
individual market, the primary sub-
scriber) or with any other person, stu-
dent status, employment, or any com-
bination of those factors. In addition, a
plan or issuer may not deny or restrict
coverage of a child based on eligibility
for other coverage, except that para-
graph (g) of this section provides a spe-
cial rule for plan years beginning be-
fore January 1, 2014 for grandfathered
health plans that are group health

684



Department of Health and Human Services

plans. (Other requirements of Federal
or State law, including section 609 of
ERISA or section 1908 of the Social Se-
curity Act, may mandate coverage of
certain children.)

(c) Coverage of grandchildren mnot re-
quired. Nothing in this section requires
a plan or issuer to make coverage
available for the child of a child receiv-
ing dependent coverage.

(d) Uniformity irrespective of age. The
terms of the plan or health insurance
coverage providing dependent coverage
of children cannot vary based on age
(except for children who are age 26 or
older).

(e) Examples. The rules of paragraph
(d) of this section are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan of-
fers a choice of self-only or family health
coverage. Dependent coverage is provided
under family health coverage for children of
participants who have not attained age 26.
The plan imposes an additional premium sur-
charge for children who are older than age
18.

(ii) Conclusion. In this Erample 1, the plan
violates the requirement of paragraph (d) of
this section because the plan varies the
terms for dependent coverage of children
based on age.

Example 2. (i) Facts. A group health plan of-
fers a choice among the following tiers of
health coverage: Self-only, self-plus-one,
self-plus-two, and self-plus-three-or-more.
The cost of coverage increases based on the
number of covered individuals. The plan pro-
vides dependent coverage of children who
have not attained age 26.

(ii) Conclusion. In this Example 2, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. Although the cost of coverage in-
creases for tiers with more covered individ-
uals, the increase applies without regard to
the age of any child.

Example 3. (i) Facts. A group health plan of-
fers two benefit packages—an HMO option
and an indemnity option. Dependent cov-
erage is provided for children of participants
who have not attained age 26. The plan lim-
its children who are older than age 18 to the
HMO option.

(ii) Conclusion. In this Erample 3, the plan
violates the requirement of paragraph (d) of
this section because the plan, by limiting
children who are older than age 18 to the
HMO option, varies the terms for dependent
coverage of children based on age.

(f) Transitional rules for individuals
whose coverage ended by reason of reach-

§147.120

ing a dependent eligibility threshold—(1)
In general. The relief provided in the
transitional rules of this paragraph (f)
applies with respect to any child—

(i) Whose coverage ended, or who was
denied coverage (or was not eligible for
coverage) under a group health plan or
group or individual health insurance
coverage because, under the terms of
the plan or coverage, the availability
of dependent coverage of children
ended before the attainment of age 26
(which, under this section, is no longer
permissible); and

(ii) Who becomes eligible (or is re-
quired to become eligible) for coverage
under a group health plan or group or
individual health insurance coverage
on the first day of the first plan year
(in the individual market, the first day
of the first policy year) beginning on or
after September 23, 2010 by reason of
the application of this section.

(2) Opportunity to enroll required—@1) If
a group health plan, or group or indi-
vidual health insurance coverage, in
which a child described in paragraph
(f)(1) of this section is eligible to enroll
(or is required to become eligible to en-
roll) is the plan or coverage in which
the child’s coverage ended (or did not
begin) for the reasons described in
paragraph (f)(1)(i) of this section, and if
the plan, or the issuer of such cov-
erage, is subject to the requirements of
this section, the plan and the issuer are
required to give the child an oppor-
tunity to enroll that continues for at
least 30 days (including written notice
of the opportunity to enroll). This op-
portunity (including the written no-
tice) must be provided beginning not
later than the first day of the first plan
year (in the individual market, the
first day of the first policy year) begin-
ning on or after September 23, 2010.

(ii) The written notice must include a
statement that children whose cov-
erage ended, or who were denied cov-
erage (or were not eligible for cov-
erage), because the availability of de-
pendent coverage of children ended be-
fore attainment of age 26 are eligible to
enroll in the plan or coverage. The no-
tice may be provided to an employee on
behalf of the employee’s child (in the
individual market, to the primary sub-
scriber on behalf of the primary sub-
scriber’s child). In addition, for a group
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health plan or group health insurance
coverage, the notice may be included
with other enrollment materials that a
plan distributes to employees, provided
the statement is prominent. For a
group health plan or group health in-
surance coverage, if a notice satisfying
the requirements of this paragraph
(£)(2) is provided to an employee whose
child is entitled to an enrollment op-
portunity under this paragraph (f), the
obligation to provide the notice of en-
rollment opportunity under this para-
graph (f)(2) with respect to that child is
satisfied for both the plan and the
issuer.

(3) Effective date of coverage. In the
case of an individual who enrolls under
paragraph (f)(2) of this section, cov-
erage must take effect not later than
the first day of the first plan year (in
the individual market, the first day of
the first policy year) beginning on or
after September 23, 2010.

(4) Treatment of enrollees in a group
health plan. For purposes of this Part,
any child enrolling in a group health
plan pursuant to paragraph (f)(2) of
this section must be treated as if the
child were a special enrollee, as pro-
vided under the rules of 45 CFR
146.117(d). Accordingly, the child (and,
if the child would not be a participant
once enrolled in the plan, the partici-
pant through whom the child is other-
wise eligible for coverage under the
plan) must be offered all the benefit
packages available to similarly situ-
ated individuals who did not lose cov-
erage by reason of cessation of depend-
ent status. For this purpose, any dif-
ference in benefits or cost-sharing re-
quirements constitutes a different ben-
efit package. The child also cannot be
required to pay more for coverage than
similarly situated individuals who did
not lose coverage by reason of ces-
sation of dependent status.

(5) Examples. The rules of this para-
graph (f) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Employer Y maintains
a group health plan with a calendar year
plan year. The plan has a single benefit
package. For the 2010 plan year, the plan al-
lows children of employees to be covered
under the plan until age 19, or until age 23
for children who are full-time students. Indi-
vidual B, an employee of Y, and Individual C,
B’s child and a full-time student, were en-

45 CFR Subtitle A (10-1-11 Edition)

rolled in Y’s group health plan at the begin-
ning of the 2010 plan year. On June 10, 2010,
C turns 23 years old and loses dependent cov-
erage under Y’s plan. On or before January 1,
2011, Y’s group health plan gives B written
notice that individuals who lost coverage by
reason of ceasing to be a dependent before
attainment of age 26 are eligible to enroll in
the plan, and that individuals may request
enrollment for such children through Feb-
ruary 14, 2011 with enrollment effective
retroactively to January 1, 2011.

(ii) Conclusion. In this Erample 1, the plan
has complied with the requirements of this
paragraph (f) by providing an enrollment op-
portunity to C that lasts at least 30 days.

Example 2. (i) Facts. Employer Z maintains
a group health plan with a plan year begin-
ning October 1 and ending September 30.
Prior to October 1, 2010, the group health
plan allows children of employees to be cov-
ered under the plan until age 22. Individual
D, an employee of Z, and Individual E, D’s
child, are enrolled in family coverage under
Z’s group health plan for the plan year be-
ginning on October 1, 2008. On May 1, 2009, E
turns 22 years old and ceases to be eligible as
a dependent under Z’s plan and loses cov-
erage. D drops coverage but remains an em-
ployee of Z.

(ii) Conclusion. In this Example 2, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll (including
written notice of an opportunity to enroll)
that continues for at least 30 days, with en-
rollment effective not later than October 1,
2010.

Example 3. (i) Facts. Same facts as Example
2, except that D did not drop coverage. In-
stead, D switched to a lower-cost benefit
package option.

(ii) Conclusion. In this Example 3, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll in any benefit
package available to similarly situated indi-
viduals who enroll when first eligible.

Example 4. (i) Facts. Same facts as Example
2, except that E elected COBRA continuation
coverage.

(ii) Conclusion. In this Example 4, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll other than as
a COBRA qualified beneficiary (and must
provide, by that date, written notice of the
opportunity to enroll) that continues for at
least 30 days, with enrollment effective not
later than October 1, 2010.

Example 5. (1) Facts. Employer X maintains
a group health plan with a calendar year
plan year. Prior to 2011, the plan allows chil-
dren of employees to be covered under the
plan until the child attains age 22. During
the 2009 plan year, an individual with a 22-
year old child joins the plan; the child is de-
nied coverage because the child is 22.

(ii) Conclusion. In this Example 5, notwith-
standing that the child was not previously
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covered under the plan, the plan must pro-
vide the child, not later than January 1, 2011,
an opportunity to enroll (including written
notice to the employee of an opportunity to
enroll the child) that continues for at least
30 days, with enrollment effective not later
than January 1, 2011.

(g) Special rule for grandfathered group
health plans—(1) For plan years begin-
ning before January 1, 2014, a group
health plan that qualifies as a grand-
fathered health plan under section 1251
of the Patient Protection and Afford-
able Care Act and that makes available
dependent coverage of children may ex-
clude an adult child who has not at-
tained age 26 from coverage only if the
adult child is eligible to enroll in an el-
igible employer-sponsored health plan
(as defined in section 5000A(f)(2) of the
Internal Revenue Code) other than a
group health plan of a parent.

(2) For plan years beginning on or
after January 1, 2014, a group health
plan that qualifies as a grandfathered
health plan under section 1251 of the
Patient Protection and Affordable Care
Act must comply with the require-
ments of paragraphs (a) through (f) of
this section.

(h) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after September 23,
2010. See §147.140 of this part for deter-
mining the application of this section
to grandfathered health plans.

[75 FR 27138, May 13, 2010, as amended at 75
FR 34566, June 17, 2010]

§147.126 No lifetime or annual limits.

(a) Prohibition—(1) Lifetime limits. Ex-
cept as provided in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
or individual health insurance cov-
erage, may not establish any lifetime
limit on the dollar amount of benefits
for any individual.

(2) Annual limits—(i) General rule. Ex-
cept as provided in paragraphs
(a)(2)(i), (b), and (d) of this section, a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, may not es-
tablish any annual limit on the dollar
amount of benefits for any individual.

(i1) Exception for health flexible spend-
ing arrangements. A health flexible

§147.126

spending arrangement (as defined in
section 106(c)(2) of the Internal Rev-
enue Code) is not subject to the re-
quirement in paragraph (a)(2)(i) of this
section.

(b) Construction—(1) Permissible limits
on specific covered benefits. The rules of
this section do not prevent a group
health plan, or a health insurance
issuer offering group or individual
health insurance coverage, from plac-
ing annual or lifetime dollar limits
with respect to any individual on spe-
cific covered benefits that are not es-
sential health benefits to the extent
that such limits are otherwise per-
mitted under applicable Federal or
State law. (The scope of essential
health benefits is addressed in para-
graph (c) of this section).

(2) Condition-based exclusions. The
rules of this section do not prevent a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, from ex-
cluding all benefits for a condition.
However, if any benefits are provided
for a condition, then the requirements
of this section apply. Other require-
ments of Federal or State law may re-
quire coverage of certain benefits.

(c) Definition of essential health bene-
fits. The term ‘‘essential health bene-
fits” means essential health benefits
under section 1302(b) of the Patient
Protection and Affordable Care Act and
applicable regulations.

(d) Restricted annual limits permissible
prior to 2014—1) In general. With re-
spect to plan years (in the individual
market, policy years) beginning prior
to January 1, 2014, a group health plan,
or a health insurance issuer offering
group or individual health insurance
coverage, may establish, for any indi-
vidual, an annual limit on the dollar
amount of benefits that are essential
health benefits, provided the limit is
no less than the amounts in the fol-
lowing schedule:

(i) For a plan year (in the individual
market, policy year) beginning on or
after September 23, 2010, but before
September 23, 2011, $750,000.

(ii) For a plan year (in the individual
market, policy year) beginning on or
after September 23, 2011, but before
September 23, 2012, $1,250,000.
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(iii) For plan years (in the individual
market, policy years) beginning on or
after September 23, 2012, but before
January 1, 2014, $2,000,000.

(2) Only essential health benefits taken
into account. In determining whether
an individual has received benefits that
meet or exceed the applicable amount
described in paragraph (d)(1) of this
section, a plan or issuer must take into
account only essential health benefits.

(3) Waiver authority of the Secretary.
For plan years (in the individual mar-
ket, policy years) beginning before
January 1, 2014, the Secretary may es-
tablish a program under which the re-
quirements of paragraph (d)(1) of this
section relating to annual limits may
be waived (for such period as is speci-
fied by the Secretary) for a group
health plan or health insurance cov-
erage that has an annual dollar limit
on benefits below the restricted annual
limits provided under paragraph (d)(1)
of this section if compliance with para-
graph (d)(1) of this section would result
in a significant decrease in access to
benefits under the plan or health insur-
ance coverage or would significantly
increase premiums for the plan or
health insurance coverage.

(e) Transitional rules for individuals
whose coverage or benefits ended by rea-
son of reaching a lifetime limit—(1) In
general. The relief provided in the tran-
sitional rules of this paragraph (e) ap-
plies with respect to any individual—

(1) Whose coverage or benefits under
a group health plan or group or indi-
vidual health insurance coverage ended
by reason of reaching a lifetime limit
on the dollar value of all benefits for
any individual (which, under this sec-
tion, is no longer permissible); and

(ii) Who becomes eligible (or is re-
quired to become eligible) for benefits
not subject to a lifetime limit on the
dollar value of all benefits under the
group health plan or group or indi-
vidual health insurance coverage on
the first day of the first plan year (in
the individual market, policy year) be-
ginning on or after September 23, 2010,
by reason of the application of this sec-
tion.

(2) Notice and enrollment opportunity
requirements—(i) If an individual de-
scribed in paragraph (e)(1) of this sec-
tion is eligible for benefits (or is re-

45 CFR Subtitle A (10-1-11 Edition)

quired to become eligible for benefits)
under the group health plan—or group
or individual health insurance cov-
erage—described in paragraph (e)(1) of
this section, the plan and the issuer are
required to give the individual written
notice that the lifetime limit on the
dollar value of all benefits no longer
applies and that the individual, if cov-
ered, is once again eligible for benefits
under the plan. Additionally, if the in-
dividual is not enrolled in the plan or
health insurance coverage, or if an en-
rolled individual is eligible for but not
enrolled in any benefit package under
the plan or health insurance coverage,
then the plan and issuer must also give
such an individual an opportunity to
enroll that continues for at least 30
days (including written notice of the
opportunity to enroll). The notices and
enrollment opportunity required under
this paragraph (e)(2)(i) must be pro-
vided beginning not later than the first
day of the first plan year (in the indi-
vidual market, policy year) beginning
on or after September 23, 2010.

(ii) The notices required under para-
graph (e)(2)(i) of this section may be
provided to an employee on behalf of
the employee’s dependent (in the indi-
vidual market, to the primary sub-
scriber on behalf of the primary sub-
scriber’s dependent). In addition, for a
group health plan or group health in-
surance coverage, the notices may be
included with other enrollment mate-
rials that a plan distributes to employ-
ees, provided the statement is promi-
nent. For either notice, with respect to
a group health plan or group health in-
surance coverage, if a notice satisfying
the requirements of this paragraph
(e)(2) is provided to an individual, the
obligation to provide the notice with
respect to that individual is satisfied
for both the plan and the issuer.

(3) Effective date of coverage. In the
case of an individual who enrolls under
paragraph (e)(2) of this section, cov-
erage must take effect not later than
the first day of the first plan year (in
the individual market, policy year) be-
ginning on or after September 23, 2010.

(4) Treatment of enrollees in a group
health plan. Any individual enrolling in
a group health plan pursuant to para-
graph (e)(2) of this section must be
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treated as if the individual were a spe-
cial enrollee, as provided under the
rules of §146.117(d). Accordingly, the in-
dividual (and, if the individual would
not be a participant once enrolled in
the plan, the participant through
whom the individual is otherwise eligi-
ble for coverage under the plan) must
be offered all the benefit packages
available to similarly situated individ-
uals who did not lose coverage by rea-
son of reaching a lifetime limit on the
dollar value of all benefits. For this
purpose, any difference in benefits or
cost-sharing requirements constitutes
a different benefit package. The indi-
vidual also cannot be required to pay
more for coverage than similarly situ-
ated individuals who did not lose cov-
erage by reason of reaching a lifetime
limit on the dollar value of all benefits.

(6) Examples. The rules of this para-
graph (e) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Employer Y maintains
a group health plan with a calendar year
plan year. The plan has a single benefit
package. For plan years beginning before
September 23, 2010, the plan has a lifetime
limit on the dollar value of all benefits. Indi-
vidual B, an employee of Y, was enrolled in
Y’s group health plan at the beginning of the
2008 plan year. On June 10, 2008, B incurred a
claim for benefits that exceeded the lifetime
limit under Y’s plan and ceased to be en-
rolled in the plan. B is still eligible for cov-
erage under Y’s group health plan. On or be-
fore January 1, 2011, Y’s group health plan
gives B written notice informing B that the
lifetime limit on the dollar value of all bene-
fits no longer applies, that individuals whose
coverage ended by reason of reaching a life-
time limit under the plan are eligible to en-
roll in the plan, and that individuals can re-
quest such enrollment through February 1,
2011 with enrollment effective retroactively
to January 1, 2011.

(ii) Conclusion. In this Example 1, the plan
has complied with the requirements of this
paragraph (e) by providing a timely written
notice and enrollment opportunity to B that
lasts at least 30 days.

Example 2. (i) Facts. Employer Z maintains
a group health plan with a plan year begin-
ning October 1 and ending September 30.
Prior to October 1, 2010, the group health
plan has a lifetime limit on the dollar value
of all benefits. Individual D, an employee of
Z, and Individual E, D’s child, were enrolled
in family coverage under Z’s group health
plan for the plan year beginning on October
1, 2008. On May 1, 2009, E incurred a claim for
benefits that exceeded the lifetime limit

§147.126

under Z’s plan. D dropped family coverage
but remains an employee of Z and is still eli-
gible for coverage under Z’s group health
plan.

(ii) Conclusion. In this Example 2, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll (including
written notice of an opportunity to enroll)
that continues for at least 30 days, with en-
rollment effective not later than October 1,
2010.

Example 3. (i) Facts. Same facts as Example
2, except that Z’s plan had two benefit pack-
ages (a low-cost and a high-cost option). In-
stead of dropping coverage, D switched to
the low-cost benefit package option.

(ii) Conclusion. In this Example 3, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll in any benefit
package available to similarly situated indi-
viduals who enroll when first eligible. The
plan would have to provide D and E the op-
portunity to enroll in any benefit package
available to similarly situated individuals
who enroll when first eligible, even if D had
not switched to the low-cost benefit package
option.

Example 4. (i) Facts. Employer @ maintains
a group health plan with a plan year begin-
ning October 1 and ending September 30. For
the plan year beginning on October 1, 2009, @
has an annual 1limit on the dollar value of all
benefits of $500,000.

(ii) Conclusion. In this Example 4, @ must
raise the annual limit on the dollar value of
essential health benefits to at least $750,000
for the plan year beginning October 1, 2010.
For the plan year beginning October 1, 2011,
@ must raise the annual limit to at least
$1.25 million. For the plan year beginning
October 1, 2012, @ must raise the annual
limit to at least $2 million. ® may also im-
pose a restricted annual limit of $2 million
for the plan year beginning October 1, 2013.
After the conclusion of that plan year, ®
cannot impose an overall annual limit.

Example 5. (i) Facts. Same facts as Example
4, except that the annual limit for the plan
year beginning on October 1, 2009, is $1 mil-
lion and @ lowers the annual limit for the
plan year beginning October 1, 2010 to
$750,000.

(ii) Conclusion. In this Example 5, @ com-
plies with the requirements of this para-
graph (e). However, @’s choice to lower its
annual limit means that under
§147.140(g)(1)(vi)(C), the group health plan
will cease to be a grandfathered health plan
and will be generally subject to all of the
provisions of PHS Act sections 2701 through
2719A.

Example 6. (i) Facts. For a policy year that
began on October 1, 2009, Individual T has in-
dividual health insurance coverage with a
lifetime limit on the dollar value of all bene-
fits of $1 million. For the policy year begin-
ning October 1, 2010, the issuer of 7”s health
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insurance coverage eliminates the lifetime
limit and replaces it with an annual limit of
$1 million dollars. In the policy year begin-
ning October 1, 2011, the issuer of 7’s health
insurance coverage maintains the annual
limit of $1 million dollars.

(ii) Conclusion. In this Ezxample 6, the
issuer’s replacement of a lifetime limit with
an equal dollar annual limit allows it to
maintain status as a grandfathered health
policy under §147.140(g)(1)(vi)(B). Since
grandfathered health plans that are indi-
vidual health insurance coverage are not
subject to the requirements of this section
relating to annual limits, the issuer does not
have to comply with this paragraph (e).

(f) Applicabdility date. The provisions
of this section apply for plan years (in
the individual market, for policy
years) beginning on or after September
23, 2010. See §147.140 of this part for de-
termining the application of this sec-
tion to grandfathered health plans
(providing that the prohibitions on life-
time and annual limits apply to all
grandfathered health plans that are
group health plans and group health in-
surance coverage, including the special
rules regarding restricted annual lim-
its, and the prohibition on Ilifetime
limits apply to individual health insur-
ance coverage that is a grandfathered
health plan but the rules on annual
limits do not apply to individual health
insurance coverage that is a grand-
fathered health plan).

[75 FR 37236, June 28, 2010]

§147.128 Rules regarding rescissions.

(a) Prohibition on rescissions—(1) A
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, must not
rescind coverage under the plan, or
under the policy, certificate, or con-
tract of insurance, with respect to an
individual (including a group to which
the individual belongs or family cov-
erage in which the individual is in-
cluded) once the individual is covered
under the plan or coverage, unless the
individual (or a person seeking cov-
erage on behalf of the individual) per-
forms an act, practice, or omission
that constitutes fraud, or unless the in-
dividual makes an intentional mis-
representation of material fact, as pro-
hibited by the terms of the plan or cov-
erage. A group health plan, or a health
insurance issuer offering group or indi-

45 CFR Subtitle A (10-1-11 Edition)

vidual health insurance coverage, must
provide at least 30 days advance writ-
ten notice to each participant (in the
individual market, primary subscriber)
who would be affected before coverage
may be rescinded under this paragraph
(a)(1), regardless of, in the case of
group coverage, whether the coverage
is insured or self-insured, or whether
the rescission applies to an entire
group or only to an individual within
the group. (The rules of this paragraph
(a)(1) apply regardless of any
contestability period that may other-
wise apply.)

(2) For purposes of this section, a re-
scission is a cancellation or discontinu-
ance of coverage that has retroactive
effect. For example, a cancellation
that treats a policy as void from the
time of the individual’s or group’s en-
rollment is a rescission. As another ex-
ample, a cancellation that voids bene-
fits paid up to a year before the can-
cellation is also a rescission for this
purpose. A cancellation or discontinu-
ance of coverage is not a rescission if—

(i) The cancellation or discontinu-
ance of coverage has only a prospective
effect; or

(ii) The cancellation or discontinu-
ance of coverage is effective retro-
actively to the extent it is attributable
to a failure to timely pay required pre-
miums or contributions towards the
cost of coverage.

(3) The rules of this paragraph (a) are
illustrated by the following examples:

Example 1. (i) Facts. Individual 4 seeks en-
rollment in an insured group health plan.
The plan terms permit rescission of coverage
with respect to an individual if the indi-
vidual engages in fraud or makes an inten-
tional misrepresentation of a material fact.
The plan requires A to complete a question-
naire regarding A’s prior medical history,
which affects setting the group rate by the
health insurance issuer. The questionnaire
complies with the other requirements of this
part and part 146. The questionnaire includes
the following question: ‘“‘Is there anything
else relevant to your health that we should
know?”’ A inadvertently fails to list that A
visited a psychologist on two occasions, six
years previously. A is later diagnosed with
breast cancer and seeks benefits under the
plan. On or around the same time, the issuer
receives information about A4’s visits to the
psychologist, which was not disclosed in the
questionnaire.
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(ii) Conclusion. In this Example 1, the plan
cannot rescind A’s coverage because A’s fail-
ure to disclose the visits to the psychologist
was inadvertent. Therefore, it was not fraud-
ulent or an intentional misrepresentation of
material fact.

Example 2. (i) Facts. An employer sponsors
a group health plan that provides coverage
for employees who work at least 30 hours per
week. Individual B has coverage under the
plan as a full-time employee. The employer
reassigns B to a part-time position. Under
the terms of the plan, B is no longer eligible
for coverage. The plan mistakenly continues
to provide health coverage, collecting pre-
miums from B and paying claims submitted
by B. After a routine audit, the plan dis-
covers that B no longer works at least 30
hours per week. The plan rescinds B’s cov-
erage effective as of the date that B changed
from a full-time employee to a part-time em-
ployee.

(ii) Conclusion. In this Erample 2, the plan
cannot rescind B’s coverage because there
was no fraud or an intentional misrepresen-
tation of material fact. The plan may cancel
coverage for B prospectively, subject to
other applicable Federal and State laws.

(b) Compliance with other requirements.
Other requirements of Federal or State
law may apply in connection with a re-
scission of coverage.

(c) Applicability date. The provisions
of this section apply for plan years (in
the individual market, for policy
years) beginning on or after September
23, 2010. See §147.140 of this part for de-
termining the application of this sec-
tion to grandfathered health plans
(providing that the rules regarding re-
scissions and advance notice apply to
all grandfathered health plans).

[75 FR 37238, June 28, 2010]

§147.130 Coverage of
health services.

(a) Services—(1) In general. Beginning
at the time described in paragraph (b)
of this section, a group health plan, or
a health insurance issuer offering
group or individual health insurance
coverage, must provide coverage for all
of the following items and services, and
may not impose any cost-sharing re-
quirements (such as a copayment, coin-
surance, or deductible) with respect to
those items or services:

(i) Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services

preventive
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Task Force with respect to the indi-
vidual involved (except as otherwise
provided in paragraph (c) of this sec-
tion);

(ii) Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on Immuniza-
tion Practices of the Centers for Dis-
ease Control and Prevention with re-
spect to the individual involved (for
this purpose, a recommendation from
the Advisory Committee on Immuniza-
tion Practices of the Centers for Dis-
ease Control and Prevention is consid-
ered in effect after it has been adopted
by the Director of the Centers for Dis-
ease Control and Prevention, and a rec-
ommendation is considered to be for
routine use if it is listed on the Immu-
nization Schedules of the Centers for
Disease Control and Prevention);

(iii) With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings pro-
vided for in comprehensive guidelines
supported by the Health Resources and
Services Administration; and

(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, preventive care
and screenings provided for in binding
comprehensive health plan coverage
guidelines supported by the Health Re-
sources and Services Administration.

(A) In developing the binding health
plan coverage guidelines specified in
this paragraph (a)(1)(iv), the Health Re-
sources and Services Administration
shall be informed by evidence and may
establish exemptions from such guide-
lines with respect to group health
plans established or maintained by re-
ligious employers and health insurance
coverage provided in connection with
group health plans established or main-
tained by religious employers with re-
spect to any requirement to cover con-
traceptive services under such guide-
lines.

(B) For purposes of this subsection, a
“religious employer’” is an organiza-
tion that meets all of the following cri-
teria:

(I) The inculcation of religious val-
ues is the purpose of the organization.

(2) The organization primarily em-
ploys persons who share the religious
tenets of the organization.
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(3) The organization serves primarily
persons who share the religious tenets
of the organization.

(4) The organization is a nonprofit or-
ganization as described in section
6033(a)(1) and section 6033(a)(3)(A)({) or
(iii) of the Internal Revenue Code of
1986, as amended.

(2) Office visits—(i) If an item or serv-
ice described in paragraph (a)(1) of this
section is billed separately (or is
tracked as individual encounter data
separately) from an office visit, then a
plan or issuer may impose cost-sharing
requirements with respect to the office
visit.

(ii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the deliv-
ery of such an item or service, then a
plan or issuer may not impose cost-
sharing requirements with respect to
the office visit.

(iii) If an item or service described in
paragraph (a)(l) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is not the de-
livery of such an item or service, then
a plan or issuer may impose cost-shar-
ing requirements with respect to the
office visit.

(iv) The rules of this paragraph (a)(2)
are illustrated by the following exam-
ples:

Example 1. (i) Facts. An individual covered
by a group health plan visits an in-network
health care provider. While visiting the pro-
vider, the individual is screened for choles-
terol abnormalities, which has in effect a
rating of A or B in the current recommenda-
tions of the United States Preventive Serv-
ices Task Force with respect to the indi-
vidual. The provider bills the plan for an of-
fice visit and for the laboratory work of the
cholesterol screening test.

(ii) Conclusion. In this Example 1, the plan
may not impose any cost-sharing require-
ments with respect to the separately-billed
laboratory work of the cholesterol screening
test. Because the office visit is billed sepa-
rately from the cholesterol screening test,
the plan may impose cost-sharing require-
ments for the office visit.

Example 2. (i) Facts. Same facts as Example
1. As the result of the screening, the indi-
vidual is diagnosed with hyperlipidemia and
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is prescribed a course of treatment that is
not included in the recommendations under
paragraph (a)(1) of this section.

(ii) Conclusion. In this Example 2, because
the treatment is not included in the rec-
ommendations under paragraph (a)(1) of this
section, the plan is not prohibited from im-
posing cost-sharing requirements with re-
spect to the treatment.

Example 3. (i) Facts. An individual covered
by a group health plan visits an in-network
health care provider to discuss recurring ab-
dominal pain. During the visit, the indi-
vidual has a blood pressure screening, which
has in effect a rating of A or B in the current
recommendations of the United States Pre-
ventive Services Task Force with respect to
the individual. The provider bills the plan for
an office visit.

(ii) Conclusion. In this Example 3, the blood
pressure screening is provided as part of an
office visit for which the primary purpose
was not to deliver items or services described
in paragraph (a)(1) of this section. Therefore,
the plan may impose a cost-sharing require-
ment for the office visit charge.

Example 4. (i) Facts. A child covered by a
group health plan visits an in-network pedia-
trician to receive an annual physical exam
described as part of the comprehensive
guidelines supported by the Health Re-
sources and Services Administration. During
the office visit, the child receives additional
items and services that are not described in
the comprehensive guidelines supported by
the Health Resources and Services Adminis-
tration, nor otherwise described in para-
graph (a)(1) of this section. The provider bills
the plan for an office visit.

(ii) Conclusion. In this Example 4, the serv-
ice was not billed as a separate charge and
was billed as part of an office visit. More-
over, the primary purpose for the visit was
to deliver items and services described as
part of the comprehensive guidelines sup-
ported by the Health Resources and Services
Administration. Therefore, the plan may not
impose a cost-sharing requirement for the of-
fice visit charge.

(3) Out-of-network providers. Nothing
in this section requires a plan or issuer
that has a network of providers to pro-
vide benefits for items or services de-
scribed in paragraph (a)(1) of this sec-
tion that are delivered by an out-of-
network provider. Moreover, nothing in
this section precludes a plan or issuer
that has a network of providers from
imposing cost-sharing requirements for
items or services described in para-
graph (a)(1) of this section that are de-
livered by an out-of-network provider.

(4) Reasonable medical management.
Nothing prevents a plan or issuer from
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using reasonable medical management
techniques to determine the frequency,
method, treatment, or setting for an
item or service described in paragraph
(a)(1) of this section to the extent not
specified in the recommendation or
guideline.

(5) Services not described. Nothing in
this section prohibits a plan or issuer
from providing coverage for items and
services in addition to those rec-
ommended by the United States Pre-
ventive Services Task Force or the Ad-
visory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, or provided for
by guidelines supported by the Health
Resources and Services Administra-
tion, or from denying coverage for
items and services that are not rec-
ommended by that task force or that
advisory committee, or under those
guidelines. A plan or issuer may im-
pose cost-sharing requirements for a
treatment not described in paragraph
(a)(1) of this section, even if the treat-
ment results from an item or service
described in paragraph (a)(1) of this
section.

(b) Timing—(1) In general. A plan or
issuer must provide coverage pursuant
to paragraph (a)(1) of this section for
plan years (in the individual market,
policy years) that begin on or after
September 23, 2010, or, if later, for plan
years (in the individual market, policy
years) that begin on or after the date
that is one year after the date the rec-
ommendation or guideline is issued.

(2) Changes in recommendations or
guidelines. A plan or issuer is not re-
quired under this section to provide
coverage for any items and services
specified in any recommendation or
guideline described in paragraph (a)(1)
of this section after the recommenda-
tion or guideline is no longer described
in paragraph (a)(1) of this section.
Other requirements of Federal or State
law may apply in connection with a
plan or issuer ceasing to provide cov-
erage for any such items or services,
including PHS Act section 2715(d)4),
which requires a plan or issuer to give
60 days advance notice to an enrollee
before any material modification will
become effective.

(c) Recommendations not current. For
purposes of paragraph (a)(1)(i) of this

§147.136

section, and for purposes of any other
provision of law, recommendations of
the United States Preventive Services
Task Force regarding breast cancer
screening, mammography, and preven-
tion issued in or around November 2009
are not considered to be current.

(d) Applicability date. The provisions
of this section apply for plan years (in
the individual market, for policy
years) beginning on or after September
23, 2010. See §147.140 of this Part for de-
termining the application of this sec-
tion to grandfathered health plans
(providing that these rules regarding
coverage of preventive health services
do not apply to grandfathered health
plans).

[75 FR 41759, July 19, 2010; 76 FR 46626, Aug.
3, 2011]

§147.136 Internal claims and appeals
and external review processes.

(a) Scope and definitions—(1) Scope.
This section sets forth requirements
with respect to internal claims and ap-
peals and external review processes for
group health plans and health insur-
ance issuers that are not grandfathered
health plans under §147.140 of this part.
Paragraph (b) of this section provides
requirements for internal claims and
appeals processes. Paragraph (c) of this
section sets forth rules governing the
applicability of State external review
processes. Paragraph (d) of this section
sets forth a Federal external review
process for plans and issuers not sub-
ject to an applicable State external re-
view process. Paragraph (e) of this sec-
tion prescribes requirements for ensur-
ing that notices required to be provided
under this section are provided in a
culturally and linguistically appro-
priate manner. Paragraph (f) of this
section describes the authority of the
Secretary to deem certain external re-
view processes in existence on March
23, 2010 as in compliance with para-
graph (c) or (d) of this section. Para-
graph (g) of this section sets forth the
applicability date for this section.

(2) Definitions. For purposes of this
section, the following definitions
apply—

(1) Adverse benefit determination. An
adverse benefit determination means an
adverse benefit determination as de-
fined in 29 CFR 2560.503-1, as well as
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any rescission of coverage, as described
in §147.128 (whether or not, in connec-
tion with the rescission, there is an ad-
verse effect on any particular benefit
at that time).

(i1) Appeal (or internal appeal). An ap-
peal or internal appeal means review by
a plan or issuer of an adverse benefit
determination, as required in para-
graph (b) of this section.

(iii) Claimant. Claimant means an in-
dividual who makes a claim under this
section. For purposes of this section,
references to claimant include a claim-
ant’s authorized representative.

(iv) External review. External review
means a review of an adverse benefit
determination (including a final inter-
nal adverse benefit determination) con-
ducted pursuant to an applicable State
external review process described in
paragraph (c) of this section or the
Federal external review process of
paragraph (d) of this section.

(v) Final internal adverse benefit deter-
mination. A final internal adverse benefit
determination means an adverse benefit
determination that has been upheld by
a plan or issuer at the completion of
the internal appeals process applicable
under paragraph (b) of this section (or
an adverse benefit determination with
respect to which the internal appeals
process has been exhausted under the
deemed exhaustion rules of paragraph
(0)(2)(A1)(F) or (b)(3)(ii)(F) of this sec-
tion).

(vi) Final external review decision. A
final external review decision, as used in
paragraph (d) of this section, means a
determination by an independent re-
view organization at the conclusion of
an external review.

(vil) Independent review organization
(or IRO). An independent review organi-
cation (or IRO) means an entity that
conducts independent external reviews
of adverse benefit determinations and
final internal adverse benefit deter-
minations pursuant to paragraph (c) or
(d) of this section.

(viii) NAIC Uniform Model Act. The
NAIC Uniform Model Act means the Uni-
form Health Carrier External Review
Model Act promulgated by the Na-
tional Association of Insurance Com-
missioners in place on July 23, 2010.

(b) Internal claims and appeals proc-
ess—(1) In general. A group health plan
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and a health insurance issuer offering
group or individual health insurance
coverage must implement an effective
internal claims and appeals process, as
described in this paragraph (b).

(2) Requirements for group health plans
and group health insurance issuers. A
group health plan and a health insur-
ance issuer offering group health insur-
ance coverage must comply with all
the requirements of this paragraph
(b)(2). In the case of health insurance
coverage offered in connection with a
group health plan, if either the plan or
the issuer complies with the internal
claims and appeals process of this para-
graph (b)(2), then the obligation to
comply with this paragraph (b)(2) is
satisfied for both the plan and the
issuer with respect to the health insur-
ance coverage.

(i) Minimum internal claims and ap-
peals standards. A group health plan
and a health insurance issuer offering
group health insurance coverage must
comply with all the requirements ap-
plicable to group health plans under 29
CFR 2560.503-1, except to the extent
those requirements are modified by
paragraph (b)(2)(ii) of this section. Ac-
cordingly, under this paragraph (b),
with respect to health insurance cov-
erage offered in connection with a
group health plan, the group health in-
surance issuer is subject to the require-
ments in 29 CFR 2560.503-1 to the same
extent as the group health plan.

(ii) Additional standards. In addition
to the requirements in paragraph
(b)(2)(1) of this section, the internal
claims and appeals processes of a group
health plan and a health insurance
issuer offering group health insurance
coverage must meet the requirements
of this paragraph (b)(2)(ii).

(A) Clarification of meaning of adverse
benefit determination. For purposes of
this paragraph (b)(2), an ‘“‘adverse ben-
efit determination” includes an ad-
verse benefit determination as defined
in paragraph (a)(2)(i) of this section.
Accordingly, in complying with 29 CFR
2560.503-1, as well as the other provi-
sions of this paragraph (b)(2), a plan or
issuer must treat a rescission of cov-
erage (whether or not the rescission
has an adverse effect on any particular
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benefit at that time) as an adverse ben-
efit determination. (Rescissions of cov-
erage are subject to the requirements
of §147.128 of this part.)

(B) Expedited notification of benefit de-
terminations involving urgent care. The
requirements of 29 CFR 2560.503-
1(£)(2)(1) (which generally provide,
among other things, in the case of ur-
gent care claims for notification of the
plan’s benefit determination (whether
adverse or not) as soon as possible, tak-
ing into account the medical exigen-
cies, but not later than 72 hours after
receipt of the claim) continue to apply
to the plan and issuer. For purposes of
this paragraph (b)(2)(ii)(B), a claim in-
volving urgent care has the meaning
given in 29 CFR 2560.503-1(m)(1), as de-
termined by the attending provider,
and the plan or issuer shall defer to
such determination of the attending
provider.

(C) Full and fair review. A plan and
issuer must allow a claimant to review
the claim file and to present evidence
and testimony as part of the internal
claims and appeals process. Specifi-
cally, in addition to complying with
the requirements of 29 CFR 2560.503—
1(h)(2)—

(I) The plan or issuer must provide
the claimant, free of charge, with any
new or additional evidence considered,
relied upon, or generated by the plan or
issuer (or at the direction of the plan
or issuer) in connection with the claim;
such evidence must be provided as soon
as possible and sufficiently in advance
of the date on which the notice of final
internal adverse benefit determination
is required to be provided under 29 CFR
2560.503-1(i) to give the claimant a rea-
sonable opportunity to respond prior to
that date; and

(2) Before the plan or issuer can issue
a final internal adverse benefit deter-
mination based on a new or additional
rationale, the claimant must be pro-
vided, free of charge, with the ration-
ale; the rationale must be provided as
soon as possible and sufficiently in ad-
vance of the date on which the notice
of final internal adverse benefit deter-
mination is required to be provided
under 29 CFR 2560.503-1(i) to give the
claimant a reasonable opportunity to
respond prior to that date.
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(D) Avoiding conflicts of interest. In ad-
dition to the requirements of 29 CFR
2560.503-1(b) and (h) regarding full and
fair review, the plan and issuer must
ensure that all claims and appeals are
adjudicated in a manner designed to
ensure the independence and impar-
tiality of the persons involved in mak-
ing the decision. Accordingly, decisions
regarding hiring, compensation, termi-
nation, promotion, or other similar
matters with respect to any individual
(such as a claims adjudicator or med-
ical expert) must not be made based
upon the likelihood that the individual
will support the denial of benefits.

(E) Notice. A plan and issuer must
provide notice to individuals, in a cul-
turally and linguistically appropriate
manner (as described in paragraph (e)
of this section) that complies with the
requirements of 29 CFR 2560.503-1(g)
and (j). The plan and issuer must also
comply with the additional require-
ments of this paragraph (b)(2)(ii)(E).

(I) The plan and issuer must ensure
that any notice of adverse benefit de-
termination or final internal adverse
benefit determination includes infor-
mation sufficient to identify the claim
involved (including the date of service,
the health care provider, the claim
amount (if applicable), and a statement
describing the availability, upon re-
quest, of the diagnosis code and its cor-
responding meaning, and the treatment
code and its corresponding meaning).

(2) The plan and issuer must provide
to participants and beneficiaries, as
soon as practicable, upon request, the
diagnosis code and its corresponding
meaning, and the treatment code and
its corresponding meaning, associated
with any adverse benefit determination
or final internal adverse benefit deter-
mination. The plan or issuer must not
consider a request for such diagnosis
and treatment information, in itself, to
be a request for an internal appeal
under this paragraph (b) or an external
review under paragraphs (c) and (d) of
this section.

(3) The plan and issuer must ensure
that the reason or reasons for the ad-
verse benefit determination or final in-
ternal adverse benefit determination
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includes the denial code and its cor-
responding meaning, as well as a de-
scription of the plan’s or issuer’s stand-
ard, if any, that was used in denying
the claim. In the case of a notice of
final internal adverse benefit deter-
mination, this description must in-
clude a discussion of the decision.

(4) The plan and issuer must provide
a description of available internal ap-
peals and external review processes, in-
cluding information regarding how to
initiate an appeal.

(5) The plan and issuer must disclose
the availability of, and contact infor-
mation for, any applicable office of
health insurance consumer assistance
or ombudsman established under PHS
Act section 2793 to assist individuals
with the internal claims and appeals
and external review processes.

(F) Deemed exhaustion of internal
claims and appeals processes—(1) In the
case of a plan or issuer that fails to ad-
here to all the requirements of this
paragraph (b)(2) with respect to a
claim, the claimant is deemed to have
exhausted the internal claims and ap-
peals process of this paragraph (b), ex-
cept as provided in paragraph
(D)(2)({1)(F)(2) of this section. Accord-
ingly, the claimant may initiate an ex-
ternal review under paragraph (c) or (d)
of this section, as applicable. The
claimant is also entitled to pursue any
available remedies under section 502(a)
of ERISA or under State law, as appli-
cable, on the basis that the plan or
issuer has failed to provide a reason-
able internal claims and appeals proc-
ess that would yield a decision on the
merits of the claim. If a claimant
chooses to pursue remedies under sec-
tion 502(a) of ERISA under such cir-
cumstances, the claim or appeal is
deemed denied on review without the
exercise of discretion by an appropriate
fiduciary.

2) Notwithstanding paragraph
(b)(2)(i1)(F)(I) of this section, the inter-
nal claims and appeals process of this
paragraph (b) will not be deemed ex-
hausted based on de minimis violations
that do not cause, and are not likely to
cause, prejudice or harm to the claim-
ant so long as the plan or issuer dem-
onstrates that the violation was for
good cause or due to matters beyond
the control of the plan or issuer and
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that the violation occurred in the con-
text of an ongoing, good faith exchange
of information between the plan and
the claimant. This exception is not
available if the violation is part of a
pattern or practice of violations by the
plan or issuer. The claimant may re-
quest a written explanation of the vio-
lation from the plan or issuer, and the
plan or issuer must provide such expla-
nation within 10 days, including a spe-
cific description of its bases, if any, for
asserting that the violation should not
cause the internal claims and appeals
process of this paragraph (b) to be
deemed exhausted. If an external re-
viewer or a court rejects the claimant’s
request for immediate review under
paragraph (b)(2)(ii)(F)(1) of this section
on the basis that the plan met the
standards for the exception under this
paragraph (b)(2)(ii)(F)(2), the claimant
has the right to resubmit and pursue
the internal appeal of the claim. In
such a case, within a reasonable time
after the external reviewer or court re-
jects the claim for immediate review
(not to exceed 10 days), the plan shall
provide the claimant with notice of the
opportunity to resubmit and pursue
the internal appeal of the claim. Time
periods for re-filing the claim shall
begin to run upon claimant’s receipt of
such notice.

(iii) Requirement to provide continued
coverage pending the outcome of an ap-
peal. A plan and issuer subject to the
requirements of this paragraph (b)(2)
are required to provide continued cov-
erage pending the outcome of an ap-
peal. For this purpose, the plan and
issuer must comply with the require-
ments of 29 CFR 2560.503-1(f)(2)(ii),
which generally provides that benefits
for an ongoing course of treatment
cannot be reduced or terminated with-
out providing advance notice and an
opportunity for advance review.

(3) Requirements for individual health
insurance issuers. A health insurance
issuer offering individual health insur-
ance coverage must comply with all
the requirements of this paragraph
0)(3).

(i) Minimum internal claims and ap-
peals standards. A health insurance
issuer offering individual health insur-
ance coverage must comply with all
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the requirements of the ERISA inter-
nal claims and appeals procedures ap-
plicable to group health plans under 29
CFR 2560.503-1 except for the require-
ments with respect to multiemployer
plans, and except to the extent those
requirements are modified by para-
graph (b)(3)(ii) of this section. Accord-
ingly, under this paragraph (b), with
respect to individual health insurance
coverage, the issuer is subject to the
requirements in 29 CFR 2560.503-1 as if
the issuer were a group health plan.

(i1) Additional standards. In addition
to the requirements in paragraph
(b)(3)(1) of this section, the internal
claims and appeals processes of a
health insurance issuer offering indi-
vidual health insurance coverage must
meet the requirements of this para-
graph (b)(3)(ii).

(A) Clarification of meaning of adverse
benefit determination. For purposes of
this paragraph (b)(3), an adverse ben-
efit determination includes an adverse
benefit determination as defined in
paragraph (a)(2)(i) of this section. Ac-
cordingly, in complying with 29 CFR
2560.503-1, as well as other provisions of
this paragraph (b)(3), an issuer must
treat a rescission of coverage (whether
or not the rescission has an adverse ef-
fect on any particular benefit at that
time) and any decision to deny cov-
erage in an initial eligibility deter-
mination as an adverse benefit deter-
mination. (Rescissions of coverage are
subject to the requirements of 45 CFR
147.128.)

(B) Ezxpedited notification of benefit de-
terminations involving urgent care. The
requirements of 29 CFR 2560.503-
1(f)(2)(i) (which generally provide,
among other things, in the case of ur-
gent care claims for notification of the
issuer’s benefit determination (whether
adverse or not) as soon as possible, tak-
ing into account the medical exigen-
cies, but not later than 72 hours after
receipt of the claim) continue to apply
to the issuer. For purposes of this para-
graph (b)(3)(ii)(B), a claim involving ur-
gent care has the meaning given in 29
CFR 2560.503-1(m)(1), as determined by
the attending provider, and the issuer
shall defer to such determination of
the attending provider.

(C) Full and fair review. An issuer
must allow a claimant to review the
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claim file and to present evidence and
testimony as part of the internal
claims and appeals process. Specifi-
cally, in addition to complying with
the requirements of 29 CFR 2560.503—
1(h)(2)—

(I) The issuer must provide the
claimant, free of charge, with any new
or additional evidence considered, re-
lied upon, or generated by the issuer
(or at the direction of the issuer) in
connection with the claim; such evi-
dence must be provided as soon as pos-
sible and sufficiently in advance of the
date on which the notice of final inter-
nal adverse benefit determination is re-
quired to be provided under 29 CFR
2560.503-1(i) to give the claimant a rea-
sonable opportunity to respond prior to
that date; and

(2) Before the issuer can issue a final
internal adverse benefit determination
based on a new or additional rationale,
the claimant must be provided, free of
charge, with the rationale; the ration-
ale must be provided as soon as pos-
sible and sufficiently in advance of the
date on which the notice of final inter-
nal adverse benefit determination is re-
quired to be provided under 29 CFR
2560.503-1(i) to give the claimant a rea-
sonable opportunity to respond prior to
that date.

(D) Avoiding conflicts of interest. In ad-
dition to the requirements of 29 CFR
2560.503-1(b) and (h) regarding full and
fair review, the issuer must ensure that
all claims and appeals are adjudicated
in a manner designed to ensure the
independence and impartiality of the
persons involved in making the deci-
sion. Accordingly, decisions regarding
hiring, compensation, termination,
promotion, or other similar matters
with respect to any individual (such as
a claims adjudicator or medical expert)
must not be made based upon the like-
lihood that the individual will support
the denial of benefits.

(BE) Notice. An issuer must provide no-
tice to individuals, in a culturally and
linguistically appropriate manner (as
described in paragraph (e) of this sec-
tion) that complies with the require-
ments of 29 CFR 2560.503-1(g) and (j).
The issuer must also comply with the
additional requirements of this para-
graph (b)(2)({1)(E).
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(I) The issuer must ensure that any
notice of adverse benefit determination
or final internal adverse benefit deter-
mination includes information suffi-
cient to identify the claim involved
(including the date of service, the
name of the health care provider, the
claim amount (if applicable), and a
statement describing the availability,
upon request, of the diagnosis code and
its corresponding meaning, and the
treatment code and its corresponding
meaning).

(2) The issuer must provide to par-
ticipants and beneficiaries, as soon as
practicable, upon request, the diag-
nosis code and its corresponding mean-
ing, and the treatment code and its
corresponding meaning, associated
with any adverse benefit determination
or final internal adverse benefit deter-
mination. The issuer must not consider
a request for such diagnosis and treat-
ment information, in itself, to be a re-
quest for an internal appeal under this
paragraph (b) or an external review
under paragraphs (c¢) and (d) of this sec-
tion.

(3) The issuer must ensure that the
reason or reasons for the adverse ben-
efit determination or final internal ad-
verse benefit determination includes
the denial code and its corresponding
meaning, as well as a description of the
issuer’s standard, if any, that was used
in denying the claim. In the case of a
notice of final internal adverse benefit
determination, this description must
include a discussion of the decision.

(4) The issuer must provide a descrip-
tion of available internal appeals and
external review processes, including in-
formation regarding how to initiate an
appeal.

(5) The issuer must disclose the avail-
ability of, and contact information for,
any applicable office of health insur-
ance consumer assistance or ombuds-
man established under PHS Act section
2793 to assist individuals with the in-
ternal claims and appeals and external
review processes.

(F) Deemed exhaustion of internal
claims and appeals processes—(1) In the
case of an issuer that fails to adhere to
all the requirements of this paragraph
(b)(3) with respect to a claim, the
claimant is deemed to have exhausted
the internal claims and appeals process
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of this paragraph (b), except as pro-
vided in paragraph (b)(3)(ii)(F)(2) of
this section. Accordingly, the claimant
may initiate an external review under
paragraph (c¢) or (d) of this section, as
applicable. The claimant is also enti-
tled to pursue any available remedies
under State law, as applicable, on the
basis that the issuer has failed to pro-
vide a reasonable internal claims and
appeals process that would yield a deci-
sion on the merits of the claim.

) Notwithstanding paragraph
(b)(3)({1)(F)(I) of this section, the inter-
nal claims and appeals process of this
paragraph (b) will not be deemed ex-
hausted based on de minimis violations
that do not cause, and are not likely to
cause, prejudice or harm to the claim-
ant so long as the issuer demonstrates
that the violation was for good cause
or due to matters beyond the control of
the issuer and that the violation oc-
curred in the context of an ongoing,
good faith exchange of information be-
tween the issuer and the claimant.
This exception is not available if the
violation is part of a pattern or prac-
tice of violations by the issuer. The
claimant may request a written expla-
nation of the violation from the issuer,
and the issuer must provide such expla-
nation within 10 days, including a spe-
cific description of its bases, if any, for
asserting that the violation should not
cause the internal claims and appeals
process of this paragraph (b) to be
deemed exhausted. If an external re-
viewer or a court rejects the claimant’s
request for immediate review under
paragraph (b)(3)(ii)(F)(I) of this section
on the basis that the issuer met the
standards for the exception under this
paragraph (b)(3)(ii)(F)(2), the claimant
has the right to resubmit and pursue
the internal appeal of the claim. In
such a case, within a reasonable time
after the external reviewer or court re-
jects the claim for immediate review
(not to exceed 10 days), the issuer shall
provide the claimant with notice of the
opportunity to resubmit and pursue
the internal appeal of the claim. Time
periods for re-filing the claim shall
begin to run upon claimant’s receipt of
such notice.

(G) One level of internal appeal. Not-
withstanding the requirements in 29
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CFR §2560.503-1(c)(3), a health insur-
ance issuer offering individual health
insurance coverage must provide for
only one level of internal appeal before
issuing a final determination.

(H) Recordkeeping requirements. A
health insurance issuer offering indi-
vidual health insurance coverage must
maintain for six years records of all
claims and notices associated with the
internal claims and appeals process, in-
cluding the information detailed in
paragraph (b)(3)(ii)(E) of this section
and any other information specified by
the Secretary. An issuer must make
such records available for examination
by the claimant or State or Federal
oversight agency upon request.

(iii) Requirement to provide continued
coverage pending the outcome of an ap-
peal. An issuer subject to the require-
ments of this paragraph (b)(3) is re-
quired to provide continued coverage
pending the outcome of an appeal. For
this purpose, the issuer must comply
with the requirements of 29 CFR
2560.503-1(f)(2)(ii) as if the issuer were a
group health plan, so that the issuer
cannot reduce or terminate an ongoing
course of treatment without providing
advance notice and an opportunity for
advance review.

(c) State standards for external review—
(1) In general. (i) If a State external re-
view process that applies to and is
binding on a health insurance issuer of-
fering group or individual health insur-
ance coverage includes at a minimum
the consumer protections in the NAIC
Uniform Model Act, then the issuer
must comply with the applicable State
external review process and is not re-
quired to comply with the Federal ex-
ternal review process of paragraph (d)
of this section. In such a case, to the
extent that benefits under a group
health plan are provided through
health insurance coverage, the group
health plan is not required to comply
with either this paragraph (c) or the
Federal external review process of
paragraph (d) of this section.

(ii) To the extent that a group health
plan provides benefits other than
through health insurance coverage
(that is, the plan is self-insured) and is
subject to a State external review proc-
ess that applies to and is binding on
the plan (for example, is not preempted
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by ERISA) and the State external re-
view process includes at a minimum
the consumer protections in the NAIC
Uniform Model Act, then the plan must
comply with the applicable State ex-
ternal review process and is not re-
quired to comply with the Federal ex-
ternal review process of paragraph (d)
of this section.

(iii) If a plan or issuer is not required
under paragraph (c¢)(1)(i) or (¢)(1)(i) of
this section to comply with the re-
quirements of this paragraph (c), then
the plan or issuer must comply with
the Federal external review process of
paragraph (d) of this section, except to
the extent, in the case of a plan, the
plan is not required under paragraph
(c)(1)(i) of this section to comply with
paragraph (d) of this section.

(2) Minimum standards for State exter-
nal review processes. An applicable
State external review process must
meet all the minimum consumer pro-
tections in this paragraph (c)(2). The
Department of Health and Human
Services will determine whether State
external review processes meet these
requirements.

(i) The State process must provide
for the external review of adverse ben-
efit determinations (including final in-
ternal adverse benefit determinations)
by issuers (or, if applicable, plans) that
are based on the issuer’s (or plan’s) re-
quirements for medical necessity, ap-
propriateness, health care setting,
level of care, or effectiveness of a cov-
ered benefit.

(i) The State process must require
issuers (or, if applicable, plans) to pro-
vide effective written notice to claim-
ants of their rights in connection with
an external review for an adverse ben-
efit determination.

(iii) To the extent the State process
requires exhaustion of an internal
claims and appeals process, exhaustion
must be unnecessary where the issuer
(or, if applicable, the plan) has waived
the requirement, the issuer (or the
plan) is considered to have exhausted
the internal claims and appeals process
under applicable law (including by fail-
ing to comply with any of the require-
ments for the internal appeal process,
as outlined in paragraph (b)(2) or (b)(3)
of this section), or the claimant has ap-
plied for expedited external review at
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the same time as applying for an expe-
dited internal appeal.

(iv) The State process provides that
the issuer (or, if applicable, the plan)
against which a request for external re-
view is filed must pay the cost of the
IRO for conducting the external re-
view. Notwithstanding this require-
ment, the State external review proc-
ess may require a nominal filing fee
from the claimant requesting an exter-
nal review. For this purpose, to be con-
sidered nominal, a filing fee must not
exceed $25, it must be refunded to the
claimant if the adverse benefit deter-
mination (or final internal adverse
benefit determination) is reversed
through external review, it must be
waived if payment of the fee would im-
pose an undue financial hardship, and
the annual limit on filing fees for any
claimant within a single plan year (in
the individual market, policy year)
must not exceed $75.

(v) The State process may not impose
a restriction on the minimum dollar
amount of a claim for it to be eligible
for external review. Thus, the process
may not impose, for example, a $500
minimum claims threshold.

(vi) The State process must allow at
least four months after the receipt of a
notice of an adverse benefit determina-
tion or final internal adverse benefit
determination for a request for an ex-
ternal review to be filed.

(vii) The State process must provide
that IROs will be assigned on a random
basis or another method of assignment
that assures the independence and im-
partiality of the assignment process
(such as rotational assignment) by a
State or independent entity, and in no
event selected by the issuer, plan, or
the individual.

(viii) The State process must provide
for maintenance of a list of approved
IRO qualified to conduct the external
review based on the nature of the
health care service that is the subject
of the review. The State process must
provide for approval only of IROs that
are accredited by a nationally recog-
nized private accrediting organization.

(ix) The State process must provide
that any approved IRO has no conflicts
of interest that will influence its inde-
pendence. Thus, the IRO may not own
or control, or be owned or controlled
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by a health insurance issuer, a group
health plan, the sponsor of a group
health plan, a trade association of
plans or issuers, or a trade association
of health care providers. The State
process must further provide that the
IRO and the clinical reviewer assigned
to conduct an external review may not
have a material professional, familial,
or financial conflict of interest with
the issuer or plan that is the subject of
the external review; the claimant (and
any related parties to the claimant)
whose treatment is the subject of the
external review; any officer, director,
or management employee of the issuer;
the plan administrator, plan fidu-
ciaries, or plan employees; the health
care provider, the health care pro-
vider’s group, or practice association
recommending the treatment that is
subject to the external review; the fa-
cility at which the recommended treat-
ment would be provided; or the devel-
oper or manufacturer of the principal
drug, device, procedure, or other ther-
apy being recommended.

(x) The State process allows the
claimant at least five business days to
submit to the IRO in writing additional
information that the IRO must con-
sider when conducting the external re-
view and it requires that the claimant
is notified of the right to do so. The
process must also require that any ad-
ditional information submitted by the
claimant to the IRO must be forwarded
to the issuer (or, if applicable, the
plan) within one business day of receipt
by the IRO.

(xi) The State process must provide
that the decision is binding on the plan
or issuer, as well as the claimant, ex-
cept to the extent other remedies are
available under State or Federal law,
and except that the requirement that
the decision be binding shall not pre-
clude the plan or issuer from making
payment on the claim or otherwise pro-
viding benefits at any time, including
after a final external review decision
that denies the claim or otherwise fails
to require such payment or benefits.
For this purpose, the plan or issuer
must provide benefits (including by
making payment on the claim) pursu-
ant to the final external review deci-
sion without delay, regardless of
whether the plan or issuer intends to
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seek judicial review of the external re-
view decision and unless or until there
is a judicial decision otherwise.

(xii) The State process must require,
for standard external review, that the
IRO provide written notice to the
claimant and the issuer (or, if applica-
ble, the plan) of its decision to uphold
or reverse the adverse benefit deter-
mination (or final internal adverse
benefit determination) within no more
than 45 days after the receipt of the re-
quest for external review by the IRO.

(xiii) The State process must provide
for an expedited external review if the
adverse benefit determination (or final
internal adverse benefit determination)
concerns an admission, availability of
care, continued stay, or health care
service for which the claimant received
emergency services, but has not been
discharged from a facility; or involves
a medical condition for which the
standard external review time frame
would seriously jeopardize the life or
health of the claimant or jeopardize
the claimant’s ability to regain max-
imum function. As expeditiously as
possible but within no more than 72
hours after the receipt of the request
for expedited external review by the
IRO, the IRO must make its decision to
uphold or reverse the adverse benefit
determination (or final internal ad-
verse benefit determination) and notify
the claimant and the issuer (or, if ap-
plicable, the plan) of the determina-
tion. If the notice is not in writing, the
IRO must provide written confirmation
of the decision within 48 hours after
the date of the notice of the decision.

(xiv) The State process must require
that issuers (or, if applicable, plans) in-
clude a description of the external re-
view process in or attached to the sum-
mary plan description, policy, certifi-
cate, membership booklet, outline of
coverage, or other evidence of coverage
it provides to participants, bene-
ficiaries, or enrollees, substantially
similar to what is set forth in section
17 of the NAIC Uniform Model Act.

(xv) The State process must require
that IROs maintain written records
and make them available upon request
to the State, substantially similar to
what is set forth in section 15 of the
NAIC Uniform Model Act.
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(xvi) The State process follows proce-
dures for external review of adverse
benefit determinations (or final inter-
nal adverse benefit determinations) in-
volving experimental or investiga-
tional treatment, substantially similar
to what is set forth in section 10 of the
NAIC Uniform Model Act.

(3) Transition period for external review
processes. (i) Through December 31,
2011, an applicable State external re-
view process applicable to a health in-
surance issuer or group health plan is
considered to meet the requirements of
PHS Act section 2719(b). Accordingly,
through December 31, 2011, an applica-
ble State external review process will
be considered binding on the issuer or
plan (in lieu of the requirements of the
Federal external review process). If
there is no applicable State external
review process, the issuer or plan is re-
quired to comply with the require-
ments of the Federal external review
process in paragraph (d) of this section.

(ii) For final internal adverse benefit
determinations (or, in the case of si-
multaneous internal appeal and exter-
nal review, adverse benefit determina-
tions) provided on or after January 1,
2012, the Federal external review proc-
ess will apply unless the Department of
Health and Human Services determines
that a State law meets all the min-
imum standards of paragraph (c)(2) of
this section.

(ii) For final internal adverse benefit
determinations (or, in the case of si-
multaneous internal appeal and exter-
nal review, adverse benefit determina-
tions) provided after the first day of
the first plan year (in the individual
market, policy year) beginning on or
after July 1, 2011, the Federal external
review process will apply unless the
Department of Health and Human
Services determines that a State law
meets all the minimum standards of
paragraph (c)(2) of this section as of
the first day of the plan year (in the in-
dividual market, policy year).

(d) Federal external review process—A
plan or issuer not subject to an appli-
cable State external review process
under paragraph (c) of this section
must provide an effective Federal ex-
ternal review process in accordance
with this paragraph (d) (except to the
extent, in the case of a plan, the plan
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is described in paragraph (c)(1)(i) of
this section as not having to comply
with this paragraph (d)). In the case of
health insurance coverage offered in
connection with a group health plan, if
either the plan or the issuer complies
with the Federal external review proc-
ess of this paragraph (d), then the obli-
gation to comply with this paragraph
(d) is satisfied for both the plan and the
issuer with respect to the health insur-
ance coverage.

(1) Scope—(i) In general. Subject to
the suspension provision in paragraph
(d)(1)(ii) of this section and except to
the extent provided otherwise by the
Secretary in guidance, the Federal ex-
ternal review process established pur-
suant to this paragraph (d) applies to
any adverse benefit determination or
final internal adverse benefit deter-
mination (as defined in paragraphs
(a)(2)(i) and (a)(2)(v) of this section),
except that a denial, reduction, termi-
nation, or a failure to provide payment
for a benefit based on a determination
that a participant or beneficiary fails
to meet the requirements for eligi-
bility under the terms of a group
health plan is not eligible for the Fed-
eral external review process under this
paragraph (d).

(ii) Suspension of general rule. Unless
or until this suspension is revoked in
guidance by the Secretary, with re-
spect to claims for which external re-
view has not been initiated before Sep-
tember 20, 2011, the Federal external
review process established pursuant to
this paragraph (d) applies only to:

(A) An adverse benefit determination
(including a final internal adverse ben-
efit determination) by a plan or issuer
that involves medical judgment (in-
cluding, but not limited to, those based
on the plan’s or issuer’s requirements
for medical necessity, appropriateness,
health care setting, level of care, or ef-
fectiveness of a covered benefit; or its
determination that a treatment is ex-
perimental or investigational), as de-
termined by the external reviewer; and

(B) A rescission of coverage (whether
or not the rescission has any effect on
any particular benefit at that time).

(iii) Examples. This rules of paragraph
(d)(1)(ii) of this section are illustrated
by the following examples:
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Example 1. (i) Facts. A group health plan
provides coverage for 30 physical therapy vis-
its generally. After the 30th visit, coverage is
provided only if the service is preauthorized
pursuant to an approved treatment plan that
takes into account medical necessity using
the plan’s definition of the term. Individual
A seeks coverage for a 31st physical therapy
visit. A’s health care provider submits a
treatment plan for approval, but it is not ap-
proved by the plan, so coverage for the 31st
visit is not preauthorized. With respect to
the 31st visit, 4 receives a notice of final in-
ternal adverse benefit determination stating
that the maximum visit limit is exceeded.

(ii) Conclusion. In this Example 1, the plan’s
denial of benefits is based on medical neces-
sity and involves medical judgment. Accord-
ingly, the claim is eligible for external re-
view during the suspension period under
paragraph (d)(1)(ii) of this section. Moreover,
the plan’s notification of final internal ad-
verse benefit determination is inadequate
under paragraphs (b)(2)(i) and (b)(2)({i)(E)(3)
of this section because it fails to make clear
that the plan will pay for more than 30 visits
if the service is preauthorized pursuant to an
approved treatment plan that takes into ac-
count medical necessity using the plan’s def-
inition of the term. Accordingly, the notice
of final internal adverse benefit determina-
tion should refer to the plan provision gov-
erning the 31st visit and should describe the
plan’s standard for medical necessity, as well
as how the treatment fails to meet the plan’s
standard.

Example 2. (i) Facts. A group health plan
does not provide coverage for services pro-
vided out of network, unless the service can-
not effectively be provided in network. Indi-
vidual B seeks coverage for a specialized
medical procedure from an out-of-network
provider because B believes that the proce-
dure cannot be effectively provided in net-
work. B receives a notice of final internal ad-
verse benefit determination stating that the
claim is denied because the provider is out-
of-network.

(ii) Conclusion. In this Example 2, the plan’s
denial of benefits is based on whether a serv-
ice can effectively be provided in network
and, therefore, involves medical judgment.
Accordingly, the claim is eligible for exter-
nal review during the suspension period
under paragraph (d)(1)(ii) of this section.
Moreover, the plan’s notice of final internal
adverse benefit determination is inadequate
under paragraphs (b)(2)(i) and (b)(2)(ii)(E)(3)
of this section because the plan does provide
benefits for services on an out-of-network
basis if the services cannot effectively be
provided in network. Accordingly, the notice
of final internal adverse benefit determina-
tion is required to refer to the exception to
the out-of-network exclusion and should de-
scribe the plan’s standards for determining
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effectiveness of services, as well as how serv-
ices available to the claimant within the
plan’s network meet the plan’s standard for
effectiveness of services.

(2) External review process standards.
The Federal external review process es-
tablished pursuant to this paragraph
(d) will be similar to the process set
forth in the NAIC Uniform Model Act
and will meet standards issued by the
Secretary. These standards will comply
with all of the requirements described
in this paragraph (d)(2).

(i) These standards will describe how
a claimant initiates an external re-
view, procedures for preliminary re-
views to determine whether a claim is
eligible for external review, minimum
qualifications for IROs, a process for
approving IROs eligible to be assigned
to conduct external reviews, a process
for random assignment of external re-
views to approved IROs, standards for
IRO decision-making, and rules for pro-
viding notice of a final external review
decision.

(ii) These standards will provide an
expedited external review process for—

(A) An adverse benefit determina-
tion, if the adverse benefit determina-
tion involves a medical condition of
the claimant for which the timeframe
for completion of an expedited internal
appeal under paragraph (b) of this sec-
tion would seriously jeopardize the life
or health of the claimant, or would
jeopardize the claimant’s ability to re-
gain maximum function and the claim-
ant has filed a request for an expedited
internal appeal under paragraph (b) of
this section; or

(B) A final internal adverse benefit
determination, if the claimant has a
medical condition where the timeframe
for completion of a standard external
review pursuant to paragraph (d)(3) of
this section would seriously jeopardize
the life or health of the claimant or
would jeopardize the claimant’s ability
to regain maximum function, or if the
final internal adverse benefit deter-
mination concerns an admission, avail-
ability of care, continued stay or
health care service for which the
claimant received emergency services,
but has not been discharged from a fa-
cility.

(iii) With respect to claims involving
experimental or investigational treat-
ments, these standards will also pro-
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vide additional consumer protections
to ensure that adequate clinical and
scientific experience and protocols are
taken into account as part of the exter-
nal review process.

(iv) These standards will provide that
an external review decision is binding
on the plan or issuer, as well as the
claimant, except to the extent other
remedies are available under State or
Federal law, and except that the re-
quirement that the decision be binding
shall not preclude the plan or issuer
from making payment on the claim or
otherwise providing benefits at any
time, including after a final external
review decision that denies the claim
or otherwise fails to require such pay-
ment or benefits. For this purpose, the
plan or issuer must provide any bene-
fits (including by making payment on
the claim) pursuant to the final exter-
nal review decision without delay, re-
gardless of whether the plan or issuer
intends to seek judicial review of the
external review decision and unless or
until there is a judicial decision other-
wise.

(v) These standards may establish ex-
ternal review reporting requirements
for IROs.

(vi) These standards will establish
additional notice requirements for
plans and issuers regarding disclosures
to participants, beneficiaries, and en-
rollees describing the Federal external
review procedures (including the right
to file a request for an external review
of an adverse benefit determination or
a final internal adverse benefit deter-
mination in the summary plan descrip-
tion, policy, certificate, membership
booklet, outline of coverage, or other
evidence of coverage it provides to par-
ticipants, beneficiaries, or enrollees.

(vii) These standards will require
plans and issuers to provide informa-
tion relevant to the processing of the
external review, including, but not lim-
ited to, the information considered and
relied on in making the adverse benefit
determination or final internal adverse
benefit determination.

(e) Form and manner of notice—(1) In
general. For purposes of this section, a
group health plan and a health insur-
ance issuer offering group or individual
health insurance coverage are consid-
ered to provide relevant notices in a

703



§147.138

culturally and linguistically appro-
priate manner if the plan or issuer
meets all the requirements of para-
graph (e)(2) of this section with respect
to the applicable non-English lan-
guages described in paragraph (e)(3) of
this section.

(2) Requirements—(i) The plan or
issuer must provide oral language serv-
ices (such as a telephone customer as-
sistance hotline) that include answer-
ing questions in any applicable non-
English language and providing assist-
ance with filing claims and appeals (in-
cluding external review) in any appli-
cable non-English language;

(ii) The plan or issuer must provide,
upon request, a notice in any applica-
ble non-English language; and

(iii) The plan or issuer must include
in the English versions of all notices, a
statement prominently displayed in
any applicable non-English language
clearly indicating how to access the
language services provided by the plan
or issuer.

(3) Applicable mon-English language.
With respect to an address in any
United States county to which a notice
is sent, a non-English language is an
applicable non-English language if ten
percent or more of the population re-
siding in the county is literate only in
the same non-English language, as de-
termined in guidance published by the
Secretary.

(f) Secretarial authority. The Sec-
retary may determine that the exter-
nal review process of a group health
plan or health insurance issuer, in op-
eration as of March 23, 2010, is consid-
ered in compliance with the applicable
process established under paragraph (c)
or (d) of this section if it substantially
meets the requirements of paragraph
(c) or (d) of this section, as applicable.

(g) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after September 23,
2010. See §147.140 of this part for deter-
mining the application of this section
to grandfathered health plans (pro-
viding that these rules regarding inter-
nal claims and appeals and external re-

45 CFR Subtitle A (10-1-11 Edition)

view processes do not apply to grand-
fathered health plans).

[75 FR 43350, July 23, 2010, as amended at 76
FR 37232, June 24, 2011; 76 FR 44492, July 26,
2011]

§147.138 Patient protections.

(a) Choice of health care professional—
(1) Designation of primary care provider—
(i) In general. If a group health plan, or
a health insurance issuer offering
group or individual health insurance
coverage, requires or provides for des-
ignation by a participant, beneficiary,
or enrollee of a participating primary
care provider, then the plan or issuer
must permit each participant, bene-
ficiary, or enrollee to designate any
participating primary care provider
who is available to accept the partici-
pant, beneficiary, or enrollee. In such a
case, the plan or issuer must comply
with the rules of paragraph (a)(4) of
this section by informing each partici-
pant (in the individual market, pri-
mary subscriber) of the terms of the
plan or health insurance coverage re-
garding designation of a primary care
provider.

(ii) Example. The rules of this para-
graph (a)(1) are illustrated by the fol-
lowing example:

Example. (i) Facts. A group health plan re-
quires individuals covered under the plan to
designate a primary care provider. The plan
permits each individual to designate any pri-
mary care provider participating in the
plan’s network who is available to accept the
individual as the individual’s primary care
provider. If an individual has not designated
a primary care provider, the plan designates
one until one has been designated by the in-
dividual. The plan provides a notice that sat-
isfies the requirements of paragraph (a)(4) of
this section regarding the ability to des-
ignate a primary care provider.

(ii) Conclusion. In this Exrample, the plan
has satisfied the requirements of paragraph
(a) of this section.

(2) Designation of pediatrician as pri-
mary care provider—(i) In general. If a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, requires or
provides for the designation of a par-
ticipating primary care provider for a
child by a participant, beneficiary, or
enrollee, the plan or issuer must per-
mit the participant, beneficiary, or en-
rollee to designate a physician
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(allopathic or osteopathic) who special-
izes in pediatrics as the child’s primary
care provider if the provider partici-
pates in the network of the plan or
issuer and is available to accept the
child. In such a case, the plan or issuer
must comply with the rules of para-
graph (a)(4) of this section by inform-
ing each participant (in the individual
market, primary subscriber) of the
terms of the plan or health insurance
coverage regarding designation of a pe-
diatrician as the child’s primary care
provider.

(ii) Construction. Nothing in para-
graph (a)(2)(i) of this section is to be
construed to waive any exclusions of
coverage under the terms and condi-
tions of the plan or health insurance
coverage with respect to coverage of
pediatric care.

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan’s
HMO designates for each participant a physi-
cian who specializes in internal medicine to
serve as the primary care provider for the
participant and any beneficiaries. Partici-
pant A requests that Pediatrician B be des-
ignated as the primary care provider for A’s
child. B is a participating provider in the
HMO’s network.

(ii) Conclusion. In this Erxample 1, the HMO
must permit A’s designation of B as the pri-
mary care provider for A’s child in order to
comply with the requirements of this para-
graph (a)(2).

Example 2. (i) Facts. Same facts as Example
1, except that A takes A’s child to B for
treatment of the child’s severe shellfish al-
lergies. B wishes to refer A’s child to an al-
lergist for treatment. The HMO, however,
does not provide coverage for treatment of
food allergies, nor does it have an allergist
participating in its network, and it therefore
refuses to authorize the referral.

(ii) Conclusion. In this Example 2, the HMO
has not violated the requirements of this
paragraph (a)(2) because the exclusion of
treatment for food allergies is in accordance
with the terms of 4’s coverage.

(3) Patient access to obstetrical and
gynecological care—(i) General rights—
(A) Direct access. A group health plan,
or a health insurance issuer offering
group or individual health insurance
coverage, described in paragraph
(a)(3)(ii) of this section may not re-
quire authorization or referral by the
plan, issuer, or any person (including a
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primary care provider) in the case of a
female participant, beneficiary, or en-
rollee who seeks coverage for obstet-
rical or gynecological care provided by
a participating health care professional
who specializes in obstetrics or gyne-
cology. In such a case, the plan or
issuer must comply with the rules of
paragraph (a)(4) of this section by in-
forming each participant (in the indi-
vidual market, primary subscriber)
that the plan may not require author-
ization or referral for obstetrical or
gynecological care by a participating
health care professional who special-
izes in obstetrics or gynecology. The
plan or issuer may require such a pro-
fessional to agree to otherwise adhere
to the plan’s or issuer’s policies and
procedures, including procedures re-
garding referrals and obtaining prior
authorization and providing services
pursuant to a treatment plan (if any)
approved by the plan or issuer. For
purposes of this paragraph (a)(3), a
health care professional who special-
izes in obstetrics or gynecology is any
individual (including a person other
than a physician) who is authorized
under applicable State law to provide
obstetrical or gynecological care.

(B) Obstetrical and gynecological care.
A group health plan or health insur-
ance issuer described in paragraph
(a)(3)(ii) of this section must treat the
provision of obstetrical and gyneco-
logical care, and the ordering of re-
lated obstetrical and gynecological
items and services, pursuant to the di-
rect access described under paragraph
(a)(3)(1)(A) of this section, by a partici-
pating health care professional who
specializes in obstetrics or gynecology
as the authorization of the primary
care provider.

(i1) Application of paragraph. A group
health plan, or a health insurance
issuer offering group or individual
health insurance coverage, is described
in this paragraph (a)(3) if the plan or
issuer—

(A) Provides coverage for obstetrical
or gynecological care; and

(B) Requires the designation by a
participant, beneficiary, or enrollee of
a participating primary care provider.

(iii) Construction. Nothing in para-
graph (a)(3)(i) of this section is to be
construed to—
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(A) Waive any exclusions of coverage
under the terms and conditions of the
plan or health insurance coverage with
respect to coverage of obstetrical or
gynecological care; or

(B) Preclude the group health plan or
health insurance issuer involved from
requiring that the obstetrical or gyne-
cological provider notify the primary
care health care professional or the
plan or issuer of treatment decisions.

(iv) Examples. The rules of this para-
graph (a)(3) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider
for the participant and the participant’s
family. Participant A, a female, requests a
gynecological exam with Physician B, an in-
network physician specializing in gyneco-
logical care. The group health plan requires
prior authorization from A’s designated pri-
mary care provider for the gynecological
exam.

(ii) Conclusion. In this Example 1, the group
health plan has violated the requirements of
this paragraph (a)(3) because the plan re-
quires prior authorization from A’s primary
care provider prior to obtaining gyneco-
logical services.

Example 2. (i) Facts. Same facts as Example
1 except that A seeks gynecological services
from C, an out-of-network provider.

(ii) Conclusion. In this Example 2, the group
health plan has not violated the require-
ments of this paragraph (a)(3) by requiring
prior authorization because C is not a par-
ticipating health care provider.

Example 3. (i) Facts. Same facts as Example
1 except that the group health plan only re-
quires B to inform A’s designated primary
care physician of treatment decisions.

(ii) Conclusion. In this Example 3, the group
health plan has not violated the require-
ments of this paragraph (a)(3) because 4 has
direct access to B without prior authoriza-
tion. The fact that the group health plan re-
quires notification of treatment decisions to
the designated primary care physician does
not violate this paragraph (a)(3).

Example 4. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider
for the participant and the participant’s
family. The group health plan requires prior
authorization before providing benefits for
uterine fibroid embolization.

(ii) Conclusion. In this Erample 4, the plan
requirement for prior authorization before
providing Dbenefits for uterine fibroid
embolization does not violate the require-
ments of this paragraph (a)(3) because,
though the prior authorization requirement

45 CFR Subtitle A (10-1-11 Edition)

applies to obstetrical services, it does not re-
strict access to any providers specializing in
obstetrics or gynecology.

(4) Notice of right to designate a pri-
mary care provider—(i) In general. If a
group health plan or health insurance
issuer requires the designation by a
participant, beneficiary, or enrollee of
a primary care provider, the plan or
issuer must provide a notice informing
each participant (in the individual
market, primary subscriber) of the
terms of the plan or health insurance
coverage regarding designation of a
primary care provider and of the
rights—

(A) Under paragraph (a)(1)(i) of this
section, that any participating primary
care provider who is available to ac-
cept the participant, beneficiary, or en-
rollee can be designated;

(B) Under paragraph (a)(2)(i) of this
section, with respect to a child, that
any participating physician who spe-
cializes in pediatrics can be designated
as the primary care provider; and

(C) Under paragraph (a)(3)(i) of this
section, that the plan may not require
authorization or referral for obstetrical
or gynecological care by a partici-
pating health care professional who
specializes in obstetrics or gynecology.

(ii) Timing. In the case of a group
health plan or group health insurance
coverage, the notice described in para-
graph (a)(4)(i) of this section must be
included whenever the plan or issuer
provides a participant with a summary
plan description or other similar de-
scription of benefits under the plan or
health insurance coverage. In the case
of individual health insurance cov-
erage, the notice described in para-
graph (a)(4)(i) of this section must be
included whenever the issuer provides a
primary subscriber with a policy, cer-
tificate, or contract of health insur-
ance.

(iii) Model language. The following
model language can be used to satisfy
the notice requirement described in
paragraph (a)(4)(i) of this section:

(A) For plans and issuers that require
or allow for the designation of primary
care providers by participants, bene-
ficiaries, or enrollees, insert:

[Name of group health plan or health in-
surance issuer] generally [requires/allows]
the designation of a primary care provider.
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You have the right to designate any primary
care provider who participates in our net-
work and who is available to accept you or
your family members. [If the plan or health
insurance coverage designates a primary
care provider automatically, insert: Until
you make this designation, [name of group
health plan or health insurance issuer] des-
ignates one for you.] For information on how
to select a primary care provider, and for a
list of the participating primary care pro-
viders, contact the [plan administrator or
issuer] at [insert contact information].

(B) For plans and issuers that require
or allow for the designation of a pri-
mary care provider for a child, add:

For children, you may designate a pedia-
trician as the primary care provider.

(C) For plans and issuers that provide
coverage for obstetric or gynecological
care and require the designation by a
participant, beneficiary, or enrollee of
a primary care provider, add:

You do not need prior authorization from
[name of group health plan or issuer] or from
any other person (including a primary care
provider) in order to obtain access to obstet-
rical or gynecological care from a health
care professional in our network who special-
izes in obstetrics or gynecology. The health
care professional, however, may be required
to comply with certain procedures, including
obtaining prior authorization for certain
services, following a pre-approved treatment
plan, or procedures for making referrals. For
a list of participating health care profes-
sionals who specialize in obstetrics or gyne-
cology, contact the [plan administrator or
issuer] at [insert contact information].

(b) Coverage of emergency services—(1)
Scope. If a group health plan, or a
health insurance issuer offering group
or individual health insurance cov-
erage, provides any benefits with re-
spect to services in an emergency de-
partment of a hospital, the plan or
issuer must cover emergency services
(as defined in paragraph (b)(4)(ii) of
this section) consistent with the rules
of this paragraph (b).

(2) General rules. A plan or issuer sub-
ject to the requirements of this para-
graph (b) must provide coverage for
emergency services in the following
manner—

(i) Without the need for any prior au-
thorization determination, even if the
emergency services are provided on an
out-of-network basis;
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(ii) Without regard to whether the
health care provider furnishing the
emergency services is a participating
network provider with respect to the
services;

(iii) If the emergency services are
provided out of network, without im-
posing any administrative requirement
or limitation on coverage that is more
restrictive than the requirements or
limitations that apply to emergency
services received from in-network pro-
viders;

(iv) If the emergency services are
provided out of network, by complying
with the cost-sharing requirements of
paragraph (b)(3) of this section; and

(v) Without regard to any other term
or condition of the coverage, other
than—

(A) The exclusion of or coordination
of benefits;

(B) An affiliation or waiting period
permitted under part 7 of ERISA, part
A of title XXVII of the PHS Act, or
chapter 100 of the Internal Revenue
Code; or

(C) Applicable cost sharing.

(3) Cost-sharing requirements—(i) Co-
payments and coinsurance. Any cost-
sharing requirement expressed as a co-
payment amount or coinsurance rate
imposed with respect to a participant,
beneficiary, or enrollee for out-of-net-
work emergency services cannot ex-
ceed the cost-sharing requirement im-
posed with respect to a participant,
beneficiary, or enrollee if the services
were provided in-network. However, a
participant, beneficiary, or enrollee
may be required to pay, in addition to
the in-network cost-sharing, the excess
of the amount the out-of-network pro-
vider charges over the amount the plan
or issuer is required to pay under this
paragraph (b)(3)(i). A group health plan
or health insurance issuer complies
with the requirements of this para-
graph (b)(3) if it provides benefits with
respect to an emergency service in an
amount equal to the greatest of the
three amounts specified in paragraphs
OEDA), (D)(B)A)(B), and (B)(3)(H)(C)
of this section (which are adjusted for
in-network cost-sharing requirements).

(A) The amount negotiated with in-
network providers for the emergency
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service furnished, excluding any in-net-
work copayment or coinsurance im-
posed with respect to the participant,
beneficiary, or enrollee. If there is
more than one amount negotiated with
in-network providers for the emer-
gency service, the amount described
under this paragraph (b)(3)(i)(A) is the
median of these amounts, excluding
any in-network copayment or coinsur-
ance imposed with respect to the par-
ticipant, beneficiary, or enrollee. In de-
termining the median described in the
preceding sentence, the amount nego-
tiated with each in-network provider is
treated as a separate amount (even if
the same amount is paid to more than
one provider). If there is no per-service
amount negotiated with in-network
providers (such as under a capitation
or other similar payment arrange-
ment), the amount under this para-
graph (b)(3)(i)(A) is disregarded.

(B) The amount for the emergency
service calculated using the same
method the plan generally uses to de-
termine payments for out-of-network
services (such as the usual, customary,
and reasonable amount), excluding any
in-network copayment or coinsurance
imposed with respect to the partici-
pant, beneficiary, or enrollee. The
amount in this paragraph (b)(3)(i)(B) is
determined without reduction for out-
of-network cost sharing that generally
applies under the plan or health insur-
ance coverage with respect to out-of-
network services. Thus, for example, if
a plan generally pays 70 percent of the
usual, customary, and reasonable
amount for out-of-network services,
the amount in this paragraph
()(B)(A)(B) for an emergency service is
the total (that is, 100 percent) of the
usual, customary, and reasonable
amount for the service, not reduced by
the 30 percent coinsurance that would
generally apply to out-of-network serv-
ices (but reduced by the in-network co-
payment or coinsurance that the indi-
vidual would be responsible for if the
emergency service had been provided
in-network).

(C) The amount that would be paid
under Medicare (part A or part B of
title XVIII of the Social Security Act,
42 U.S.C. 1395 et seq.) for the emergency
service, excluding any in-network co-
payment or coinsurance imposed with
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respect to the participant, beneficiary,
or enrollee.

(ii) Other cost sharing. Any cost-shar-
ing requirement other than a copay-
ment or coinsurance requirement (such
as a deductible or out-of-pocket max-
imum) may be imposed with respect to
emergency services provided out of
network if the cost-sharing require-
ment generally applies to out-of-net-
work benefits. A deductible may be im-
posed with respect to out-of-network
emergency services only as part of a
deductible that generally applies to
out-of-network benefits. If an out-of-
pocket maximum generally applies to
out-of-network benefits, that out-of-
pocket maximum must apply to out-of-
network emergency services.

(iii) Examples. The rules of this para-
graph (b)(3) are illustrated by the fol-
lowing examples. In all of these exam-
ples, the group health plan covers bene-
fits with respect to emergency services.

Example 1. (i) Facts. A group health plan
imposes a 25% coinsurance responsibility on
individuals who are furnished emergency
services, whether provided in network or out
of network. If a covered individual notifies
the plan within two business days after the
day an individual receives treatment in an
emergency department, the plan reduces the
coinsurance rate to 15%.

(ii) Conclusion. In this Example 1, the re-
quirement to notify the plan in order to re-
ceive a reduction in the coinsurance rate
does not violate the requirement that the
plan cover emergency services without the
need for any prior authorization determina-
tion. This is the result even if the plan re-
quired that it be notified before or at the
time of receiving services at the emergency
department in order to receive a reduction in
the coinsurance rate.

Example 2. (i) Facts. A group health plan
imposes a $60 copayment on emergency serv-
ices without preauthorization, whether pro-
vided in network or out of network. If emer-
gency services are preauthorized, the plan
waives the copayment, even if it later deter-
mines the medical condition was not an
emergency medical condition.

(ii) Conclusion. In this Example 2, by requir-
ing an individual to pay more for emergency
services if the individual does not obtain
prior authorization, the plan violates the re-
quirement that the plan cover emergency
services without the need for any prior au-
thorization determination. (By contrast, if,
to have the copayment waived, the plan
merely required that it be notified rather
than a prior authorization, then the plan
would not violate the requirement that the
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plan cover emergency services without the
need for any prior authorization determina-
tion.)

Example 3. (i) Facts. A group health plan
covers individuals who receive emergency
services with respect to an emergency med-
ical condition from an out-of-network pro-
vider. The plan has agreements with in-net-
work providers with respect to a certain
emergency service. Each provider has agreed
to provide the service for a certain amount.
Among all the providers for the service: one
has agreed to accept $85, two have agreed to
accept $100, two have agreed to accept $110,
three have agreed to accept $120, and one has
agreed to accept $150. Under the agreement,
the plan agrees to pay the providers 80% of
the agreed amount, with the individual re-
ceiving the service responsible for the re-
maining 20%.

(ii) Conclusion. In this Example 3, the values
taken into account in determining the me-
dian are $85, $100, $100, $110, $110, $120, $120,
$120, and $150. Therefore, the median amount
among those agreed to for the emergency
service is $110, and the amount under para-
graph (b)(3)(1)(A) of this section is 80% of $110
($88).

Example 4. (i) Facts. Same facts as Example
3. Subsequently, the plan adds another pro-
vider to its network, who has agreed to ac-
cept $150 for the emergency service.

(ii) Conclusion. In this Example 4, the me-
dian amount among those agreed to for the
emergency service is $115. (Because there is
no one middle amount, the median is the av-
erage of the two middle amounts, $110 and
$120.) Accordingly, the amount under para-
graph (b)(3)(1)(A) of this section is 80% of $115
(892).

Example 5. (i) Facts. Same facts as Example
4. An individual covered by the plan receives
the emergency service from an out-of-net-
work provider, who charges $125 for the serv-
ice. With respect to services provided by out-
of-network providers generally, the plan re-
imburses covered individuals 50% of the rea-
sonable amount charged by the provider for
medical services. For this purpose, the rea-
sonable amount for any service is based on
information on charges by all providers col-
lected by a third party, on a zip code by zip
code basis, with the plan treating charges at
a specified percentile as reasonable. For the
emergency service received by the indi-
vidual, the reasonable amount calculated
using this method is $116. The amount that
would be paid under Medicare for the emer-
gency service, excluding any copayment or
coinsurance for the service, is $80.

(ii) Conclusion. In this Example 5, the plan
is responsible for paying $92.80, 80% of $116.
The median amount among those agreed to
for the emergency service is $115 and the
amount the plan would pay is $92 (80% of
$115); the amount calculated using the same
method the plan uses to determine payments
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for out-of-network services—$116—excluding
the in-network 20% coinsurance, is $92.80;
and the Medicare payment is $80. Thus, the
greatest amount is $92.80. The individual is
responsible for the remaining $32.20 charged
by the out-of-network provider.

Example 6. (i) Facts. Same facts as Example
5. The group health plan generally imposes a
$250 deductible for in-network health care.
With respect to all health care provided by
out-of-network providers, the plan imposes a
$500 deductible. (Covered in-network claims
are credited against the deductible.) The in-
dividual has incurred and submitted $260 of
covered claims prior to receiving the emer-
gency service out of network.

(ii) Conclusion. In this Erample 6, the plan
is not responsible for paying anything with
respect to the emergency service furnished
by the out-of-network provider because the
covered individual has not satisfied the high-
er deductible that applies generally to all
health care provided out of network. How-
ever, the amount the individual is required
to pay is credited against the deductible.

(4) Definitions. The definitions in this
paragraph (b)(4) govern in applying the
provisions of this paragraph (b).

(i) Emergency medical condition. The
term emergency medical condition means
a medical condition manifesting itself
by acute symptoms of sufficient sever-
ity (including severe pain) so that a
prudent layperson, who possesses an
average knowledge of health and medi-
cine, could reasonably expect the ab-
sence of immediate medical attention
to result in a condition described in
clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act
(42 U.S.C. 1395dd(e)(1)(A)). (In that pro-
vision of the Social Security Act,
clause (i) refers to placing the health of
the individual (or, with respect to a
pregnant woman, the health of the
woman or her unborn child) in serious
jeopardy; clause (ii) refers to serious
impairment to bodily functions; and
clause (iii) refers to serious dysfunc-
tion of any bodily organ or part.)

(ii) Emergency services. The term emer-
gency services means, with respect to an
emergency medical condition—

(A) A medical screening examination
(as required under section 1867 of the
Social Security Act, 42 U.S.C. 1395dd)
that is within the capability of the
emergency department of a hospital,
including ancillary services routinely
available to the emergency department
to evaluate such emergency medical
condition, and
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(B) Such further medical examina-
tion and treatment, to the extent they
are within the capabilities of the staff
and facilities available at the hospital,
as are required under section 1867 of
the Social Security Act (42 U.S.C.
1395dd) to stabilize the patient.

(iii) Stabilize. The term to stabilize,
with respect to an emergency medical
condition (as defined in paragraph
(b)(4)(1) of this section) has the mean-
ing given in section 1867(e)(3) of the So-
cial Security Act (42 U.S.C.
1395dd(e)(3)).

(c) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after September 23,
2010. See §147.140 of this part for deter-
mining the application of this section
to grandfathered health plans (pro-
viding that these rules regarding pa-
tient protections do not apply to
grandfathered health plans).

[75 FR 37238, June 28, 2010]

§147.140 Preservation of right to
maintain existing coverage.

(a) Definition of grandfathered health
plan coverage—(1) In general—({) Grand-
fathered health plan coverage. Grand-
fathered health plan coverage means cov-
erage provided by a group health plan,
or a group or individual health insur-
ance issuer, in which an individual was
enrolled on March 23, 2010 (for as long
as it maintains that status under the
rules of this section). A group health
plan or group health insurance cov-
erage does not cease to be grand-
fathered health plan coverage merely
because one or more (or even all) indi-
viduals enrolled on March 23, 2010 cease
to be covered, provided that the plan
has continuously covered someone
since March 23, 2010 (not necessarily
the same person, but at all times at
least one person). In addition, subject
to the limitation set forth in paragraph
(a)(1)(ii) of this section, a group health
plan (and any health insurance cov-
erage offered in connection with the
group health plan) does not cease to be
a grandfathered health plan merely be-
cause the plan (or its sponsor) enters
into a new policy, certificate, or con-
tract of insurance after March 23, 2010
(for example, a plan enters into a con-
tract with a new issuer or a new policy
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is issued with an existing issuer). For
purposes of this section, a plan or
health insurance coverage that pro-
vides grandfathered health plan cov-
erage is referred to as a grandfathered
health plan. The rules of this section
apply separately to each benefit pack-
age made available under a group
health plan or health insurance cov-
erage.

(ii) Changes in group health insurance
coverage. Subject to paragraphs (f) and
(2)(2) of this section, if a group health
plan (including a group health plan
that was self-insured on March 23, 2010)
or its sponsor enters into a new policy,
certificate, or contract of insurance
after March 23, 2010 that is effective be-
fore November 15, 2010, then the plan
ceases to be a grandfathered health
plan.

(2) Disclosure of grandfather status—(i)
To maintain status as a grandfathered
health plan, a plan or health insurance
coverage must include a statement, in
any plan materials provided to a par-
ticipant or beneficiary (in the indi-
vidual market, primary subscriber) de-
scribing the benefits provided under
the plan or health insurance coverage,
that the plan or coverage believes it is
a grandfathered health plan within the
meaning of section 1251 of the Patient
Protection and Affordable Care Act and
must provide contact information for
questions and complaints.

(ii) The following model language can be
used to satisfy this disclosure requirement:

This [group health plan or health insur-
ance issuer] believes this [plan or coverage]
is a ‘‘grandfathered health plan” under the
Patient Protection and Affordable Care Act
(the Affordable Care Act). As permitted by
the Affordable Care Act, a grandfathered
health plan can preserve certain basic health
coverage that was already in effect when
that law was enacted. Being a grandfathered
health plan means that your [plan or policy]
may not include certain consumer protec-
tions of the Affordable Care Act that apply
to other plans, for example, the requirement
for the provision of preventive health serv-
ices without any cost sharing. However,
grandfathered health plans must comply
with certain other consumer protections in
the Affordable Care Act, for example, the
elimination of lifetime limits on benefits.

Questions regarding which protections
apply and which protections do not apply to
a grandfathered health plan and what might
cause a plan to change from grandfathered
health plan status can be directed to the
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plan administrator at [insert contact infor-
mation]. [For ERISA plans, insert: You may
also contact the Employee Benefits Security
Administration, U.S. Department of Labor
at 1-866-444-3272 or www.dol.gov/ebsa/
healthreform. This Web site has a table sum-
marizing which protections do and do not
apply to grandfathered health plans.] [For
individual market policies and nonfederal
governmental plans, insert: You may also
contact the U.S. Department of Health and
Human Services at www.healthreform.gov.]

(3)(i) Documentation of plan or policy
terms on March 23, 2010. To maintain
status as a grandfathered health plan,
a group health plan, or group or indi-
vidual health insurance coverage,
must, for as long as the plan or health
insurance coverage takes the position
that it is a grandfathered health plan—

(A) Maintain records documenting
the terms of the plan or health insur-
ance coverage in connection with the
coverage in effect on March 23, 2010,
and any other documents necessary to
verify, explain, or clarify its status as
a grandfathered health plan; and

(B) Make such records available for
examination upon request.

(ii) Change in group health insurance
coverage. To maintain status as a
grandfathered health plan, a group
health plan that enters into a new pol-
icy, certificate, or contract of insur-
ance must provide to the new health
insurance issuer (and the new health
insurance issuer must require) docu-
mentation of plan terms (including
benefits, cost sharing, employer con-
tributions, and annual limits) under
the prior health coverage sufficient to
determine whether a change causing a
cessation of grandfathered health plan
status under paragraph (g)(1) of this
section has occurred.

(4) Family members enrolling after
March 23, 2010. With respect to an indi-
vidual who is enrolled in a group
health plan or health insurance cov-
erage on March 23, 2010, grandfathered
health plan coverage includes coverage
of family members of the individual
who enroll after March 23, 2010 in the
grandfathered health plan coverage of
the individual.

(b) Allowance for new employees to join
current plan—(1) In general. Subject to
paragraph (b)(2) of this section, a group
health plan (including health insurance
coverage provided in connection with
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the group health plan) that provided
coverage on March 23, 2010 and has re-
tained its status as a grandfathered
health plan (consistent with the rules
of this section, including paragraph (g)
of this section) is grandfathered health
plan coverage for new employees
(whether newly hired or newly en-
rolled) and their families enrolling in
the plan after March 23, 2010.

(2) Anti-abuse rules—(i) Mergers and
acquisitions. If the principal purpose of
a merger, acquisition, or similar busi-
ness restructuring is to cover new indi-
viduals under a grandfathered health
plan, the plan ceases to be a grand-
fathered health plan.

(i1) Change in plan eligibility. A group
health plan or health insurance cov-
erage (including a benefit package
under a group health plan) ceases to be
a grandfathered health plan if—

(A) Employees are transferred into
the plan or health insurance coverage
(the transferee plan) from a plan or
health insurance coverage under which
the employees were covered on March
23, 2010 (the transferor plan);

(B) Comparing the terms of the
transferee plan with those of the trans-
feror plan (as in effect on March 23,
2010) and treating the transferee plan
as if it were an amendment of the
transferor plan would cause a loss of
grandfather status under the provi-
sions of paragraph (g)(1) of this section;
and

(C) There was no bona fide employ-
ment-based reason to transfer the em-
ployees into the transferee plan. For
this purpose, changing the terms or
cost of coverage is not a bona fide em-
ployment-based reason.

(3) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan of-
fers two benefit packages on March 23, 2010,
Options F and G. During a subsequent open
enrollment period, some of the employees
enrolled in Option F on March 23, 2010 switch
to Option G.

(ii) Conclusion. In this Example 1, the group
health coverage provided under Option G re-
mains a grandfathered health plan under the
rules of paragraph (b)(1) of this section be-
cause employees previously enrolled in Op-
tion F are allowed to enroll in Option G as
new employees.
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Example 2. (i) Facts. Same facts as Example
1, except that the plan sponsor eliminates
Option F because of its high cost and trans-
fers employees covered under Option F to Op-
tion G. If instead of transferring employees
from Option F to Option G, Option F was
amended to match the terms of Option G,
then Option F would cease to be a grand-
fathered health plan.

(ii) Conclusion. In this Erample 2, the plan
did not have a bona fide employment-based
reason to transfer employees from Option F
to Option G. Therefore, Option G ceases to be
a grandfathered health plan with respect to
all employees. (However, any other benefit
package maintained by the plan sponsor is
analyzed separately under the rules of this
section.)

Example 3. (i) Facts. A group health plan of-
fers two benefit packages on March 23, 2010,
Options H and I. On March 23, 2010, Option H
provides coverage only for employees in one
manufacturing plant. Subsequently, the
plant is closed, and some employees in the
closed plant are moved to another plant. The
employer eliminates Option H and the em-
ployees that are moved are transferred to
Option I. If instead of transferring employees
from Option H to Option I, Option H was
amended to match the terms of Option I,
then Option H would cease to be a grand-
fathered health plan.

(ii) Conclusion. In this Example 3, the plan
has a bona fide employment-based reason to
transfer employees from Option H to Option
I. Therefore, Option I does not cease to be a
grandfathered health plan.

(c) General grandfathering rule—(1)
Except as provided in paragraphs (d)
and (e) of this section, subtitles A and
C of title I of the Patient Protection
and Affordable Care Act (and the
amendments made by those subtitles,
and the incorporation of those amend-
ments into ERISA section 715 and In-
ternal Revenue Code section 9815) do
not apply to grandfathered health plan
coverage. Accordingly, the provisions
of PHS Act sections 2701, 2702, 2703,
2705, 2706, 2707, 2709 (relating to cov-
erage for individuals participating in
approved clinical trials, as added by
section 10103 of the Patient Protection
and Affordable Care Act), 2713, 2715A,
2716, 2717, 2719, and 2719A, as added or
amended by the Patient Protection and
Affordable Care Act, do not apply to
grandfathered health plans. In addi-
tion, the provisions of PHS Act section
2704, and PHS Act section 2711 insofar
as it relates to annual limits, do not
apply to grandfathered health plans
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that are individual health insurance
coverage.

(2) To the extent not inconsistent
with the rules applicable to a grand-
fathered health plan, a grandfathered
health plan must comply with the re-
quirements of the PHS Act, ERISA,
and the Internal Revenue Code applica-
ble prior to the changes enacted by the
Patient Protection and Affordable Care
Act.

(d) Provisions applicable to all grand-
fathered health plans. The provisions of
PHS Act section 2711 insofar as it re-
lates to lifetime limits, and the provi-
sions of PHS Act sections 2712, 2714,
2715, and 2718, apply to grandfathered
health plans for plan years (in the indi-
vidual market, policy years) beginning
on or after September 23, 2010. The pro-
visions of PHS Act section 2708 apply
to grandfathered health plans for plan
years (in the individual market, policy
years) beginning on or after January 1,
2014.

(e) Applicability of PHS Act sections
2704, 2711, and 2714 to grandfathered
group health plans and group health in-
surance coverage—(1) The provisions of
PHS Act section 2704 as it applies with
respect to enrollees who are under 19
years of age, and the provisions of PHS
Act section 2711 insofar as it relates to
annual limits, apply to grandfathered
health plans that are group health
plans (including group health insur-
ance coverage) for plan years beginning
on or after September 23, 2010. The pro-
visions of PHS Act section 2704 apply
generally to grandfathered health
plans that are group health plans (in-
cluding group health insurance cov-
erage) for plan years beginning on or
after January 1, 2014.

(2) For plan years beginning before
January 1, 2014, the provisions of PHS
Act section 2714 apply in the case of an
adult child with respect to a grand-
fathered health plan that is a group
health plan only if the adult child is
not eligible to enroll in an eligible em-
ployer-sponsored health plan (as de-
fined in section 5000A(f)(2) of the Inter-
nal Revenue Code) other than a grand-
fathered health plan of a parent. For
plan years beginning on or after Janu-
ary 1, 2014, the provisions of PHS Act
section 2714 apply with respect to a
grandfathered health plan that is a
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group health plan without regard to
whether an adult child is eligible to en-
roll in any other coverage.

(f) Effect on collectively bargained
plans— In general. In the case of health
insurance coverage maintained pursu-
ant to one or more collective bar-
gaining agreements between employee
representatives and one or more em-
ployers that was ratified before March
23, 2010, the coverage is grandfathered
health plan coverage at least until the
date on which the last of the collective
bargaining agreements relating to the
coverage that was in effect on March
23, 2010 terminates. Any coverage
amendment made pursuant to a collec-
tive bargaining agreement relating to
the coverage that amends the coverage
solely to conform to any requirement
added by subtitles A and C of title I of
the Patient Protection and Affordable
Care Act (and the amendments made
by those subtitles, and the incorpora-
tion of those amendments into ERISA
section 715 and Internal Revenue Code
section 9815) is not treated as a termi-
nation of the collective bargaining
agreement. After the date on which the
last of the collective bargaining agree-
ments relating to the coverage that
was in effect on March 23, 2010 termi-
nates, the determination of whether
health insurance coverage maintained
pursuant to a collective bargaining
agreement is grandfathered health plan
coverage is made under the rules of
this section other than this paragraph
(f) (comparing the terms of the health
insurance coverage after the date the
last collective bargaining agreement
terminates with the terms of the
health insurance coverage that were in
effect on March 23, 2010).

(g8) Maintenance of grandfather sta-
tus—(1) Changes causing cessation of
grandfather status. Subject to para-
graph (2)(2) of this section, the rules of
this paragraph (g)(1) describe situa-
tions in which a group health plan or
health insurance coverage ceases to be
a grandfathered health plan.

(i) Elimination of benefits. The elimi-
nation of all or substantially all bene-
fits to diagnose or treat a particular
condition causes a group health plan or
health insurance coverage to cease to
be a grandfathered health plan. For
this purpose, the elimination of bene-
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fits for any necessary element to diag-
nose or treat a condition is considered
the elimination of all or substantially
all benefits to diagnose or treat a par-
ticular condition.

(i1) Increase in percentage cost-sharing
requirement. Any increase, measured
from March 23, 2010, in a percentage
cost-sharing requirement (such as an
individual’s coinsurance requirement)
causes a group health plan or health
insurance coverage to cease to be a
grandfathered health plan.

(iii) Increase in a firxed-amount cost-
sharing requirement other than a copay-
ment. Any increase in a fixed-amount
cost-sharing requirement other than a
copayment (for example, deductible or
out-of-pocket limit), determined as of
the effective date of the increase,
causes a group health plan or health
insurance coverage to cease to be a
grandfathered health plan, if the total
percentage increase in the cost-sharing
requirement measured from March 23,
2010 exceeds the maximum percentage
increase (as defined in paragraph
(2)(3)(ii) of this section).

(iv) Increase in a fized-amount copay-
ment. Any increase in a fixed-amount
copayment, determined as of the effec-
tive date of the increase, causes a
group health plan or health insurance
coverage to cease to be a grandfathered
health plan, if the total increase in the
copayment measured from March 23,
2010 exceeds the greater of:

(A) An amount equal to $5 increased
by medical inflation, as defined in
paragraph (g)(3)(i) of this section (that
is, $56 times medical inflation, plus $5),
or

(B) The maximum percentage in-
crease (as defined in paragraph (g)(3)(ii)
of this section), determined by express-
ing the total increase in the copayment
as a percentage.

(v) Decrease in contribution rate by em-
ployers and employee organizations—(A)
Contribution rate based on cost of cov-
erage. A group health plan or group
health insurance coverage ceases to be
a grandfathered health plan if the em-
ployer or employee organization de-
creases its contribution rate based on
cost of coverage (as defined in para-
graph (g2)(3)(iii)(A) of this section) to-
wards the cost of any tier of coverage
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for any class of similarly situated indi-
viduals (as described in section
146.121(d) of this subchapter) by more
than 5 percentage points below the con-
tribution rate for the coverage period
that includes March 23, 2010.

(B) Contribution rate based on a for-
mula. A group health plan or group
health insurance coverage ceases to be
a grandfathered health plan if the em-
ployer or employee organization de-
creases its contribution rate based on a
formula (as defined in paragraph
(2)(3)(iii)(B) of this section) towards
the cost of any tier of coverage for any
class of similarly situated individuals
(as described in section 146.121(d) of
this subchapter) by more than 5 per-
cent below the contribution rate for
the coverage period that includes
March 23, 2010.

(vi) Changes in annual limits—(A) Ad-
dition of an annual limit. A group health
plan, or group or individual health in-
surance coverage, that, on March 23,
2010, did not impose an overall annual
or lifetime limit on the dollar value of
all benefits ceases to be a grand-
fathered health plan if the plan or
health insurance coverage imposes an
overall annual limit on the dollar
value of benefits.

(B) Decrease in limit for a plan or cov-
erage with only a lifetime limit. A group
health plan, or group or individual
health insurance coverage, that, on
March 23, 2010, imposed an overall life-
time limit on the dollar value of all
benefits but no overall annual limit on
the dollar value of all benefits ceases
to be a grandfathered health plan if the
plan or health insurance coverage
adopts an overall annual limit at a dol-
lar value that is lower than the dollar
value of the lifetime limit on March 23,
2010.

(C) Decrease in limit for a plan or cov-
erage with an annual limit. A group
health plan, or group or individual
health insurance coverage, that, on
March 23, 2010, imposed an overall an-
nual limit on the dollar value of all
benefits ceases to be a grandfathered
health plan if the plan or health insur-
ance coverage decreases the dollar
value of the annual limit (regardless of
whether the plan or health insurance
coverage also imposed an overall life-
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time limit on March 23, 2010 on the dol-
lar value of all benefits).

(2) Transitional rules—(i) Changes
made prior to March 23, 2010. If a group
health plan or health insurance issuer
makes the following changes to the
terms of the plan or health insurance
coverage, the changes are considered
part of the terms of the plan or health
insurance coverage on March 23, 2010
even though they were not effective at
that time and such changes do not
cause a plan or health insurance cov-
erage to cease to be a grandfathered
health plan:

(A) Changes effective after March 23,
2010 pursuant to a legally binding con-
tract entered into on or before March
23, 2010;

(B) Changes effective after March 23,
2010 pursuant to a filing on or before
March 23, 2010 with a State insurance
department; or

(C) Changes effective after March 23,
2010 pursuant to written amendments
to a plan that were adopted on or be-
fore March 23, 2010.

(ii) Changes made after March 23, 2010
and adopted prior to issuance of regula-
tions. If, after March 23, 2010, a group
health plan or health insurance issuer
makes changes to the terms of the plan
or health insurance coverage and the
changes are adopted prior to June 14,
2010, the changes will not cause the
plan or health insurance coverage to
cease to be a grandfathered health plan
if the changes are revoked or modified
effective as of the first day of the first
plan year (in the individual market,
policy year) beginning on or after Sep-
tember 23, 2010, and the terms of the
plan or health insurance coverage on
that date, as modified, would not cause
the plan or coverage to cease to be a
grandfathered health plan under the
rules of this section, including para-
graph (g)(1) of this section. For this
purpose, changes will be considered to
have been adopted prior to June 14, 2010
if:

(A) The changes are effective before
that date;

(B) The changes are effective on or
after that date pursuant to a legally
binding contract entered into before
that date;
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(C) The changes are effective on or
after that date pursuant to a filing be-
fore that date with a State insurance
department; or

(D) The changes are effective on or
after that date pursuant to written
amendments to a plan that were adopt-
ed before that date.

(3) Definitions—(i) Medical inflation de-
fined. For purposes of this paragraph
(g), the term medical inflation means
the increase since March 2010 in the
overall medical care component of the
Consumer Price Index for All Urban
Consumers (CPI-U) (unadjusted) pub-
lished by the Department of Labor
using the 1982-1984 base of 100. For this
purpose, the increase in the overall
medical care component is computed
by subtracting 387.142 (the overall med-
ical care component of the CPI-U
(unadjusted) published by the Depart-
ment of Labor for March 2010, using the
1982-1984 base of 100) from the index
amount for any month in the 12
months before the new change is to
take effect and then dividing that
amount by 387.142.

(ii) Maximum percentage increase de-
fined. For purposes of this paragraph
(g), the term maxrimum percentage in-
crease means medical inflation (as de-
fined in paragraph (g)(3)(i) of this sec-
tion), expressed as a percentage, plus 15
percentage points.

(iii) Contribution rate defined. For pur-
poses of paragraph (g)(1)(v) of this sec-
tion:

(A) Contribution rate based on cost of
coverage. The term contribution rate
based on cost of coverage means the
amount of contributions made by an
employer or employee organization
compared to the total cost of coverage,
expressed as a percentage. The total
cost of coverage is determined in the
same manner as the applicable pre-
mium is calculated under the COBRA
continuation provisions of section 604
of ERISA, section 4980B(f)(4) of the In-
ternal Revenue Code, and section 2204
of the PHS Act. In the case of a self-in-
sured plan, contributions by an em-
ployer or employee organization are
equal to the total cost of coverage
minus the employee contributions to-
wards the total cost of coverage.

(B) Contribution rate based on a for-
mula. The term contribution rate based
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on a formula means, for plans that, on
March 23, 2010, made contributions
based on a formula (such as hours
worked or tons of coal mined), the for-
mula.

(4) Examples. The rules of this para-
graph (g) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. On March 23, 2010, a
grandfathered health plan has a coinsurance
requirement of 20% for inpatient surgery.
The plan is subsequently amended to in-
crease the coinsurance requirement to 25%.

(ii) Conclusion. In this Example 1, the in-
crease in the coinsurance requirement from
20% to 25% causes the plan to cease to be a
grandfathered health plan.

Example 2. (i) Facts. Before March 23, 2010,
the terms of a group health plan provide ben-
efits for a particular mental health condi-
tion, the treatment for which is a combina-
tion of counseling and prescription drugs.
Subsequently, the plan eliminates benefits
for counseling.

(ii) Conclusion. In this Example 2, the plan
ceases to be a grandfathered health plan be-
cause counseling is an element that is nec-
essary to treat the condition. Thus the plan
is considered to have eliminated substan-
tially all benefits for the treatment of the
condition.

Example 3. (i) Facts. On March 23, 2010, a
grandfathered health plan has a copayment
requirement of $30 per office visit for special-
ists. The plan is subsequently amended to in-
crease the copayment requirement to $40.
Within the 12-month period before the $40 co-
payment takes effect, the greatest value of
the overall medical care component of the
CPI-U (unadjusted) is 475.

(ii) Conclusion. In this Erample 3, the in-
crease in the copayment from $30 to $40, ex-
pressed as a percentage, is 33.33% (40 — 30 =
10; 10 + 30 = 0.3333; 0.3333 = 33.33%). Medical
inflation (as defined in paragraph (g)(3)(i) of
this section) from March 2010 is 0.2269 (475 —
387.142 = 87.858; 87.858 + 387.142 = 0.2269). The
maximum percentage increase permitted is
37.69% (0.2269 = 22.69%; 22.69% + 156% =
37.69%). Because 33.33% does not exceed
37.69%, the change in the copayment require-
ment at that time does not cause the plan to
cease to be a grandfathered health plan.

Example 4. (i) Facts. Same facts as Example
3, except the grandfathered health plan sub-
sequently increases the $40 copayment re-
quirement to $45 for a later plan year. With-
in the 12-month period before the $45 copay-
ment takes effect, the greatest value of the
overall medical care component of the CPI-
U (unadjusted) is 485.

(ii) Conclusion. In this Example 4, the in-
crease in the copayment from $30 (the copay-
ment that was in effect on March 23, 2010) to
$45, expressed as a percentage, is 50% (45 — 30
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= 15; 156 + 30 = 0.5; 0.5 = 50%). Medical infla-
tion (as defined in paragraph (g)(3)(i) of this
section) from March 2010 is 0.2527 (485 —
387.142 = 97.858; 97.858 + 387.142 = 0.2527). The
increase that would cause a plan to cease to
be a grandfathered health plan under para-
graph (g)(1)(iv) of this section is the greater
of the maximum percentage increase of
40.27% (0.2527 = 25.27%; 25.27% + 156% =
40.27%), or $6.26 (35 x 0.2527 = $1.26; $1.26 + $5
= $6.26). Because 50% exceeds 40.27% and $15
exceeds $6.26, the change in the copayment
requirement at that time causes the plan to
cease to be a grandfathered health plan.

Example 5. (i) Facts. On March 23, 2010, a
grandfathered health plan has a copayment
of $10 per office visit for primary care pro-
viders. The plan is subsequently amended to
increase the copayment requirement to $15.
Within the 12-month period before the $15 co-
payment takes effect, the greatest value of
the overall medical care component of the
CPI-U (unadjusted) is 415.

(ii) Conclusion. In this Example 5, the in-
crease in the copayment, expressed as a per-
centage, is 50% (156 — 10 = 5; 5 + 10 = 0.5; 0.5
= 50%). Medical inflation (as defined in para-
graph (g)(3) of this section) from March 2010
is 0.0720 (415.0 — 387.142 = 27.858; 27.858 =+
387.142 = 0.0720). The increase that would
cause a plan to cease to be a grandfathered
health plan under paragraph (g)(1)(iv) of this
section is the greater of the maximum per-
centage increase of 22.20% (0.0720 = 7.20%;
7.20% + 156% = 22.20), or $5.36 ($5 x 0.0720 =
$0.36; $0.36 + $5 = $5.36). The $5 increase in co-
payment in this Example 5 would not cause
the plan to cease to be a grandfathered
health plan pursuant to paragraph (g)(1)(iv)
this section, which would permit an increase
in the copayment of up to $5.36.

Example 6. (i) Facts. The same facts as Ex-
ample 5, except on March 23, 2010, the grand-
fathered health plan has no copayment ($0)
for office visits for primary care providers.
The plan is subsequently amended to in-
crease the copayment requirement to $5.

(ii) Conclusion. In this Example 6, medical
inflation (as defined in paragraph (g)(3)(i) of
this section) from March 2010 is 0.0720 (415.0
— 387.142 = 27.858; 27.858 + 387.142 = 0.0720).
The increase that would cause a plan to
cease to be a grandfathered health plan
under paragraph (g)(1)(iv)(A) of this section
is $5.36 ($5 x 0.0720 = $0.36; $0.36 + $5 = $5.36).
The $5 increase in copayment in this Example
6 is less than the amount calculated pursu-
ant to paragraph (g)(1)(iv)(A) of this section
of $5.36. Thus, the $5 increase in copayment
does not cause the plan to cease to be a
grandfathered health plan.

Example 7. (i) Facts. On March 23, 2010, a
self-insured group health plan provides two
tiers of coverage—self-only and family. The
employer contributes 80% of the total cost of
coverage for self-only and 60% of the total
cost of coverage for family. Subsequently,

45 CFR Subtitle A (10-1-11 Edition)

the employer reduces the contribution to
50% for family coverage, but keeps the same
contribution rate for self-only coverage.

(ii) Conclusion. In this Example 7, the de-
crease of 10 percentage points for family cov-
erage in the contribution rate based on cost
of coverage causes the plan to cease to be a
grandfathered health plan. The fact that the
contribution rate for self-only coverage re-
mains the same does not change the result.

Example 8. (i) Facts. On March 23, 2010, a
self-insured grandfathered health plan has a
COBRA premium for the 2010 plan year of
$5000 for self-only coverage and $12,000 for
family coverage. The required employee con-
tribution for the coverage is $1000 for self-
only coverage and $4000 for family coverage.
Thus, the contribution rate based on cost of
coverage for 2010 is 80% ((5000 — 1000)/5000)
for self-only coverage and 67% ((12,000 —
4000)/12,000) for family coverage. For a subse-
quent plan year, the COBRA premium is
$6000 for self-only coverage and $15,000 for
family coverage. The employee contributions
for that plan year are $1200 for self-only cov-
erage and $5000 for family coverage. Thus,
the contribution rate based on cost of cov-
erage is 80% ((6000 — 1200)/6000) for self-only
coverage and 67% ((15,000 — 5000)/15,000) for
family coverage.

(ii) Conclusion. In this Example 8, because
there is no change in the contribution rate
based on cost of coverage, the plan retains
its status as a grandfathered health plan.
The result would be the same if all or part of
the employee contribution was made pre-tax
through a cafeteria plan under section 125 of
the Internal Revenue Code.

Example 9. (i) Facts. A group health plan
not maintained pursuant to a collective bar-
gaining agreement offers three benefit pack-
ages on March 23, 2010. Option F is a self-in-
sured option. Options G and H are insured op-
tions. Beginning July 1, 2013, the plan in-
creases coinsurance under Option H from
10% to 15%.

(ii) Conclusion. In this Example 9, the cov-
erage under Option H is not grandfathered
health plan coverage as of July 1, 2013, con-
sistent with the rule in paragraph (g)(1)(ii) of
this section. Whether the coverage under Op-
tions F and G is grandfathered health plan
coverage is determined separately under the
rules of this paragraph (g).

[75 FR 34566, June 17, 2010, as amended at 75
FR 70121, Nov. 15, 2010]

PART 148—REQUIREMENTS FOR THE
INDIVIDUAL HEALTH INSURANCE
MARKET

Subpart A—General Provisions

Sec.
148.101 Basis and purpose.
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