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and immediately prior to the reorga-
nization, the employee’s financial in-
terest was allowable under Department
regulations. The employee’s official du-
ties are fully confined to the matters
under the jurisdiction of the Bureau of
Biologics, and his official duties do not
involve any contact with the food in-
dustry. The Commissioner has deter-
mined that an exception is warranted
under the following criteria:

(i) Acquisition occurred prior to De-
partment reorganization;

(ii) Financial interest retention will
not give rise to an actual conflict of in-
terest situation;

(iii) There is no direct relationship
between the employee’s official duties
and the regulated activities of ABC
Foods;

(iv) The employee occupies a position
below that of Bureau or Deputy Bureau
Director (or equivalent position in the
Office of the Commissioner); and

(v) The employee agrees to refrain
from engaging in any direct or indirect
transactions that are designed to in-
crease the value/shares of the ‘‘ex-
cepted” ABC Foods interests.

This exception is considered equitable
to the employee involved, and reten-
tion of the ABC Foods interest will not
in any way impair the interests of the
Government or of the public.

(c) In interpreting the requirement of
§73a.735-502(a)(2)(v), events not involv-
ing employee discretion (e.g., accepting
dividends in the form of cash or addi-
tional shares) do not constitute trans-
actions designed to increase the value/
shares of an ‘‘excepted’’ financial inter-
est. A transaction involving discretion,
e.g., exercise of stock options, may be
made only if proposed to the Associate
Commissioner for Administration and
approved by the Conflict of Interest
Review Board as an amendment to the
original exception. A memorandum re-
cording such approval shall be made
public in accordance with paragraph (b)
of this section.

(d) An employee may temporarily re-
tain a prohibited financial interest
pending review of a written request for
an exception submitted in accordance
with this section.

(e) Except as provided in §73a.735—
501(c), no employee may participate in
an official matter whose outcome will

§73b.1

have a direct and predictable effect on
a financial interest held by him. This
prohibition applies to official matters
handled before and after approval of an
exception under this section.

Subparts F-I [Reserved]

Subpart J—Statements of Employ-
ment and Financial Interests

§73a.735-1004 Submission and review
of statements.

(a) Employees occupying control ac-
tivity positions shall file Form HHS-
473 ‘“‘Confidential Statement of Em-
ployment and Financial Interests”
with the Associate Commissioner for
Administration within 30 days after en-
trance in this category and annually
thereafter as of June 30, or such other
dates as the Secretary, with the con-
currence of the Civil Service Commis-
sion, may approve. Prior to the due
date, the Associate Commissioner for
Administration shall advise ‘‘control
activity’”” employees of the annual fil-
ing requirement through normal ad-
ministrative channels. The annual re-
porting requirement shall commence
as of June 30, 1977.

(b) The Associate Commissioner for
Administration (or his designee) shall
serve as the principal reviewing official
for Outside Activity Forms, HHS-520
and 521, and shall make final deter-
minations on matters arising from ac-
tivities reported on Form HHS-473.

PART 73b—DEBARMENT OR SUS-
EIIEE;\ISION OF FORMER EMPLOY-

Sec.

73b.1 Scope.

73b.2 Rules and regulations.
73b.3 Reports of violations.
73b.4 Proceedings.

73b.5 Hearings.

AUTHORITY: 18 U.S.C. 207(j).

SOURCE: 47 FR 17505, Apr. 23, 1982, unless
otherwised noted.
§73b.1 Scope.

This part contains rules governing
debarment or disqualification action
against a former officer or employee of
the Department, including former and
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§73b.2

retired officers of the commissioned
corps of the Public Health Service, be-
cause of violation of the post-employ-
ment restrictions of the conflict of in-
terest laws and regulations.

§73b.2

This part will be applied in conform-
ance with the standards established by
the Office of Government Ethics in its
regulations, 5 CFR Part 737, and inter-
pretations thereof. Former officers and
employees of the Department may re-
quest advice and assistance in compli-
ance with those regulations from the
Assistant General Counsel, Business
and Administrative Law Division, De-
partment of Health and Human Serv-
ices.

Rules and regulations.

§73b.3 Reports of violations.

(a) If an officer or employee of the
Department has reason to believe that
a former officer or employee of the De-
partment has violated any provision of
18 U.S.C. 207 (a), (b) or (¢) or if any such
officer or employee receives informa-
tion to that effect, he/she shall prompt-
ly make a written report thereof which
shall be forwarded to the Inspector
General. If any other person has infor-
mation of such violations, he/she may
make a report thereof to the Inspector
General or to any officer or employee
of the Department.

(b) The Inspector General shall co-
ordinate proceedings under this part
with the Department of Justice in
cases where it appears criminal pros-
ecution is warranted.

§73b.4 Proceedings.

(a) Upon a determination by the As-
sistant General Counsel, Business and
Administrative Law Division, or his/
her designee, after investigation by the
Inspector General, that there is reason-
able cause to believe that a former offi-
cer or employee, including a former
special Government employee, of the
Department of Health and Human
Services (former departmental em-
ployee) has violated 18 US.C. 207 (a), (b)
or (c), the Assistant General Counsel,
or his/her designee, shall cause a copy
of written charges of the violation(s) to
be served upon such individual, either
personally or by registered mail. The
charges shall be accompanied by a no-

45 CFR Subtitle A (10-1-11 Edition)

tice to the former departmental em-
ployee to show cause within a specified
time of not less than 30 days after re-
ceipt of the notice why he/she should
not be prohibited from engaging in rep-
resentational activities in relation to
matters pending in the Department, as
authorized by 18 U.S.C. 207(j), or sub-
jected to other appropriate debarment
or disqualification action under that
statute. The notice to show cause shall
include:

(1) A statement of allegations, and
their bases, sufficiently detailed to en-
able the former departmental employee
to prepare an adequate defense;

(2) Notification of the right to a hear-
ing, and that failure to answer shall
constitute a waiver of defense; and

(3) An explanation of the method by
which a hearing may be requested.

(b) If a former departmental em-
ployee who submits an answer to the
notice to show cause does not request a
hearing or if the Assistant General
Counsel does not receive an answer
within the time prescribed by the no-
tice, the Assistant General Counsel
shall forward the record, including the
report(s) of investigation, to the As-
sistant Secretary for Personnel Admin-
istration (Assistant Secretary). In the
case of a failure to answer, such failure
shall constitute a waiver of defense.

(c) Upon receipt of a former depart-
mental employee’s request for a hear-
ing, the Assistant General Counsel
shall notify him/her of the time and
place thereof, giving due regard both to
such person’s need for an adequate pe-
riod to prepare a suitable defense and
an expeditious resolution of allegations
that may be damaging to his or her
reputation.

(d) The presiding officer at the hear-
ing and any related proceedings shall
be a federal administrative law judge.
He/she shall insure that the former de-
partmental employee has the following
rights:

(1) To self-representation or represen-
tation by counsel,

(2) To introduce and examine wit-
nesses and submit physical evidence,

(3) To confront and cross-examine ad-
verse witnesses,

(4) To present oral argument, and

(5) To a transcript or recording of the
proceedings, upon request.
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(e) The Assistant General Counsel
shall designate one or more officers or
employees of the Department to
present the evidence against the
former departmental employee and
perform other functions incident to the
proceedings.

(f) A decision adverse to the former
departmental employee must be sus-
tained by substantial evidence that he/
she violated 18 U.S.C. 207 (a), (b) or (c).
If a judgment of conviction has been
entered by a Federal district court
against the former departmental em-
ployee for violation of 18 U.S.C. 207 (a),
(b) or (c), regardless of whether the
judgment is based upon a verdict or a
plea of guilty, such judgment of convic-
tion shall be conclusive evidence of a
violation of 18 U.S.C. 207 (a), (b) or (c),
unless and until the judgment is va-
cated or reversed on appeal.

(g) The administrative law judge
shall issue an initial decision based ex-
clusively on the transcript of testi-
mony and exhibits, together with all
papers and requests filed in the pro-
ceeding, and shall set forth in the deci-
sion findings and conclusions, sup-
ported by reasons, on the material
issues of fact and law presented on the
record.

(h) Within 30 days after issuance of
the initial decision, either party may
appeal in writing to the Assistant Sec-
retary who in that event shall issue the
final decision based on the record of
the proceedings or those portions
thereof cited by the parties to limit the
issues. If the final decision modifies or
reverses the initial decision, the As-
sistant Secretary shall specify the find-
ings of fact and conclusions of law that
vary from those of the presiding offi-
cer.

(i) If a former departmental em-
ployee fails to appeal from an adverse
initial decision within the prescribed
period of time, the administrative law
judge shall forward the record of the
proceedings to the Assistant Secretary.

(j) In the case of a former depart-
mental employee who filed an answer
to the notice to show cause but did not
request a hearing, the Assistant Sec-
retary shall make the final decision on
the record submitted to him by the As-
sistant General Counsel pursuant to
paragraph (b) of this section.

§73b.5

(k) In a case where:

(1) The defense has been waived,

(2) The former departmental em-
ployee has failed to appeal from an ad-
verse initial decision, or

(3) The Assistant Secretary has
issued a final decision that the former
departmental employee violated 18
U.S.C. 207 (a), (b) or (c),

The Assistant Secretary may issue an
order:

(i) Prohibiting the former depart-
mental employee from making, on be-
half of any other person (except the
United States), any informal or formal
appearance before, or, with the intent
to influence, any oral or written com-
munication to, the Department on a
pending matter of business for a period
not to exceed five years, or

(ii) Prescribing other appropriate de-
barment or disqualification action,
such as limiting the action to a par-
ticular organization or organizations
within the Department.

(1) An order issued under either para-
graph (k)(i) or (k)(ii) of this section
shall be supplemented by a directive to
officers and employees of the Depart-
ment not to engage in conduct in rela-
tion to the former departmental em-
ployee that would contravene such
order.

§73b.5

(a) Hearings shall be stenographi-
cally recorded and transcribed and the
testimony of witnesses shall be taken
under oath or affirmation. Hearings
will be closed unless an open hearing is
requested by the respondent, except
that if classified information or pro-
tected information of third parties is
likely to be adduced at the hearing, it
will remain closed. If either party to
the proceeding fails to appear at the
hearing, after due notice thereof has
been sent to him/her, he/she shall be
deemed to have waived the right to a
hearing and the administrative law
judge may make a decision on the basis
of the record before him/her at that
time.

(b) The rules of evidence prevailing
in courts of law and equity are not con-
trolling in hearings under this part.
However, the administrative law judge

Hearings.
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shall exclude evidence which is irrele-
vant, immaterial, or unduly repeti-
tious.

(c) Depositions for use at a hearing
may, with the consent of the parties in
writing or the written approval of the
administrative law judge be taken by
either the Assistant General Counsel or
the respondent or their duly authorized
representatives. Depositions may be
taken upon oral or written interrog-
atories. There shall be at least 10 days
written notice to the other party. The
requirement of a 10-day written notice
may be waived by the parties in writ-
ing. When a deposition is taken upon
written interrogatories, any cross-ex-
amination shall be upon written inter-
rogatories. Copies of such written in-
terrogatories shall be served upon the
other party with the notice, and copies
of any written cross-interrogation
shall be mailed or delivered to the op-
posing party at least 5 days before the
date of taking the depositions, unless
the parties mutually agree otherwise.
Expenses in the reporting of deposi-
tions shall be borne by the party at
whose instance the deposition is taken.

PART 74—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR
AWARDS AND SUBAWARDS TO
INSTITUTIONS OF HIGHER EDU-
CATION, HOSPITALS, OTHER
NONPROFIT  ORGANIZATIONS,
AND COMMERCIAL ORGANIZA-
TIONS

Subpart A—General

Sec.
74.1
74.2
74.3
74.4
74.5

Purpose and applicability.
Definitions.
Effect on other issuances.
Deviations.
Subawards.

Subpart B—Pre-Award Requirements

74.10 Purpose.

74.11 Pre-award policies.

74.12 Forms for applying for HHS financial
assistance.

74.13 Debarment and suspension.

74.14 Special award conditions.

74.15 Metric system of measurement.

74.16 Resource Conservation and Recovery
Act (RCRA, Section 6002 of Pub. L. No.
94-580 (Codified at 42 U.S.C. 6962)).

74.17 Certifications and representations.
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74.18 Participation by faith-based organiza-
tions.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

74.20 Purpose of financial and program man-
agement.

74.21 Standards for financial management
systems.

74.22 Payment.

74.23 Cost sharing or matching.

74.24 Program income.

74.25 Revision of budget and program plans.

74.26 Non-Federal audits.

74.27 Allowable costs.

74.28 Period of availability of funds.

PROPERTY STANDARDS

74.30
74.31
74.32
74.33
74.34
74.35
74.36
74.37

Purpose of property standards.
Insurance coverage.

Real property.

Federally-owned and exempt property.
Equipment.

Supplies.

Intangible property.

Property trust relationship.

PROCUREMENT STANDARDS

74.40
74.41
74.42
74.43
74.44
74.45
74.46
74.47
74.48

Purpose of procurement standards.
Recipient responsibilities.

Codes of conduct.

Competition.

Procurement procedures.

Cost and price analysis.
Procurement records.

Contract administration.

Contract provisions.

REPORTS AND RECORDS

74.50 Purpose of reports and records.

74.561 Monitoring and reporting program
performance.

74.52 Financial reporting.

74.563 Retention and access requirements for
records.

TERMINATION AND ENFORCEMENT

74.60 Purpose of termination and enforce-
ment.

74.61 Termination.

74.62 Enforcement.

Subpart D—After-the-Award Requirements

74.70 Purpose.

74.71 Closeout procedures.

74.72 Subsequent adjustments
tinuing responsibilities.

74.73 Collection of amounts due.

and con-

Subpart E—Special Provisions for Awards to
Commercial Organizations

74.80 Scope of subpart.
74.81 Prohibition against profit.
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