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Federal or State taxes and assess-
ments, but required to make commu-
nity benefit expenditures in lieu of
taxes, must report to the Secretary
such community benefit expenditures,
multiplied by the allocated premiums
earned for individual, small group and
large group, but not to exceed the
amount of the taxes they would other-
wise be required to pay. Each expendi-
ture must not be reported more than
once, but may be split between Federal
and State taxes as applicable.

(2) Community benefit expenditures
means expenditures for activities or
programs that seek to achieve the ob-
jectives of improving access to health
services, enhancing public health and
relief of government burden. This in-
cludes any of the following activities
that:

(i) Are available broadly to the pub-
lic and serve low-income consumers;

(ii) Reduce geographic, financial, or
cultural barriers to accessing health
services, and if ceased to exist would
result in access problems (for example,
longer wait times or increased travel
distances);

(iii) Address Federal, State or local
public health priorities such as advanc-
ing health care knowledge through
education or research that benefits the
public;

(iv) Leverage or enhance public
health department activities such as
childhood immunization efforts; and

(v) Otherwise would become the re-
sponsibility of government or another
tax-exempt organization.

[75 FR 74921, Dec. 1, 2010. Redesignated and
amended at 75 FR 82279, Dec. 30, 2010.]

§158.170 Allocation of expenses.

(a) General requirements. Each expense
must be reported under only one type
of expense, unless a portion of the ex-
pense fits under the definition of or cri-
teria for one type of expense and the
remainder fits into a different type of
expense, in which case the expense
must be pro-rated between types of ex-
penses. Expenditures that benefit lines
of business or products other than
those being reported, including but not
limited to those that are for or benefit
self-funded plans, must be reported on
a pro rata share.

§158.170

(b) Description of the methods used to
allocate expenses. The report required in
§158.110 of this subpart must include a
detailed description of the methods
used to allocate expenses, including in-
curred claims, quality improvement
expenses, Federal and State taxes and
licensing or regulatory fees, and other
non-claims costs, to each health insur-
ance market in each State. A detailed
description of each expense element
must be provided, including how each
specific expense meets the criteria for
the type of expense in which it is cat-
egorized, as well as the method by
which it was aggregated.

(1) Allocation to each category
should be based on a generally accepted
accounting method that is expected to
yield the most accurate results. Spe-
cific identification of an expense with
an activity that is represented by one
of the categories above will generally
be the most accurate method. If a spe-
cific identification is not feasible, the
issuer should provide an explanation of
why it believes the more accurate re-
sult will be gained from allocation of
expenses based upon pertinent factors
or ratios such as studies of employee
activities, salary ratios or similar
analyses.

(2) Many entities operate within a
group where personnel and facilities
are shared. Shared expenses, including
expenses under the terms of a manage-
ment contract, must be apportioned
pro rata to the entities incurring the
expense.

(3) Any basis adopted to apportion
expenses must be that which is ex-
pected to yield the most accurate re-
sults and may result from special stud-
ies of employee activities, salary ra-
tios, premium ratios or similar anal-
yses. Expenses that relate solely to the
operations of a reporting entity, such
as personnel costs associated with the
adjusting and paying of claims, must
be borne solely by the reporting entity
and are not to be apportioned to other
entities within a group.

(c) Disclosure of allocation methods.
The issuer must identify in the report
required in §158.110 of this subpart the
specific basis used to allocate expenses
reported under this Part to States and,
within States, to lines of business in-
cluding the individual market, small
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§158.210

group market, large group market,
supplemental health insurance cov-
erage, health insurance coverage of-
fered to beneficiaries of public pro-
grams (such as Medicare and Med-
icaid), and group health plans as de-
fined in §145.103 of this chapter and ad-
ministered by the issuer.

(d) Maintenance of records. The issuer
must maintain and make available to
the Secretary upon request the data
used to allocate expenses reported
under this Part together with all sup-
porting information required to deter-
mine that the methods identified and
reported as required under paragraph
(b) of this section were accurately im-
plemented in preparing the report re-
quired in §158.110 of this subpart.

Subpart B—Calculating and
Providing the Rebate

§158.210 Minimum medical loss ratio.

Subject to the provisions of §158.211
of this subpart:

(a) Large group market. For all poli-
cies issued in the large group market
in a State during the MLR reporting
year, an issuer must provide a rebate
to enrollees if the issuer has an MLR of
less than 85 percent, as determined in
accordance with this part.

(b) Small group market. For all poli-
cies issued in the small group market
in a State during the MLR reporting
year, an issuer must provide a rebate
to enrollees if the issuer has an MLR of
less than 80 percent, as determined in
accordance with this part.

(¢) Individual market. For all policies
issued in the individual market in a
State during the MLR reporting year,
an issuer must provide a rebate to en-
rollees if the issuer has an MLR of less
than 80 percent, as determined in ac-
cordance with this Part.

(d) Adjustment by the Secretary. If the
Secretary has adjusted the percentage
that issuers in the individual market
in a specific State must meet, then the
adjusted percentage determined by the
Secretary in accordance with §158.301
of this part et seq. must be substituted
for 80 percent in paragraph (c) of this
section.

45 CFR Subtitle A (10-1-11 Edition)

§158.211 Requirement in States with a
higher medical loss ratio.

(a) State option to set higher minimum
loss ratio. For coverage offered in a
State whose law provides that issuers
in the State must meet a higher MLR
than that set forth in §158.210, the
State’s higher percentage must be sub-
stituted for the percentage stated in
§158.210 of this subpart.

(b) Considerations in setting a higher
minimum loss ratio. In adopting a higher
minimum loss ratio than that set forth
in §158.210, a State must seek to ensure
adequate participation by health insur-
ance issuers, competition in the health
insurance market in the State, and
value for consumers so that premiums
are used for clinical services and qual-
ity improvements.

§158.220 Aggregation of data in calcu-
lating an issuer’s medical loss ratio.

(a) Aggregation by State and by market.
In general, an issuer’s MLR must be
calculated separately for the large
group market, small group market and
individual market within each State.
However, if, pursuant to section
1312(c)(3) of the Affordable Care Act, a
State requires the small group market
and individual market to be merged,
then the data reported separately
under subpart A for the small group
and individual market in that State
may be merged for purposes of calcu-
lating an issuer’s MLR and any rebates
owing.

(b) Years of data to include in calcu-
lating MLR. Subject to paragraph (c) of
this section, an issuer’s MLR for an
MLR reporting year is calculated ac-
cording to the formula in §158.221 of
this subpart and aggregating the data
reported under this Part for the fol-
lowing 3-year period:

(1) The data for the MLR reporting
year whose MLR is being calculated;
and

(2) The data for the two prior MLR
reporting years.

(c) Requirements for MLR reporting
years 2011 and 2012. (1) For the 2011
MLR reporting year, an issuer’s MLR
is calculated using the data reported
under this Part for the 2011 MLR re-
porting year only.

(2) For the 2012 MLR reporting year—
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