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(b) If the appellant fails to meet any 
filing or procedural deadlines, appeal 
file or brief submission requirements, 
or other requirements established by 
the Board, the Board may dismiss the 
appeal, may issue an order requiring 
the party to show cause why the appeal 
should not be dismissed, or may take 
other action the Board considers appro-
priate. 

(c) If the respondent fails to meet 
any such requirements, the Board may 
issue a decision based on the record 
submitted to that point or take such 
other measures as the Board considers 
appropriate. 

§ 16.16 Parties to the appeal. 
(a) The only parties to the appeal are 

the appellant and the respondent. If 
the Board determines that a third per-
son is a real party in interest (for ex-
ample, where the major impact of an 
audit disallowance would be on the 
grantee’s contractor, not on the grant-
ee), the Board may allow the third per-
son to present the case on appeal for 
the appellant or to appear with a party 
in the case, after consultation with the 
parties and if the appellant does not 
object. 

(b) The Board may also allow other 
participation, in the manner and by 
the deadlines established by the Board, 
where the Board decides that the inter-
venor has a clearly identifiable and 
substantial interest in the outcome of 
the dispute, that participation would 
sharpen issues or otherwise be helpful 
in resolution of the dispute, and that 
participation would not result in sub-
stantial delay. 

§ 16.17 Ex parte communications (com-
munications outside the record). 

(a) A party shall not communicate 
with a Board or staff member about 
matters involved in an appeal without 
notice to the other party. If such com-
munication occurs, the Board will dis-
close it to the other party and make it 
part of the record after the other party 
has an opportunity to comment. Board 
members and staff shall not consider 
any information outside the record (see 
§ 16.21 for what the record consists of) 
about matters involved in an appeal. 

(b) The above does not apply to the 
following: Communications among 

Board members and staff; communica-
tions concerning the Board’s adminis-
trative functions or procedures; re-
quests from the Board to a party for a 
document (although the material sub-
mitted in response also must be given 
to the other party); and material which 
the Board includes in the record after 
notice and an opportunity to comment. 

§ 16.18 Mediation. 

(a) In cases pending before the Board. 
If the Board decides that mediation 
would be useful to resolve a dispute, 
the Board, in consultation with the 
parties, may suggest use of mediation 
techniques and will provide or assist in 
selecting a mediator. The mediator 
may take any steps agreed upon by the 
parties to resolve the dispute or clarify 
issues. The results of mediation are not 
binding on the parties unless the par-
ties so agree in writing. The Board will 
internally insulate the mediator from 
any Board or staff members assigned to 
handle the appeal. 

(b) In other cases. In any other grants 
dispute, the Board may, within the 
limitations of its resources, offer per-
sons trained in mediation skills to aid 
in resolving the dispute. Mediation 
services will only be offered at the re-
quest, or with the concurrence, of a re-
sponsible federal program official in 
the program under which the dispute 
arises. The Board will insulate the me-
diator if any appeal subsequently 
arises from the dispute. 

§ 16.19 How to calculate deadlines. 

In counting days, include Saturdays, 
Sundays, and holidays; but if a due 
date would fall on a Saturday, Sunday 
or Federal holiday, then the due date is 
the next Federal working day. 

§ 16.20 How to submit material to the 
Board. 

(a) All submissions should be ad-
dressed as follows: Departmental Grant 
Appeals Board, Room 2004, Switzer 
Building, 330 C Street SW., Wash-
ington, DC 20201. 

(b) All submissions after the notice of 
appeal should identify the Board’s 
docket number (the Board’s acknowl-
edgement under § 16.7 will specify the 
docket number). 
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(c) Unless the Board otherwise speci-
fies, parties shall submit to the Board 
an original and two copies of all mate-
rials. Each submission other than the 
notice of appeal, must include a state-
ment that one copy of the materials 
has been sent to the other party, iden-
tifying when and to whom the copy was 
sent. 

(d) Unless hand delivered, all mate-
rials should be sent to the Board and 
the other party by certified or reg-
istered mail, return receipt requested. 

(e) The Board considers material to 
be submitted on the date when it is 
postmarked or hand delivered to the 
Board. 

§ 16.21 Record and decisions. 

(a) Each decision is issued by three 
Board members (see § 16.5(b)), who base 
their decision on a record consisting of 
the appeal file; other submissions of 
the parties; transcripts or other 
records of any meetings, conferences or 
hearings conducted by the Board; writ-
ten statements resulting from con-
ferences; evidence submitted at hear-
ings; and orders and other documents 
issued by the Board. In addition, the 
Board may include other materials 
(such as evidence submitted in another 
appeal) after the parties are given no-
tice and an opportunity to comment. 

(b) The Board will promptly notify 
the parties in writing of any disposi-
tion of a case and the basis for the dis-
position. 

§ 16.22 The effect of an appeal. 

(a) General. Until the Board disposes 
of an appeal, the respondent shall take 
no action to implement the final deci-
sion appealed. 

(b) Exceptions. The respondent may— 
(1) Suspend funding (see § 74.114 of 

this title); 
(2) Defer or disallow other claims 

questioned for reasons also disputed in 
the pending appeal; 

(3) In programs listed in appendix A, 
B.(a)(1), implement a decision to dis-
allow Federal financial participation 
claimed in expenditures reported on a 
statement of expenditures, by recov-
ering, withholding or offsetting pay-
ments, if the decision is issued before 
the reported expenditures are included 

in the calculation of a subsequent 
grant; or 

(4) Take other action to recover, 
withhold, or offset funds if specifically 
authorized by statute or regulation. 

§ 16.23 How long an appeal takes. 
The Board has established general 

goals for its consideration of cases, as 
follows (measured from the point when 
the Board receives the first submission 
after the notice of appeal): 

—For regular review based on a written 
record under § 16.8, 6 months. When a con-
ference under § 16.10 is held, the goal re-
mains at 6 months, unless a requirement 
for post-conference briefing in a particular 
case renders the goal unrealistic. 

—For cases involving a hearing under § 16.11, 
9 months. 

—For the expedited process under § 16.12, 3 
months. 

These are goals, not rigid require-
ments. The paramount concern of the 
Board is to take the time needed to re-
view a record fairly and adequately in 
order to produce a sound decision. Fur-
thermore, many factors are beyond the 
Board’s direct control, such as unfore-
seen delays due to the parties’ negotia-
tions or requests for extensions, how 
many cases are filed, and Board re-
sources. On the other hand, the parties 
may agree to steps which may shorten 
review by the Board; for example, by 
waiving the right to submit a brief, by 
agreeing to shorten submission sched-
ules, or by electing the expedited proc-
ess. 

APPENDIX A TO PART 16—WHAT 
DISPUTES THE BOARD REVIEWS 

A. What this appendix covers. 
This appendix describes programs which 

use the Board for dispute resolution, the 
types of disputes covered, and any conditions 
for Board review of final written decisions 
resulting from those disputes. Disputes 
under programs not specified in this appen-
dix may be covered in a program regulation 
or in a memorandum of understanding be-
tween the Board and the head of the appro-
priate HHS operating component or other 
agency responsible for administering the 
program. If in doubt, call the Board. Even 
though a dispute may be covered here, the 
Board still may not be able to review it if 
the limits in paragraph F apply. 
B. Mandatory grant programs. 

(a) The Board reviews the following types 
of final written decisions in disputes arising 
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