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the family refuses consent to life-sus-
taining treatment, and the ICRC, after 
due deliberation, agrees with the fam-
ily, the ICRC will recommend that the 
treatment be withheld. When there is 
physician/family disagreement and the 
family refuses consent, but the ICRC 
disagrees with the family, the ICRC 
will recommend to the hospital board 
or appropriate official that the case be 
referred immediately to an appropriate 
court or child protective agency, and 
every effort shall be made to continue 
treatment, preserve the status quo, and 
prevent worsening of the infant’s con-
dition until such time as the court or 
agency renders a decision or takes 
other appropriate action. The ICRC 
will also follow this procedure in cases 
in which the family and physician 
agree that life-sustaining treatment 
should be withheld or withdrawn, but 
the ICRC disagrees. 

(iii) Retrospective record review. The 
ICRC, at its regularly-scheduled meet-
ing, will review all records involving 
withholding or termination of medical 
or surgical treatment to infants con-
sistent with hospital policies developed 
by the ICRC, unless the case was pre-
viously before the ICRC pursuant to 
paragraph (f)(3)(ii) of this section. If 
the ICRC finds that a deviation was 
made from the institutional policies in 
a given case, it shall conduct a review 
and report the findings to appropriate 
hospital personnel for appropriate ac-
tion. 

(4) Records. The ICRC will maintain 
records of all of its deliberations and 
summary descriptions of specific cases 
considered and the disposition of those 
cases. Such records will be kept in ac-
cordance with institutional policies on 
confidentiality of medical information. 
They will be made available to appro-
priate government agencies, or upon 
court order, or as otherwise required 
by law. 

NOTE: The mandatory provisions set forth 
in paragraphs (b)–(e) inclusive of this section 
are subject to an injunction prohibiting their 
enforcement. In Bowen v. American Hospital 
Association, lll U.S. lll, 106 S. Ct. 2101 
(1986), the Supreme Court upheld the action 
of a United States District Court, 585 F. 
Supp. 541 (S.D.N.Y. 1984), declaring invalid 
and enjoining enforcement of provisions 

under this section, promulgated January 12, 
1984. 

(Information collection requirements con-
tained in paragraph (c) have been approved 
by the Office of Management and Budget 
under control number 0990–0114) 

[49 FR 1651, Jan. 12, 1984, as amended at 52 
FR 3012, Jan. 30, 1987; 70 FR 24320, May 9, 
2005] 

§§ 84.56–84.60 [Reserved] 

Subpart G—Procedures 
§ 84.61 Procedures. 

The procedural provisions applicable 
to title VI of the Civil Rights Act of 
1964 apply to this part. These proce-
dures are found in §§ 80.6 through 80.10 
and Part 81 of this Title. 

[42 FR 22677, May 4, 1977; 42 FR 22888, May 5, 
1977] 

APPENDIX A TO PART 84—ANALYSIS OF 
FINAL REGULATION 

SUBPART A—GENERAL PROVISIONS 

Definitions—1. ‘‘Recipient’’. Section 84.23 
contains definitions used throughout the 
regulation. Most of the comments con-
cerning § 84.3(f), which contains the defini-
tion of ‘‘recipient,’’ commended the inclu-
sion of recipient whose sole source of Federal 
financial assistance is Medicaid. The Sec-
retary believes that such Medicaid providers 
should be regarded as recipients under the 
statute and the regulation and should be 
held individually responsible for admin-
istering services in a nondiscriminatory 
fashion. Accordingly, § 84.3(f) has not been 
changed. Small Medicaid providers, however, 
are exempt from some of the regulation’s ad-
ministrative provisions (those that apply to 
recipients with fifteen or more employees). 
And such recipients will be permitted to 
refer patients to accessible facilities in cer-
tain limited circumstances under revised 
§ 84.22(b). The Secretary recognizes the dif-
ficulties involved in Federal enforcement of 
this regulation with respect to thousands of 
individual Medicaid providers. As in the case 
of title VI of the Civil Rights Act of 1964, the 
Office for Civil Rights will concentrate its 
compliance efforts on the state Medicaid 
agencies and will look primarily to them to 
ensure compliance by individual providers. 

One other comment requested that the reg-
ulation specify that nonpublic elementary 
and secondary schools that are not otherwise 
recipients do not become recipients by virtue 
of the fact their students participate in cer-
tain federally funded programs. The Sec-
retary believes it unnecessary to amend the 
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