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(2) At State option, a State’s case-
load reduction credit may include case-
load increases due to Federal require-
ments or State changes in eligibility 
rules since FY 2005 if used to offset 
caseload decreases in paragraph (a)(1) 
of this section. 

(3) A State may not receive a case-
load reduction credit that exceeds the 
actual caseload decline between FY 
2005 and the comparison year. 

(4) A State may count the reductions 
attributable to enforcement mecha-
nisms or procedural requirements that 
are used to enforce existing eligibility 
criteria (e.g., fingerprinting or other 
verification techniques) to the extent 
that such mechanisms or requirements 
identify or deter families otherwise in-
eligible under existing rules. 

(b) A State must include cases receiv-
ing assistance in separate State pro-
grams as part of its FY 2005 caseload 
and comparison-year caseload. How-
ever, if a State provides documentation 
that separate State program cases 
overlap with or duplicate cases in the 
TANF caseload, we will exclude them 
from the caseload count. 

§ 261.43 What is the definition of a 
‘‘case receiving assistance’’ in calcu-
lating the caseload reduction cred-
it? 

(a) The caseload reduction credit is 
based on decreases in caseloads receiv-
ing TANF- or SSP-MOE-funded assist-
ance (other than those excluded pursu-
ant to § 261.42). 

(b)(1) A State that is investing State 
MOE funds in excess of the required 80 
percent or 75 percent basic MOE 
amount need only include the pro rata 
share of caseloads receiving assistance 
that is required to meet basic MOE re-
quirements. 

(2) For purposes of paragraph (b)(1) of 
this section, a State may exclude from 
the overall caseload reduction credit 
calculation the number of cases funded 
with excess MOE. This number is cal-
culated by dividing annual excess MOE 
expenditures on assistance by the aver-
age monthly expenditures on assist-
ance per case for the fiscal year, 

(i) Where annual excess MOE expend-
itures on assistance equal total annual 
MOE expenditures minus the percent-
age of historic State expenditures spec-

ified in paragraph (v) of this section, 
multiplied by the percentage that an-
nual expenditures on assistance (both 
Federal and State) represent of all an-
nual expenditures, and 

(ii) Where the average monthly as-
sistance expenditures per case for the 
fiscal year equal the sum of annual 
TANF and SSP–MOE assistance ex-
penditures (both Federal and State) di-
vided by the average monthly sum of 
TANF and SSP–MOE caseloads for the 
fiscal year. 

(iii) If the excess MOE calculation is 
for a separate two-parent caseload re-
duction credit, we multiply the number 
of cases funded with excess MOE by the 
average monthly percentage of two- 
parent cases in the State’s total (TANF 
plus SSP–MOE) average monthly case-
load. 

(iv) All financial data must agree 
with data reported on the TANF Finan-
cial Report (form ACF–196) and all 
caseload data must agree with data re-
ported on the TANF Data and SSP– 
MOE Data Reports (forms ACF–199 and 
ACF–209). 

(v) The State must use 80 percent of 
historic expenditures when calculating 
excess MOE; however if it has met the 
work participation requirements for 
the year, it may use 75 percent of his-
toric expenditures. 

§ 261.44 When must a State report the 
required data on the caseload re-
duction credit? 

A State must report the necessary 
documentation on caseload reductions 
for the preceding fiscal year by Decem-
ber 31. 

Subpart E—What Penalties Apply 
to States Related to Work Re-
quirements? 

§ 261.50 What happens if a State fails 
to meet the participation rates? 

(a) If we determine that a State did 
not achieve one of the required min-
imum work participation rates, we 
must reduce the SFAG payable to the 
State. 

(b)(1) If there was no penalty for the 
preceding fiscal year, the base penalty 
for the current fiscal year is five per-
cent of the adjusted SFAG. 
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(2) For each consecutive year that 
the State is subject to a penalty under 
this part, we will increase the amount 
of the base penalty by two percentage 
points over the previous year’s penalty. 
However, the penalty can never exceed 
21 percent of the State’s adjusted 
SFAG. 

(c) We impose a penalty by reducing 
the SFAG payable for the fiscal year 
that immediately follows our final de-
termination that a State is subject to 
a penalty and our final determination 
of the penalty amount. 

(d) In accordance with the procedures 
specified at § 262.4 of this chapter, a 
State may dispute our determination 
that it is subject to a penalty. 

§ 261.51 Under what circumstances 
will we reduce the amount of the 
penalty below the maximum? 

(a) We will reduce the amount of the 
penalty based on the degree of the 
State’s noncompliance. 

(1) If the State fails only the two-par-
ent participation rate specified at 
§ 261.23, reduced by any applicable case-
load reduction credit, its maximum 
penalty will be a percentage of the pen-
alty specified at § 261.50. This percent-
age will equal the percentage of two- 
parent cases in the State’s total case-
load. 

(2) If the State fails the overall par-
ticipation rate specified at § 261.21, re-
duced by any applicable caseload re-
duction credit, or both rates, its max-
imum penalty will be the penalty spec-
ified at § 261.50. 

(b)(1) In order to receive a reduction 
of the penalty amounts determined 
under paragraphs (a)(1) or (a)(2) of this 
section: 

(i) The State must achieve participa-
tion rates equal to a threshold level de-
fined as 50 percent of the applicable 
minimum participation rate at § 261.21 
or § 261.23, minus any caseload reduc-
tion credit determined pursuant to sub-
part D of this part; and 

(ii) The adjustment factor for 
changes in the number of individuals 
engaged in work, described in para-
graph (b)(4) of this section, must be 
greater than zero. 

(2) If the State meets the require-
ments of paragraph (b)(1) of this sec-
tion, we will base its reduction on the 

severity of the failure. For this pur-
pose, we will calculate the severity of 
the State’s failure based on: 

(i) The degree to which it missed the 
target rate; 

(ii) An adjustment factor that ac-
counts for changes in the number of in-
dividuals who are engaged in work in 
the State since the prior year; and 

(iii) The number of consecutive years 
in which the State failed to meet the 
participation rates and the number of 
rates missed. 

(3) We will determine the degree to 
which the State missed the target rate 
using the ratio of the following two 
factors: 

(i) The difference between the par-
ticipation rate achieved by the State 
and the 50-percent threshold level (ad-
justed for any caseload reduction cred-
it determined pursuant to subpart D of 
this part); and 

(ii) The difference between the min-
imum applicable participation rate and 
the threshold level (both adjusted for 
any caseload reduction credit deter-
mined pursuant to subpart D of this 
part). 

(4) We will calculate the adjustment 
factor for changes in the number of in-
dividuals engaged in work using the 
following formula: 

(i) The average monthly number of 
individuals engaged in work in the pen-
alty year minus the average monthly 
number of individuals engaged in work 
in the prior year, divided by, 

(ii) The product of 0.15 and the aver-
age monthly number of individuals en-
gaged in work in the prior year. 

(5) Subject to paragraph (c) of this 
section, if the State fails only the two- 
parent participation rate specified at 
§ 261.23, and qualifies for a penalty re-
duction under paragraph (b)(1) of this 
section, its penalty reduction will be 
the product of: 

(i) The amount determined in para-
graph (a)(1) of this section; 

(ii) The ratio described in paragraph 
(b)(3) of this section computed with re-
spect to two-parent families; and 

(iii) The adjustment factor described 
in paragraph (b)(4) of this section com-
puted with respect to two-parent fami-
lies. 

(6) Subject to paragraph (c) of this 
section, if the State fails the overall 
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participation rate specified at § 261.21, 
or both rates, and qualifies for a pen-
alty reduction under paragraph (b)(1) of 
this section, its penalty reduction will 
be the product of: 

(i) The amount determined in para-
graph (a)(2) of this section; 

(ii) The ratio described in paragraph 
(b)(3) of this section computed with re-
spect to all families; and 

(iii) The adjustment factor described 
in paragraph (b)(4) of this section. 

(7) Pursuant to § 260.58 of this chap-
ter, we will adjust the calculations in 
this section to exclude cases for which 
a State has granted federally recog-
nized good cause domestic violence 
waivers. 

(c)(1) If the State was not subject to 
a penalty the prior year, the State will 
receive: 

(i) The full applicable penalty reduc-
tion described in paragraph (b)(5) or 
(b)(6) of this section if it failed only 
one participation rate; or 

(ii) 50 percent of the penalty reduc-
tion described in paragraph (b)(6) of 
this section if it failed both participa-
tion rates. 

(2) If the penalty year is the second 
successive year in which the State is 
subject to a penalty, the State will re-
ceive: 

(i) 50 percent of the applicable pen-
alty reduction described in paragraph 
(b)(5) or (b)(6) of this section if it failed 
only one participation rate; or 

(ii) 25 percent of the penalty reduc-
tion described in paragraph (b)(6) of 
this section if it failed both participa-
tion rates. 

(3) If the penalty year is the third or 
greater successive year in which the 
State is subject to a penalty, the State 
will not receive a penalty reduction de-
scribed in paragraph (b)(5) or (b)(6) of 
this section. 

(d)(1) We may reduce the penalty if 
the State failed to achieve a participa-
tion rate because: 

(i) It meets the definition of a needy 
State, specified at § 260.30 of this chap-
ter; or, 

(ii) Noncompliance is due to extraor-
dinary circumstances such as a natural 
disaster, regional recession, or substan-
tial caseload increase. 

(2) In determining noncompliance 
under paragraph (d)(1)(ii) of this sec-

tion, we will consider such objective 
evidence of extraordinary cir-
cumstances as the State chooses to 
submit. 

§ 261.52 Is there a way to waive the 
State’s penalty for failing to achieve 
either of the participation rates? 

(a) We will not impose a penalty 
under this part if we determine that 
the State has reasonable cause for its 
failure. 

(b) In addition to the general reason-
able cause criteria specified at § 262.5 of 
this chapter, a State may also submit 
a request for a reasonable cause exemp-
tion from the requirement to meet the 
minimum participation rate in two 
specific case situations. 

(1) We will determine that a State 
has reasonable cause if it demonstrates 
that failure to meet the work partici-
pation rates is attributable to its pro-
vision of federally recognized good 
cause domestic violence waivers (i.e., it 
provides evidence that it achieved the 
applicable work rates when individuals 
receiving federally recognized good 
cause domestic violence waivers of 
work requirements, in accordance with 
the provisions at §§ 260.54(b) and 260.55 
of this chapter, are removed from the 
calculations in §§ 261.22(b) and 
261.24(b)). 

(2) We will determine that a State 
has reasonable cause if it demonstrates 
that its failure to meet the work par-
ticipation rates is attributable to its 
provision of assistance to refugees in 
federally approved alternative projects 
under section 412(e)(7) of the Immigra-
tion and Nationality Act (8 U.S.C. 
1522(e)(7)). 

(c) In accordance with the procedures 
specified at § 262.4 of this chapter, a 
State may dispute our determination 
that it is subject to a penalty. 

§ 261.53 May a State correct the prob-
lem before incurring a penalty? 

(a) Yes. A State may enter into a cor-
rective compliance plan to remedy a 
problem that caused its failure to meet 
a participation rate, as specified at 
§ 262.6 of this chapter. 

(b) To qualify for a penalty reduction 
under § 262.6(j)(1) of this chapter, based 
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on significant progress towards cor-
recting a violation, a State must re-
duce the difference between the par-
ticipation rate it achieved in the year 
for which it is subject to a penalty and 
the rate applicable during the penalty 
year (adjusted for any caseload reduc-
tion credit determined pursuant to sub-
part D of this part) by at least 50 per-
cent. 

§ 261.54 Is a State subject to any other 
penalty relating to its work pro-
gram? 

(a) If we determine that, during a fis-
cal year, a State has violated section 
407(e) of the Act, relating to imposing 
penalties against individuals, we must 
reduce the SFAG payable to the State. 

(b) The penalty amount for a fiscal 
year will equal between one and five 
percent of the adjusted SFAG. 

(c) We impose a penalty by reducing 
the SFAG payable for the fiscal year 
that immediately follows our final de-
termination that a State is subject to 
a penalty and our final determination 
of the penalty amount. 

§ 261.55 Under what circumstances 
will we reduce the amount of the 
penalty for not properly imposing 
penalties on individuals? 

(a) We will reduce the amount of the 
penalty based on the degree of the 
State’s noncompliance. 

(b) In determining the size of any re-
duction, we will consider objective evi-
dence of: 

(1) Whether the State has established 
a control mechanism to ensure that 
the grants of individuals are appro-
priately reduced for refusing to engage 
in required work; and 

(2) The percentage of cases for which 
the grants have not been appropriately 
reduced. 

§ 261.56 What happens if a parent can-
not obtain needed child care? 

(a)(1) If the individual is a single cus-
todial parent caring for a child under 
age six, the State may not reduce or 
terminate assistance based on the par-
ent’s refusal to engage in required 
work if he or she demonstrates an in-
ability to obtain needed child care for 
one or more of the following reasons: 

(i) Appropriate child care within a 
reasonable distance from the home or 
work site is unavailable; 

(ii) Informal child care by a relative 
or under other arrangements is un-
available or unsuitable; or 

(iii) Appropriate and affordable for-
mal child care arrangements are un-
available. 

(2) Refusal to work when an accept-
able form of child care is available is 
not protected from sanctioning. 

(b)(1) The State will determine when 
the individual has demonstrated that 
he or she cannot find child care, in ac-
cordance with criteria established by 
the State. 

(2) These criteria must: 
(i) Address the procedures that the 

State uses to determine if the parent 
has a demonstrated inability to obtain 
needed child care; 

(ii) Include definitions of the terms 
‘‘appropriate child care,’’ ‘‘reasonable 
distance,’’ ‘‘unsuitability of informal 
care,’’ and ‘‘affordable child care ar-
rangements’’; and 

(iii) Be submitted to us. 
(c) The TANF agency must inform 

parents about: 
(1) The penalty exception to the 

TANF work requirement, including the 
criteria and applicable definitions for 
determining whether an individual has 
demonstrated an inability to obtain 
needed child care; 

(2) The State’s process or procedures 
(including definitions) for determining 
a family’s inability to obtain needed 
child care, and any other requirements 
or procedures, such as fair hearings, as-
sociated with this provision; and 

(3) The fact that the exception does 
not extend the time limit for receiving 
Federal assistance. 

[64 FR 17884, Apr. 12, 1999; 64 FR 40291, July 
26, 1999] 

§ 261.57 What happens if a State sanc-
tions a single parent of a child 
under six who cannot get needed 
child care? 

(a) If we determine that a State has 
not complied with the requirements of 
§ 261.56, we will reduce the SFAG pay-
able to the State by no more than five 
percent for the immediately succeeding 
fiscal year unless the State dem-
onstrates to our satisfaction that it 
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had reasonable cause or it achieves 
compliance under a corrective compli-
ance plan pursuant to §§ 262.5 and 262.6 
of this chapter. 

(b) We will impose the maximum pen-
alty if: 

(1) The State does not have a state-
wide process in place to inform parents 
about the exception to the work re-
quirement and enable them to dem-
onstrate that they have been unable to 
obtain child care; or 

(2) There is a pattern of substan-
tiated complaints from parents or or-
ganizations verifying that a State has 
reduced or terminated assistance in 
violation of this requirement. 

(c) We may impose a reduced penalty 
if the State demonstrates that the vio-
lations were isolated or that they af-
fected a minimal number of families. 

Subpart F—How Do We Ensure the 
Accuracy of Work Participa-
tion Information? 

SOURCE: 73 FR 6826, Feb. 5, 2008, unless oth-
erwise noted. 

§ 261.60 What hours of participation 
may a State report for a work-eligi-
ble individual? 

(a) A State must report the actual 
hours that an individual participates in 
an activity, subject to the qualifica-
tions in paragraphs (b) and (c) of this 
section and § 261.61(c). It is not suffi-
cient to report the hours an individual 
is scheduled to participate in an activ-
ity. 

(b) For the purposes of calculating 
the work participation rates for a 
month, actual hours may include the 
hours for which an individual was paid, 
including paid holidays and sick leave. 
For participation in unpaid work ac-
tivities, it may include excused ab-
sences for hours missed due to a max-
imum of 10 holidays in the preceding 
12-month period and up to 80 hours of 
additional excused absences in the pre-
ceding 12-month period, no more than 
16 of which may occur in a month, for 
each work-eligible individual. Each 
State must designate the days that it 
wishes to count as holidays for those in 
unpaid activities in its Work 
Verification Plan. It may designate no 
more than 10 such days. In order to 

count an excused absence as actual 
hours of participation, the individual 
must have been scheduled to partici-
pate in a countable work activity for 
the period of the absence that the 
State reports as participation. A State 
must describe its excused absence poli-
cies and definitions as part of its Work 
Verification Plan, specified at § 261.62. 

(c) For unsubsidized employment, 
subsidized employment, and OJT, a 
State may report projected actual 
hours of employment participation for 
up to six months based on current, doc-
umented actual hours of work. Any 
time a State receives information that 
the client’s actual hours of work have 
changed, or no later than the end of 
any six-month period, the State must 
re-verify the client’s current actual av-
erage hours of work, and may report 
these projected actual hours of partici-
pation for another six-month period. 

(d) A State may not count more 
hours toward the participation rate for 
a self-employed individual than the 
number derived by dividing the individ-
ual’s self-employment income (gross 
income less business expenses) by the 
Federal minimum wage. A State may 
propose an alternative method of deter-
mining self-employment hours as part 
of its Work Verification Plan. 

(e) A State may count supervised 
homework time and up to one hour of 
unsupervised homework time for each 
hour of class time. Total homework 
time counted for participation cannot 
exceed the hours required or advised by 
a particular educational program. 

§ 261.61 How must a State document a 
work-eligible individual’s hours of 
participation? 

(a) A State must support each indi-
vidual’s hours of participation through 
documentation in the case file. In ac-
cordance with § 261.62, a State must de-
scribe in its Work Verification Plan 
the documentation it uses to verify 
hours of participation in each activity. 

(b) For an employed individual, the 
documentation may consist of, but is 
not limited to pay stubs, employer re-
ports, or time and attendance records 
substantiating hours of participation. 
A State may presume that an em-
ployed individual participated for the 
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