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had reasonable cause or it achieves 
compliance under a corrective compli-
ance plan pursuant to §§ 262.5 and 262.6 
of this chapter. 

(b) We will impose the maximum pen-
alty if: 

(1) The State does not have a state-
wide process in place to inform parents 
about the exception to the work re-
quirement and enable them to dem-
onstrate that they have been unable to 
obtain child care; or 

(2) There is a pattern of substan-
tiated complaints from parents or or-
ganizations verifying that a State has 
reduced or terminated assistance in 
violation of this requirement. 

(c) We may impose a reduced penalty 
if the State demonstrates that the vio-
lations were isolated or that they af-
fected a minimal number of families. 

Subpart F—How Do We Ensure the 
Accuracy of Work Participa-
tion Information? 

SOURCE: 73 FR 6826, Feb. 5, 2008, unless oth-
erwise noted. 

§ 261.60 What hours of participation 
may a State report for a work-eligi-
ble individual? 

(a) A State must report the actual 
hours that an individual participates in 
an activity, subject to the qualifica-
tions in paragraphs (b) and (c) of this 
section and § 261.61(c). It is not suffi-
cient to report the hours an individual 
is scheduled to participate in an activ-
ity. 

(b) For the purposes of calculating 
the work participation rates for a 
month, actual hours may include the 
hours for which an individual was paid, 
including paid holidays and sick leave. 
For participation in unpaid work ac-
tivities, it may include excused ab-
sences for hours missed due to a max-
imum of 10 holidays in the preceding 
12-month period and up to 80 hours of 
additional excused absences in the pre-
ceding 12-month period, no more than 
16 of which may occur in a month, for 
each work-eligible individual. Each 
State must designate the days that it 
wishes to count as holidays for those in 
unpaid activities in its Work 
Verification Plan. It may designate no 
more than 10 such days. In order to 

count an excused absence as actual 
hours of participation, the individual 
must have been scheduled to partici-
pate in a countable work activity for 
the period of the absence that the 
State reports as participation. A State 
must describe its excused absence poli-
cies and definitions as part of its Work 
Verification Plan, specified at § 261.62. 

(c) For unsubsidized employment, 
subsidized employment, and OJT, a 
State may report projected actual 
hours of employment participation for 
up to six months based on current, doc-
umented actual hours of work. Any 
time a State receives information that 
the client’s actual hours of work have 
changed, or no later than the end of 
any six-month period, the State must 
re-verify the client’s current actual av-
erage hours of work, and may report 
these projected actual hours of partici-
pation for another six-month period. 

(d) A State may not count more 
hours toward the participation rate for 
a self-employed individual than the 
number derived by dividing the individ-
ual’s self-employment income (gross 
income less business expenses) by the 
Federal minimum wage. A State may 
propose an alternative method of deter-
mining self-employment hours as part 
of its Work Verification Plan. 

(e) A State may count supervised 
homework time and up to one hour of 
unsupervised homework time for each 
hour of class time. Total homework 
time counted for participation cannot 
exceed the hours required or advised by 
a particular educational program. 

§ 261.61 How must a State document a 
work-eligible individual’s hours of 
participation? 

(a) A State must support each indi-
vidual’s hours of participation through 
documentation in the case file. In ac-
cordance with § 261.62, a State must de-
scribe in its Work Verification Plan 
the documentation it uses to verify 
hours of participation in each activity. 

(b) For an employed individual, the 
documentation may consist of, but is 
not limited to pay stubs, employer re-
ports, or time and attendance records 
substantiating hours of participation. 
A State may presume that an em-
ployed individual participated for the 
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total number of hours for which that 
individual was paid. 

(c) The State must document all 
hours of participation in an activity; 
however, if a State is reporting pro-
jected hours of actual employment in 
accordance with § 261.60(c), it need only 
document the hours on which it bases 
the projection. 

(d) For an individual who is self-em-
ployed, the documentation must com-
port with standards set forth in the 
State’s approved Work Verification 
Plan. Self-reporting by a participant 
without additional verification is not 
sufficient documentation. 

(e) For an individual who is not em-
ployed, the documentation for substan-
tiating hours of participation may con-
sist of, but is not limited to, time 
sheets, service provider attendance 
records, or school attendance records. 
For homework time, the State must 
also document the homework or study 
expectations of the educational pro-
gram. 

§ 261.62 What must a State do to verify 
the accuracy of its work participa-
tion information? 

(a) To ensure accuracy in the report-
ing of work activities by work-eligible 
individuals on the TANF Data Report 
and, if applicable, the SSP–MOE Data 
Report, each State must: 

(1) Establish and employ procedures 
for determining whether its work ac-
tivities may count for participation 
rate purposes; 

(2) Establish and employ procedures 
for determining how to count and 
verify reported hours of work; 

(3) Establish and employ procedures 
for identifying who is a work-eligible 
individual; 

(4) Establish and employ internal 
controls to ensure compliance with the 
procedures; and 

(5) Submit to the Secretary for ap-
proval the State’s Work Verification 
Plan in accordance with paragraph (b) 
of this section. 

(b) A State’s Work Verification Plan 
must include the following: 

(1) For each countable work activity: 
(i) A description demonstrating how 

the activity meets the relevant defini-
tion at § 261.2; 

(ii) A description of how the State de-
termines the number of countable 
hours of participation; and 

(iii) A description of the documenta-
tion it uses to monitor participation 
and ensure that the actual hours of 
participation are reported; 

(2) A description of the State’s proce-
dures for identifying all work-eligible 
individuals, as defined at § 261.2; 

(3) A description of how the State en-
sures that, for each work-eligible indi-
vidual, it: 

(i) Accurately inputs data into the 
State’s automated data processing sys-
tem; 

(ii) Properly tracks the hours though 
the automated data processing system; 
and 

(iii) Accurately reports the hours to 
the Department; 

(4) A description of the procedures for 
ensuring it does not transmit to the 
Department a work-eligible individ-
ual’s hours of participation in an activ-
ity that does not meet a Federal defini-
tion of a countable work activity; and 

(5) A description of the internal con-
trols that the State has implemented 
to ensure a consistent measurement of 
the work participation rates, including 
the quality assurance processes and 
sampling specifications it uses to mon-
itor adherence to the established work 
verification procedures by State staff, 
local staff, and contractors. 

(c) We will review a State’s Work 
Verification Plan for completeness and 
approve it if we believe that it will re-
sult in accurate reporting of work par-
ticipation information. 

§ 261.63 When is a State’s Work 
Verification Plan due? 

(a) Each State must submit its in-
terim Work Verification Plan for vali-
dating work activities reported in the 
TANF Data Report and, if applicable, 
the SSP–MOE Data Report no later 
than September 30, 2006. 

(b) If HHS requires changes, a State 
must submit them within 60 days of re-
ceipt of our notice and include all nec-
essary changes as part of a final ap-
proved Work Verification Plan no later 
than September 30, 2007. 

(c) If a State modifies its verification 
procedures for TANF or SSP–MOE 
work activities or its internal controls 
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for ensuring a consistent measurement 
of the work participation rate, the 
State must submit for approval an 
amended Work Verification Plan by 
the end of the quarter in which the 
State modifies the procedures or inter-
nal controls. 

§ 261.64 How will we determine wheth-
er a State’s work verification proce-
dures ensure an accurate work par-
ticipation measurement? 

(a) We will determine that a State 
has met the requirement to establish 
work verification procedures if it sub-
mitted an interim Work Verification 
Plan by September 30, 2006 and a com-
plete Work Verification Plan that we 
approved by September 30, 2007. 

(b) A ‘‘complete’’ Work Verification 
Plan means that: 

(1) The plan includes all the informa-
tion required by § 261.62(b); and 

(2) The State certifies that the plan 
includes all the information required 
by § 261.62(b) and that it accurately re-
flects the procedures under which the 
State is operating. 

(c) For conduct occurring after Octo-
ber 1, 2007, we will use the single audit 
under OMB Circular A–133 in conjunc-
tion with other reviews, audits, and 
data sources, as appropriate, to assess 
the accuracy of the data filed by States 
for use in calculating the work partici-
pation rates. 

§ 261.65 Under what circumstances 
will we impose a work verification 
penalty? 

(a) We will take action to impose a 
penalty under § 262.1(a)(15) of this chap-
ter if: 

(1) The requirements under §§ 261.64(a) 
and (b) have not been met; or 

(2) We determine that the State has 
not maintained adequate documenta-
tion, verification, or internal control 
procedures to ensure the accuracy of 
the data used in calculating the work 
participation rates. 

(b) If a State fails to submit an in-
terim or complete Work Verification 
Plan by the due dates in § 261.64(a), we 
will reduce the SFAG payable for the 
immediately succeeding fiscal year by 
five percent of the adjusted SFAG. 

(c) If a State fails to maintain ade-
quate internal controls to ensure a 
consistent measurement of work par-

ticipation, we will reduce the adjusted 
SFAG by the following percentages for 
a fiscal year: 

(1) One percent for the first year; 
(2) Two percent for second year; 
(3) Three percent for the third year; 
(4) Four percent for the fourth year; 

and, 
(5) Five percent for the fifth and sub-

sequent years. 
(d) If a State complies with the re-

quirements in this subpart for two con-
secutive years, then any penalty im-
posed for subsequent failures will begin 
anew, as described in paragraph (c) of 
this section. 

(e) If we take action to impose a pen-
alty under §§ 261.64(b) or (c), we will re-
duce the SFAG payable for the imme-
diately succeeding fiscal year. 

Subpart G—What Nondisplace-
ment Rules Apply in TANF? 

§ 261.70 What safeguards are there to 
ensure that participants in work ac-
tivities do not displace other work-
ers? 

(a) An adult taking part in a work 
activity outlined in § 261.30 may not fill 
a vacant employment position if: 

(1) Another individual is on layoff 
from the same or any substantially 
equivalent job; or 

(2) The employer has terminated the 
employment of any regular employee 
or caused an involuntary reduction in 
its work force in order to fill the va-
cancy with an adult taking part in a 
work activity. 

(b) A State must establish and main-
tain a grievance procedure to resolve 
complaints of alleged violations of the 
displacement rule in this section. 

(c) This section does not preempt or 
supersede State or local laws providing 
greater protection for employees from 
displacement. 

Subpart H—How Do Welfare Re-
form Waivers Affect State Pen-
alties? 

§ 261.80 How do existing welfare re-
form waivers affect a State’s pen-
alty liability under this part? 

A welfare reform waiver could affect 
a State’s penalty liability under this 
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