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Drydocking, survey, inspection, or re-
pair periods of 30 days or less are con-
sidered operating days; and 

(vi) If the contracted vessel is not op-
erated or maintained in accordance 
with the terms of the MSP Operating 
Agreement. 

(2) To the extent that non-payment 
days under paragraph (c) of this section 
are known, Contractor payments shall 
be reduced at the time of the current 
billing. The daily reduction amounts 
shall be based on the annual amounts 
in paragraph (a) of this section divided 
by 365 days (366 days in leap years) and 
rounded to the nearest cent. Daily re-
duction amounts shall be applied. 

(3) MARAD may require, for good 
cause, that a portion of the funds pay-
able under this section be withheld if 
the provisions of § 296.31(d) have not 
been met. 

(4) Amounts owed to MARAD for re-
ductions applicable to a prior billing 
period shall be electronically trans-
ferred using MARAD’s prescribed for-
mat, or a check may be forwarded to 
the Maritime Administration, P.O. Box 
845133, Dallas, Texas 75284–5133, or the 
amount owed can be credited to 
MARAD by offsetting amounts payable 
in future billing periods. 

Subpart F—Appeals Procedures 

§ 296.50 Administrative determina-
tions. 

(a) Policy. A Contractor who dis-
agrees with the findings, interpreta-
tions or decisions of the Maritime Ad-
ministration or the Contracting Officer 
with respect to the administration of 
this part or any other dispute or com-
plaint concerning MSP Operating 
Agreements may submit an appeal to 
the Administrator. Such appeals shall 
be made in writing to the Secretary, 
within 60 days following the date of the 
document notifying the Contractor of 
the administrative determination of 
the Contracting Officer. Such an appeal 
should be addressed to the Maritime 
Administrator, Attn.: MSP Operating 
Agreement Appeals, Maritime Admin-
istration, 400 Seventh St., SW., Wash-
ington, DC 20590. Such an appeal is a 
prerequisite to exhausting administra-
tive remedies. 

(b) DOD determinations. The MSA 2003 
assigns joint and separate roles and re-
sponsibilities to the Secretary and to 
the SecDef. The Administrator and the 
Commander will make joint and sepa-
rate findings, interpretations, and deci-
sions necessary to implement the MSA 
2003. A Contractor who disagrees with 
the initial findings, interpretations or 
decisions regarding the implementa-
tion of the MSA 2003—whether joint or 
separate in nature—shall communicate 
such disagreement to the Contracting 
Officer. Any disagreement or dispute of 
a Contractor may, where appropriate, 
be transferred to the Director, Policy 
and Plans, U.S. Transportation Com-
mand (Director), for resolution. A Con-
tractor who disagrees with the find-
ings, interpretations, or decisions of 
the Director, with respect to the ad-
ministration of this part, may submit 
an appeal to the Commander. Such an 
appeal shall be made in writing to the 
Commander within 60 days following 
the date of the document notifying the 
Contractor of the administrative deter-
mination of the Director. Such an ap-
peal should be addressed to the Com-
mander, U.S. Transportation Com-
mand, 508 Scott Drive, Scott Air Force 
Base, IL 62225–5357. 

(c) Process. The Administrator, or the 
Commander in the case of a DOD deter-
mination, may require the person mak-
ing the request to furnish additional 
information, or proof of factual allega-
tions, and may order any proceeding 
appropriate in the circumstances. The 
decision of the Administrator, or the 
Commander in the case of a DOD deter-
mination, shall be final. 

Subpart G—Maintenance and Re-
pair Reimbursement Pilot Pro-
gram 

§ 296.60 Applications. 
(a) Introduction. This section sets 

forth MARAD’s regulations governing 
its Maintenance and Repair (M&R) Re-
imbursement Pilot Program. The M&R 
program is presently a 5-year program, 
authorized at $19.5 million per year for 
FY 2006–2011. 

(b) M&R participants. Every existing 
Contractor in MSP may enter into an 
agreement under 46 U.S.C. 3517, to per-
form qualified M&R of one or more 
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MSP vessels in United States ship-
yards, subject to the terms of this sec-
tion. Every MSP Contractor entering 
into an MSP operating agreement, in-
cluding those agreements transferred 
from an existing MSP Contractor, or 
newly issued or reissued from MARAD, 
after March 8, 2007, must agree to enter 
into an agreement under 46 U.S.C. 3517, 
to perform qualified M&R of one or 
more MSP vessels in United States 
shipyards, subject to the terms of this 
section. Each vessel that is subject to 
an M&R agreement will receive a pri-
ority in the allocation of MSP pay-
ments if the amount available for a fis-
cal year for making payments under 
MSP operating agreements is not suffi-
cient to pay the full amount authorized 
under each agreement for such fiscal 
year. 

(c) Terms of Agreement. An agreement 
under this section: 

(1) Will require that except as pro-
vided in paragraph (d) of this section, 
all qualified M&R on the vessel will be 
performed in the United States; 

(2) Will require the Administrator to 
reimburse the Contractor in accord-
ance with paragraph (j) of this section 
for the costs of qualified M&R per-
formed in the United States; and 

(3) Will apply to qualified M&R per-
formed during the 5-year period begin-
ning on the date the vessel begins oper-
ating under the operating agreement 
under chapter 531 of title 46, United 
States Code. 

(d) Exception to Requirement to Perform 
Work in the United States. A Contractor 
will not be required to have qualified 
M&R work performed in the United 
States under this section if: 

(1) The Administrator determines 
that there is no facility capable of 
meeting all technical requirements of 
the qualified M&R in the United States 
located in the geographic area in which 
the vessel normally operates available 
to perform the work in the time re-
quired by the Contractor to maintain 
its regularly scheduled service; 

(2) The Administrator determines 
that there are insufficient funds to pay 
reimbursement under paragraph (j) of 
this section with respect to the work; 
or 

(3) The Administrator fails to make 
the certification described in para-
graph (h)(2) of this section. 

(e) Qualified M&R. In this section the 
term ‘‘qualified M&R’’ means: 

(1) Except as provided in paragraph 
(e)(2) of this section: 

(i) Any inspection of a vessel that 
is— 

(A) Required under chapter 33 of title 
46, United States Code; and 

(B) Performed in the period in which 
the vessel is subject to an agreement 
under this section; 

(ii) Any M&R of a vessel that is de-
termined, in the course of an inspec-
tion referred to in paragraph (e)(1)(i) of 
this section, to be necessary; and 

(iii) Any additional M&R the Con-
tractor intends to undertake at the 
same time as the work described in 
paragraph (e)(1)(ii) of this section; but 
(2) does not include: 

(i) M&R not agreed to by the Con-
tractor to be undertaken at the same 
time as the work described in para-
graph (e)(1) of this section; 

(ii) Work carried out as part of con-
tinuous machinery surveys and other 
similar requirements not associated 
with a drydocking of the vessel; or 

(iii) Any emergency work that is nec-
essary to enable a vessel to return to a 
port in the United States. 

(f) Qualification of Shipyard. MARAD 
will assess the following factors in de-
termining whether a proposed shipyard 
is capable of undertaking the proposed 
M&R: 

(1) The dimension of the facility rel-
ative to the size of the vessel; 

(2) The capacity and the reach of the 
lifting cranes necessary for performing 
the specified work; and 

(3) The skills and experience of suffi-
cient numbers of workers to complete 
the job in time to maintain the vessel’s 
schedule. 

(g) Required information. Under each 
M&R agreement, the participant must 
provide within 30 days of enrollment a 
schedule for regular and special sur-
veys for each vessel in the agreement. 
At the same time, and on an annual 
basis by January 1 of each calendar 
year, each M&R participant must sub-
mit a schedule of anticipated M&R for 
each vessel under an M&R agreement 
for the coming year. In addition, the 
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M&R participant must provide for each 
such vessel the anticipated itinerary 
for the coming year. 

(h) Notification Requirements. (1) NO-
TIFICATION BY CONTRACTOR.—The 
Administrator is not required to pay 
reimbursement to a Contractor under 
this section for qualified M&R, unless 
the Contractor— 

(i) Notifies the Administrator of the 
intent of the Contractor to obtain the 
qualified M&R, by not later than 90 
days before the date of the performance 
of the qualified M&R; and 

(ii) Includes in such notification: 
(A) A description of all qualified 

M&R that the Contractor should rea-
sonably expect may be performed; 

(B) A description of the vessel’s nor-
mal route and port calls in the United 
States; 

(C) An estimate of the cost, with sup-
porting documentation, of obtaining 
the qualified M&R described under 
paragraph (h)(1)(ii)(A) of this section in 
the United States; and 

(D) An estimate of the cost, with sup-
porting documentation, of obtaining 
the qualified M&R described under 
paragraph (h)(1)(ii)(A) of this section 
outside the United States, in the coun-
try in which the Contractor otherwise 
would undertake the qualified M&R. 

(2) CERTIFICATION BY ADMINIS-
TRATOR.— 

(i) Not later than 30 days after the 
date of receipt of notification under 
paragraph (h)(1) of this section, the Ad-
ministrator will certify to the Con-
tractor— 

(A) Whether the cost estimates pro-
vided by the Contractor are fair and 
reasonable; 

(B) If the Administrator determines 
that such cost estimates are not fair 
and reasonable, the Administrator’s es-
timate of fair and reasonable costs for 
such work; 

(C) Whether there are available to 
the Administrator sufficient funds to 
pay reimbursement under paragraph (j) 
of this section with respect to such 
work; and 

(D) That the Administrator commits 
such funds to the Contractor for such 
reimbursement, if such funds are avail-
able for that purpose. 

(ii) If the Contractor notification de-
scribed in paragraph (h)(1) of this sec-

tion does not include an estimate of 
the cost of obtaining qualified M&R in 
the United States, then not later than 
30 days after the date of receipt of such 
notification, the Administrator will: 

(A) Certify to the Contractor whether 
there is a facility capable of meeting 
all technical requirements of the quali-
fied M&R in the United States located 
in the geographic area in which the 
vessel normally operates available to 
perform the qualified M&R described in 
the notification by the Contractor 
under paragraph (h)(1) of this section 
in the time period required by the Con-
tractor to maintain its regularly 
scheduled service; and 

(B) If there is such a facility, require 
the Contractor to resubmit such notifi-
cation with the required cost estimate 
for such facility. 

(i) Allocation of available funds. If the 
funds available to MARAD are insuffi-
cient to accommodate every M&R 
project required to be performed in 
U.S. shipyards, MARAD will select 
those work projects suitable for accom-
plishment in United States shipyards, 
for which MARAD will reimburse the 
differential costs of the M&R. MARAD 
will base such determinations on the 
amount of funds available, the pro-
jected cost of each repair, the number 
of vessels operated by the vessel oper-
ator and the proximity of the vessels’ 
itineraries to suitable U.S. shipyard lo-
cations. 

(j) Reimbursement. (1) IN GENERAL.— 
The Administrator will, subject to the 
availability of appropriations, reim-
burse a Contractor for costs incurred 
by the Contractor for qualified M&R 
performed in the United States under 
this section. 

(2) AMOUNT.—The amount of reim-
bursement will be equal to the dif-
ference between— 

(i) The fair and reasonable cost of ob-
taining the qualified M&R in the 
United States; and 

(ii) The fair and reasonable cost of 
obtaining the qualified M&R outside 
the United States, in the country in 
which the Contractor would otherwise 
undertake the qualified M&R. 

(3) DETERMINATION OF FAIR AND 
REASONABLE COSTS.— 

(i) The Administrator will determine 
fair and reasonable costs for purposes 
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of paragraph (j)(2) of this section after 
considering the supporting documenta-
tion submitted by the Contractor. If it 
is too difficult to accurately ascertain 
the foreign costs of anticipated M&R, 
the Maritime Administrator may de-
cide to compute the foreign cost of 
M&R by reference to a percentage of 
the domestic cost of the M&R, based on 
available general information. 

(ii) MARAD will also pay for other 
costs borne by the M&R participant 
reasonably associated with the quali-
fied M&R performed in a U.S. shipyard 
that would not be incurred if the vessel 
was repaired in a foreign shipyard. 
Such costs include: 

(A) Any additional vessel mainte-
nance and repair preparation costs, in-
cluding costs for additional engineer-
ing, design and contract bid proposal 
costs; 

(B) Costs (including capital and oper-
ating costs) for ‘‘lost time’’ for transit 
to a U.S. shipyard in excess of the tran-
sit period to a foreign shipyard on the 
same trade route to which the vessel is 
assigned and for the time spent in a 
U.S. shipyard which exceeds the esti-
mated time required by a foreign ship-
yard for the same work. 

(C) Costs for additional labor, super-
vision, overhead and other work in-
volving shore-side personnel. 

(iii) Upon approval of each specific 
M&R project, the Administrator will 

establish with the Contractor a set 
level of funding to be provided by 
MARAD. If, during the course of per-
forming M&R in a U.S. shipyard, it is 
discovered that the repairs will entail 
additional unanticipated costs, the Ad-
ministrator shall provide MARAD’s 
share of funding corresponding to the 
percentage of the domestic M&R costs 
originally agreed to by MARAD, but 
not in excess of 20 percent of the origi-
nal funding level agreed to by MARAD. 
Cost overruns will be the obligation of 
the M&R participant unless MARAD 
determines that it is fair to reimburse 
the M&R participant and sufficient 
funds are available to do so. 

(iv) Payment of MARAD’s share of 
the shipyard contract price may be 
made as work progresses or upon com-
pletion of the M&R and finalization of 
costs, as MARAD may determine. 
Vouchers for payment may be sub-
mitted to the Associate Administer for 
Marine Asset Development. Payments 
shall be paid and processed under the 
terms and conditions of the Prompt 
Payment Act, 31 U.S.C. 3901. However, 
pursuant to 31 U.S.C. 3902(f), interest 
on late payments will be paid only if 
appropriated funds for paying reim-
bursement under the M&R Pilot Pro-
gram are available. 

[72 FR 5344, Feb. 6, 2007] 
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