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this part. MARAD will accept elec-
tronic options (such as facsimile and 
Internet) for transmission of required 
information to MARAD, if practicable. 

(2) General eligibility requirements. 
Chapter 535 specifies who is eligible for 
a fund and the application instructions 
specify what information is required to 
establish such eligibility. An applicant 
must: 

(i) Be a citizen of the United States 
within the meaning of 46 U.S.C. 50501, 
as amended (46 U.S.C. 802, 803). See part 
355 of this title for requirements for es-
tablishing United States citizenship; 

(ii) Own or be the lessee of one or 
more eligible vessels or share thereof 
as defined in 46 U.S.C. 53501, or be party 
to a contract for the construction of 
one or more eligible vessels, or share 
thereof, as defined in paragraph (b) of 
§ 390.5; 

(iii) Have a program which furthers 
the purposes of the Act (see § 390.3 re-
lating to policy considerations) and 
provides for the acquisition, construc-
tion or reconstruction of a qualified 
vessel, as defined in 46 U.S.C. 53501(5). 
Such provisions state that the vessel 
will be operated in the United States 
foreign, Great Lakes, noncontiguous 
domestic, or short sea transportation 
trade as defined in 46 U.S.C. 53501 and 
46 U.S.C. 109(b); and 

(iv) Demonstrate the financial capa-
bilities to accomplish the program. 

(b) Information which may be required 
in conjunction with the application. An 
applicant must provide such facts, doc-
uments and materials as the Maritime 
Administrator may require in consid-
ering whether to enter into an agree-
ment. An applicant should be ready to 
make available such applicable mate-
rials, including, but not limited to: De-
sign plans, data concerning the reason-
ableness of the cost of the program, 
construction contracts, financial state-
ments, certificates of incorporation, 
bylaws, articles of partnership, stock 
ownership data and other information 
including judgments and pending liti-
gation which would affect the proposed 

program. The specific information re-
quired is set forth in the instructions. 

(Approved by the Office of Management and 
Budget under control number 2133–0027) 

[41 FR 4265, Jan. 29, 1976, as amended at 47 
FR 25530, June 14, 1982; 68 FR 62539, Nov. 5, 
2003; 69 FR 61452, Oct. 19, 2004; 73 FR 56740, 
Sept. 30, 2008] 

§ 390.3 Policy considerations. 

(a) In general. It is the policy of the 
United States, as set forth in 46 U.S.C. 
50501, that for the national defense and 
the development of its foreign and do-
mestic commerce, the United States 
shall have a merchant marine: suffi-
cient to carry a substantial portion of 
its water-borne export and import for-
eign commerce and to provide shipping 
service essential for maintaining the 
flow of such commerce at all times; ca-
pable of serving as auxiliaries in time 
of war or national emergency; owned 
and operated by United States citizens 
insofar as practicable and composed of 
the best equipped, safest and most suit-
able types of vessels, constructed and 
documented in the United States and 
manned with United States citizens. 

(b) Unacceptable programs—(1) In gen-
eral. The Maritime Administrator will 
not enter into an agreement where the 
proposed program is not, in his opin-
ion, in consonance with the policies of 
the Act. 

(2) Specific unacceptable programs. The 
Maritime Administrator will not enter 
into an agreement where the proposed 
program is merely to accomplish the 
following: 

(i) Reconstruction of an existing ves-
sel, unless such reconstruction will ex-
ceed $1,000,000 in cost, will be capital-
ized under the Internal Revenue Code 
of 1986, as amended, and the regula-
tions thereunder and will result in a 
vessel which is significantly more com-
petitive; 

(ii) Acquisition of an existing vessel; 
or 

(iii) Payment of the principal on ex-
isting indebtedness. 

(3) Waiver. The Maritime Adminis-
trator may, for good cause shown, 
waive the provisions of paragraph (b)(2) 
of this section. For example, the Mari-
time Administrator may waive the 
monetary limit in paragraph (b)(2)(i) of 

VerDate Mar<15>2010 16:34 Nov 01, 2011 Jkt 223200 PO 00000 Frm 00403 Fmt 8010 Sfmt 8010 Q:\46\46V8.TXT ofr150 PsN: PC150



394 

46 CFR Ch. II (10–1–11 Edition) § 390.4 

this section where the applicant pro-
poses to reconstruct a small vessel. 

[41 FR 4265, Jan. 29, 1976, as amended at 73 
FR 56740, Sept. 30, 2008] 

§ 390.4 Description of the agreement. 
(a) In general. The agreement consists 

of a standard part and appended sched-
ules. The standard part of the agree-
ment contains recitals, covenants and 
warranties which apply to all parties. 
The appended schedules set forth the 
particular program of the party and 
contain other information unique to 
each agreement. See § 390.6 (relating to 
administration of the agreement) for 
procedures and criteria for the modi-
fication of schedules. 

(b) Schedule A—Eligible agreement ves-
sels. Schedule A lists the names of eli-
gible agreement vessels (as defined in 
§ 390.5), whether owned or leased, and 
the allowable percentage of the depre-
ciation ceiling, if any, available for de-
posit purposes by the party. See § 390.7 
(relating to deposits) for allowable de-
preciation in the case of leased vessels. 

(c) Schedule B—Program—(1) In gen-
eral. Schedule B sets forth the program 
of the party including the cost of the 
program and the time in which the pro-
gram shall be accomplished. 

(2) Items in Schedule B. Schedule B 
shall contain: 

(i) A statement describing each 
qualified agreement vessel (as defined 
in § 390.5) to be acquired, constructed or 
reconstructed. In the case of recon-
struction, the statement will include a 
general description of the work to be 
performed; 

(ii) The anticipated date on which 
the acquisition, construction or recon-
struction of each qualified agreement 
vessel will commence; 

(iii) The anticipated total cost, in-
cluding any costs which will not be 
paid from the fund, of the acquisition, 
construction or reconstruction of each 
qualified agreement vessel; and 

(iv) The amount to be withdrawn 
from the fund with respect to the ac-
quisition, construction or reconstruc-
tion of each qualified agreement vessel. 

(3) Submission of contracts. When a 
contract is executed for any acquisi-
tion, construction or reconstruction re-
lating to the agreement, such contract 
shall be submitted within 30 days after 

execution to the Maritime Adminis-
trator who shall then determine wheth-
er such undertaking is in accordance 
with the program set forth in Schedule 
B. 

(d) Schedule C—Depositories. Schedule 
C lists, by name and address, the de-
positories of the fund. See § 390.7 (relat-
ing to deposits). 

(e) Schedule D—Minimum deposits. 
Schedule D sets forth the minimum de-
posits which must be made into the 
fund. See § 390.7 (relating to deposits) 
for the procedure in setting minimum 
deposits. 

(f) Submission of proposed schedules. 
An applicant shall submit proposed 
schedules with his application. The 
specific information required in such 
schedules is set forth in the application 
instructions referred to in paragraph 
(a)(1) of § 390.2. A sample agreement 
(standard part and appended schedules) 
is contained in appendix II to this part. 

§ 390.5 Agreement vessels. 

(a) In general. 46 U.S.C. 53501 states 
the requirements for eligible, qualified 
and agreement vessels. The rules in 
this section further define such terms 
and state how vessels must be listed on 
Schedules A and B in the agreement. 

(b) Eligible agreement vessels—(1) Defi-
nition. An eligible agreement vessel, 
which may be used to establish ceilings 
for deposit purposes, is any vessel: 

(i) Constructed in the United States, 
and if reconstructed, reconstructed in 
the United States; the term constructed 
or reconstructed in the United States in-
cludes any vessel which was con-
structed or reconstructed outside of 
the United States but documented 
under the laws of the United States on 
April 15, 1970, or constructed or recon-
structed outside of the United States 
for use in the United States foreign 
commerce pursuant to a contract en-
tered into before April 15, 1970; 

(ii) Documented under the laws of the 
United States; 

(iii) Operated in the foreign or do-
mestic commerce of the United States; 

(iv) Engaged primarily in the water-
borne carriage of men, materials, goods 
or wares; and 

(v) Designated in the agreement as 
an ‘‘eligible agreement vessel.’’ 
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