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§555.8

§555.8 Action against foreign carriers.

(a) Whenever, after notice and oppor-
tunity for comment or hearing, the
Commission determines that the condi-
tions specified in §555.3 of this part
exist, the Commission shall take such
action as it considers necessary and ap-
propriate against any foreign carrier
which it identifies as a contributing
cause to, or whose government is a
contributing cause to, such conditions,
in order to offset such conditions. Such
action may include, but is not limited
to:

(1) Limitations on sailings to and
from United States ports or on the
amount or type of cargo carried;

(2) Suspension, in whole or in part, of
any or all tariffs or service contracts,
including the right of an ocean com-
mon carrier to use any or all tariffs or
service contracts of conferences in
United States trades of which it is a
member for such period as the Commis-
sion specifies;

(3) Suspension, in whole or in part, of
the right of an ocean common carrier
to operate under any agreement filed
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential ter-
minal leases, space chartering, or pool-
ing of cargo or revenues with other
ocean common carriers;

(4) Imposition of a charge, not to ex-
ceed $1,000,000 per voyage;

(5) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the
clearance required by section 4197 of
the Revised Statutes(46 U.S.C. 60105),
to any vessel of a foreign carrier that
is identified by the Commission under
this section;

(6) A request to the Secretary of the
department in which the Coast Guard
is operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier that is identified by the
Commission under this section to any
port or place in the United States or
the navigable waters of the United
States, or to detain any such vessel at
the port or place in the United States
from which it is about to depart for
any other port or place in the United
States; and

(7) Any other action the Commission
finds necessary and appropriate to ad-
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dress adverse foreign shipping prac-
tices as described in §555.3 of this part.

(b) The Commission may consult
with, seek the cooperation of, or make
recommendations to other appropriate
U.S. Government agencies prior to tak-
ing any action under this action.

(c) Before any action against foreign
carriers under this section becomes ef-
fective or a request under this section
is made, the Commission’s determina-
tion as to adverse conditions and its
proposed actions and/or requests shall
be submitted immediately to the Presi-
dent. Such actions will not become ef-
fective nor requests made if, within 10
days of receipt of the Commission’s de-
termination and proposal, the Presi-
dent disapproves it in writing, setting
forth the reasons for the disapproval, if
the President finds that disapproval is
required for reasons of the national de-
fense or the foreign policy of the
United States.

[64 FR 11533, Mar. 21, 1989. Redesignated and
amended at 64 FR 8010, Feb. 18, 1999; 67 FR
39862, June 11, 2002; 74 FR 50733, Oct. 1, 2009]

PART 560—ACTIONS TO ADDRESS
CONDITIONS UNDULY IMPAIRING
ACCESS OF U.S.-FLAG VESSELS
TO OCEAN TRADE BETWEEN FOR-
EIGN PORTS

Sec.

560.1 Purpose; general provisions.

560.2 Factors indicating conditions unduly
impairing access.

560.3 Petitions for relief.

560.4 Proceeding.

560.5 Receipt of relevant information.

560.6 Notification to Secretary of State.

560.7 Decision; sanctions; effective date.

560.8 Submission of decision to the Presi-
dent.

560.9 Postponement, discontinuance, or sus-
pension of action.

AUTHORITY: 5 U.S.C. 553; secs. 13(b)(6), 15
and 17 of the Shipping Act of 1984, 46 U.S.C.
305, 40104, and 41108(d); sec. 10002 of the For-
eign Shipping Practices Act of 1988 (46 U.S.C.
42301-42307).

SOURCE: 49 FR 45406, Nov. 15, 1984, unless
otherwise noted. Redesignated at 64 FR 8009,
Feb. 18, 1999.

NoTE: In accordance with 44 U.S.C.
3518(c)(1)(B), and except for investigations
undertaken with reference to a category of
individuals or entities (e.g., an entire indus-
try), any information request or requirement
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in this part is not subject to the require-
ments of section 3507(f) of the Paperwork Re-
duction Act because such collection of infor-
mation is pursuant to a civil, administrative
action or investigation by an agency of the
United States against specific individuals or
entities.

§560.1 Purpose; general provisions.

(a)(1) It is the purpose of this part to
enumerate certain conditions resulting
from the action of a common carrier,
acting alone or in concert with any
person, or a foreign government, which
unduly impair the access of a vessel
documented under the laws of the
United States whether liner, bulk,
tramp or other vessel, (hereinafter
“U.S. flag vessel”’) to ocean trade be-
tween foreign ports, which includes
intermodal movements, and to estab-
lish procedures by which the owner or
operator of a U.S. flag vessel (herein-
after “U.S. flag carrier’) may petition
the Federal Maritime Commission for
relief under the authority of section
13(b)(6)of the Shipping Act of 1984 (‘‘the
Act”) (46 U.S.C. 41108(d)).

(2) It is the further purpose of this
part to indicate the general cir-
cumstances under which the authority
granted to the Commission under sec-
tion 13(b)(6) (46 U.S.C. 41108(d)) may be
invoked, and the nature of the subse-
quent actions contemplated by the
Commission.

(3) This part also furthers the goals
of the Act with respect to encouraging
the development of an economically
sound and efficient U.S. flag liner fleet
as stated in section 2 of the Act (46
U.S.C. 40101).

(b)(1) This part implements the stat-
utory notice and hearing requirement
and ensures that due process is af-
forded to all affected parties. At the
same time, it allows for flexibility in
structuring proceedings so that the
Commission may act expeditiously
whenever harm to a U.S. flag carrier
resulting from impaired access to cross
trades has been demonstrated or is im-
minent.

(2) The provisions of part 502 of this
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex
parte communications (§502.11 of this
chapter) and service of documents and
copies of documents (§§502.114(b) and

§560.2

502.118 of this chapter), and except as
the Commission may otherwise deter-
mine by order.

(c) The condition of unduly impaired
access will be found only where a U.S.
flag carrier is commercially able to
enter a trade in which its access is
being unduly impaired, or is reasonably
expected to be impaired, or where ac-
tual participation in a trade by a U.S.
flag carrier is being restricted for rea-
sons other than its commercial ability
or competitiveness.

(d) In examining conditions
trade between foreign ports, and in
considering appropriate action, the
Commission will give due regard to
U.S. maritime policy and U.S. Govern-
ment shipping arrangements with
other nations, as well as the degree of
reciprocal access afforded in U.S. for-
eign trades to the carriers of the coun-
tries against whom Commission action
is contemplated.

in a

[49 FR 45406, Nov. 15, 1984, as amended at 55
FR 28400, July 11, 1990; 64 FR 8009, Feb. 18,
1999; 74 FR 50734, Oct. 1, 2009]

§560.2 Factors indicating conditions
unduly impairing access.

For the purpose of this part, factors
which would indicate the existence of
conditions created by foreign govern-
ment action or action of a common
carrier acting alone or in concert with
any person, which unduly impair ac-
cess of a U.S. flag vessel engaged in or
seeking access to ocean trade between
foreign ports, include, but are not lim-
ited to:

(a) Imposition upon U.S. flag vessels
or upon shippers or consignees using
such vessels, of fees, charges, require-
ments, or restrictions different from
those imposed on national-flag or other
vessels, or which preclude or tend to
preclude U.S. flag vessels from com-
peting in the trade on the same basis
as any other vessel.

(b) Reservation of a substantial por-
tion of the total cargo in the trade to
national-flag or other vessels which re-
sults in failure to provide reasonable
competitive access to cargoes by U.S.
flag vessels.

(c) Use of predatory practices, pos-
sibly including but not limited to the
use of a vessel or vessels in a particular
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trade for the purpose of excluding, pre-
venting, or reducing competition by
driving another ocean common carrier
out of that trade, and closed con-
ferences employing deferred rebates,
which unduly impair access of a U.S.
flag vessel to the trade.

(d) Any government or commercial
practice that results in, or may result
in, unequal and unfair opportunity for
U.S. flag vessel access to port or inter-
modal facilities or services related to
the carriage of cargo inland to or from
ports in the trade.

(e) Any other practice which unduly
impairs access of a U.S. flag vessel to
trade between foreign ports.

[49 FR 45406, Nov. 15, 1984. Redesignated and
amended at 64 FR 8009, 8010, Feb. 18, 1999]

§560.3 Petitions for relief.

(a) Filing. (1) Any owner or operator
of a liner, bulk, tramp or other vessel
documented under the laws of the
United States who believes that its ac-
cess to ocean trade between foreign
ports has been, or will be, unduly im-
paired may file a written petition for
relief under the provisions of this part.

(2) An original and fifteen copies of
such a petition including any sup-
porting documents shall be filed with
the Secretary, Federal Maritime Com-
mission, Washington, DC 20573. The pe-
tition shall be accompanied by remit-
tance of a $241 filing fee.

(b) Contents. Petitions for relief shall
include the following and shall also in-
clude an affidavit attesting to the
truth and accuracy of the information
submitted:

(1) The name and address of the peti-
tioner;

(2) The name and address of each
party (foreign government, agency or
instrumentality thereof, carrier, or
other person) against whom the peti-
tion is made and a statement as to
whether the party is a foreign govern-
ment, agency or instrumentality there-
of;

(3) A concise description and citation
of the foreign law, rule or government
or commercial practice complained of;

(4) A certified copy of any law, rule,
regulation or other document con-
cerned, when available and, if not in
English, a certified English translation
thereof;
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(5) Any other information relating to
any law, rule or regulation, or indi-
cating the existence of any government
or commercial practice;

(6) A description of the service of-
fered or proposed, as a result of which
petitioner is alleging harm, including
information which indicates the ability
of the petitioner to otherwise partici-
pate in the trade;

(7) A clear description, in detail, of
the harm already caused, or which may
reasonably be expected to be caused, to
the petitioner for a representative pe-
riod, including:

(i) Statistics documenting present or
prospective cargo loss due to discrimi-
natory government or commercial
practices if harm is alleged on that
basis; such statistics shall include fig-
ures for the total cargo carried or pro-
jected to be carried by petitioner in the
trade for the period, and the sources of
the statistics;

(ii) Information documenting how
the petitioner is being prevented from
entering a trade, if injury is claimed on
that basis;

(iii) Statistics or other information
documenting the impact of discrimina-
tory government or commercial prac-
tices resulting in an increase in costs,
service restrictions, or other harm on
the basis of which injury is claimed,
and the sources of the statistics; and

(iv) A statement as to why the period
is representative.

(8) A separate memorandum of law or
a discussion of the relevant legal
issues.

(99 A recommended action, rule or
regulation, the result of which will, in
the view of the petitioner, address the
alleged conditions unduly impairing
the access of petitioner to the affected
trade.

(c) Deficient petition. A petition which
substantially fails to comply with the
requirements of paragraph (b) of this
section shall be rejected and the person
filing the petition shall be notified of
the reasons for such rejection. Rejec-
tion is without prejudice to filing of an
amended petition.

[49 FR 45406, Nov. 15, 1984, as amended at 63
FR 50537, Sept. 22, 1998; 67 FR 39862, June 11,
2002; 70 FR 10331, Mar. 3, 2005]
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§560.4 Proceeding.

(a) Upon the Commission’s own mo-
tion or upon the filing of a petition
which meets the requirements of §560.3,
when there are indications that condi-
tions unduly impairing the access of a
U.S. flag vessel to trade between for-
eign ports may exist, the Commission
will institute a proceeding pursuant to
this part.

(b)(1) Notice of the institution of any
such proceeding will be published in
the FEDERAL REGISTER, and that notice
and petition, if any, will be served on
the parties.

(2) Interested or adversely affected
persons will be allowed a period of time
to reply to the petition by the submis-
sion of written data, views or legal ar-
guments pursuant to §560.5 of this part.
Factual submissions shall be in affi-
davit form.

(3) An original and 15 copies of such
submissions will be filed with the Sec-
retary, Federal Maritime Commission,
Washington, DC 20573.

(c) Following the close of the initial
response period, the Commission may
issue a decision or order further hear-
ings if warranted. If further hearings
are ordered, they will be conducted
pursuant to procedures to be outlined
by the Commission in its order.

[49 FR 45406, Nov. 15, 1984. Redesignated at 64
FR 8009, Feb. 18, 1999, and amended at 67 FR
39862, June 11, 2002]

§560.5 Receipt of relevant informa-

tion.

(a) In making its decision on matters
arising under section 13(b)(6)of the Act
(46 U.S.C. 41108(d)), the Commission
may receive and consider relevant in-
formation from any owner, operator, or
conference in an affected trade, or from
any foreign government, either di-
rectly or through the Department of
State or from any other reliable
source. All such submissions should be
supported by affidavits of fact and
memorandum of law. Relevant infor-
mation may include, but is not limited
to:

(1) Statistics, with sources, or, if un-
available, the best estimates per-
taining to:

(i) The total cargo carried in the af-
fected liner or bulk trade by type,
source, value, tonnage and direction.

§560.6

(ii) Cargo carried in the affected
trade on vessels owned or operated by
any person or conference, by type,
source, value, tonnage and direction.

(iii) The percentage such cargo car-
ried is of the total affected liner or
bulk trade, on a tonnage and value
basis.

(iv) The amount of cargo reserved by
a foreign government for national-flag
or other vessels in the affected trade,
on a tonnage and value basis, and a
listing of the types of cargo and spe-
cific commodities which are reserved
for national-flag or other vessels.

(2) Information on the operations of
vessels of any party serving the af-
fected trade, including sailings to and
from ports in the trade, taxes or other
charges paid to foreign authorities, and
subsidies or other payments received
from foreign authorities.

(3) Information clarifying the mean-
ing of the foreign law, rule, regulation
or practice complained of, and a de-
scription of its implementation.

(4) Complete copies of all conference
and other agreements, including
amendments and related documents,
which apply in the trade.

(b) Once introduced or adduced, infor-
mation of the character described in
paragraph (a) of this section, and peti-
tions and responses thereto, shall be
made part of the record for decision
and may provide the basis for Commis-
sion findings of fact and conclusions of
law, and for the imposition of sanc-
tions under the Act and this part.

[49 FR 45406, Nov. 15, 1984. Redesignated and
amended at 64 FR 8009, 8010, Feb. 18, 1999; 74
FR 50734, Oct. 1, 2009]

§560.6 Notification to Secretary of
State.

When there are indications that con-
ditions unduly impairing the access of
a U.S. flag vessel to trade between for-
eign ports may exist, the Commission
shall so notify the Secretary of State
and may request that the Secretary of
State seek resolution of the matter
through diplomatic channels. If request
is made, the Commission will give
every assistance in such efforts, and
the Commission may request the Sec-
retary to report the results of such ef-
forts within a specified time period.
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§560.7 Decision; effective

date.

sanctions;

(a) Upon completion of any pro-
ceeding conducted under this part, the
Commission will issue and serve a deci-
sion on all parties.

(b) If the Commission finds that con-
ditions unduly impairing access of a
U.S. flag vessel to ocean trade between
foreign ports exist, any of the following
actions may be taken:

(1) Imposition of equalizing fees or
charges applied in the foreign trade of
the United States;

(2) Limitations on sailings to and
from United States ports or on the
amount or type of cargo carried;

(3)(i) Suspension, in whole or in part,
of any or all tariffs or service contracts
for carriage to or from United States
ports for any period the Commission
specifies, or until such time as
unimpaired access is secured for U.S.
flag carriers in the affected trade.

(ii) Acceptance or handling of cargo
for carriage under a tariff that has
been suspended, or after a common car-
rier’s right to utilize that tariff has
been suspended pursuant to this part,
will subject a carrier to the imposition
of a civil penalty as provided under the
Act (46 U.S.C. 41108(b)) of not more
than $50,000 per shipment; and

(4) Suspension, in whole or in part, of
the right of an ocean common carrier
to operate under any agreement filed
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential ter-
minal leases, space chartering, or pool-
ing of cargo or revenues with other
ocean common carriers;

(5) Imposition of a charge not to ex-
ceed $1,000,000 per inbound or outbound
movement between a foreign country
and the United States by a vessel en-
gaged in the United States oceanborne
trade;

(6) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the
clearance required by section 4197 of
the Revised Statutes (46 U.S.C. 60105),
to any vessel of a foreign carrier which
is or whose government is identified as
contributing to the conditions de-
scribed in §560.2 of this part;

(7 A request to the Secretary of the
department in which the Coast Guard
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is operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier which is or whose gov-
ernment is identified as contributing
to the conditions described in §587.2 of
this part to any port or place in the
United States or the navigable waters
of the United States, or to detain any
such vessel at the port or place in the
United States from which it is about to
depart for any other port or place in
the United States; and

(8) Any other action the Commission
finds necessary and appropriate to ad-
dress conditions unduly impairing ac-
cess of a U.S.-flag vessel to trade be-
tween foreign ports.

(c) If the Commission finds that con-
ditions impairing access of a U.S. flag
vessel to ocean trade between foreign
ports has not yet occurred, and puni-
tive sanctions are warranted, such
sanctions will be imposed to become ef-
fective simultaneously with the imple-
mentation of the action that would un-
duly impair the access of a U.S. flag
vessel.

(d)(1) All decisions will be published
in the FEDERAL REGISTER.

(2) Decisions imposing sanctions, ex-
cept where conditions warrant and for
good cause, will become effective 30
days after the date of publication.

(e) Any party may file a petition to
reconsider any decision under this
part. Such a petition shall be served on
all other parties to the proceeding and
shall not, in and of itself, stay the ef-
fective date of the Commission action.

[49 FR 45406, Nov. 15, 1984, as amended at 54
FR 115632, Mar. 21, 1989; 64 FR 8010, Feb. 18,
1999; 67 FR 39862, June 11, 2002; 74 FR 50734,
Oct. 1, 2009]

§560.8 Submission of decision to the
President.

Concurrently with the submission of
any decision imposing sanctions to the
FEDERAL REGISTER pursuant to
§560.7(d)(1), the Commission shall
transmit that decision to the President
of the United States who may, within
ten days after receiving the decision,
disapprove it if the President finds that
disapproval is required for reasons of
the national defense or the foreign pol-
icy of the United States.

[67 FR 39862, June 11, 2002]
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§560.9 Postponement, discontinuance,
or suspension of action.

(a) The Commission may, on its own
motion or upon a petition, postpone,
discontinue, or suspend any action
taken by it under the provisions of this
part. Such a petition will be served on
all other parties and will not, in and of
itself, stay the effective date of Com-
mission action.

(b) The Commission shall postpone,
discontinue or suspend any action pro-
vided for in its final decision if so di-
rected by the President for reasons of
national defense or foreign policy of
the United States as provided in §560.8.

[49 FR 45406, Nov. 15, 1984. Redesignated at 64
FR 8009, Feb. 18, 1999, and amended at 67 FR
39862, June 11, 2002]

PART 565—CONTROLLED CARRIERS

Sec.
565.1
565.2
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565.7 Effective dates.
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prohibition of rates, charges, classifica-
tions, rules or regulations.
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565.13 OMB control number assigned pursu-
ant to the Paperwork Reduction Act

AUTHORITY: 46 U.S.C. 40701-40706.

SOURCE: 64 FR 8010, Feb. 18, 1999, unless
otherwise noted.

§565.1 Purpose and scope.

(a) Purpose. The regulations of this
part are intended to carry out the
Commission’s mandate under section 9
of the Shipping Act of 1984 (46 U.S.C.
40701-40706), as amended by the Ocean
Shipping Reform Act of 1998, to mon-
itor the practices of controlled carriers
and ensure that they do not:

(1) Maintain rates or charges in their
tariffs and service contracts that are
below a level that is just and reason-
able; nor

§565.3

(2) Establish, maintain or enforce un-
just or unreasonable classifications,
rules or regulations in those tariffs or
service contracts which result or are
likely to result in the carriage or han-
dling of cargo at rates or charges that
are below a just and reasonable level.

(b) Scope. The regulations contained
in this part set forth the special proce-
dures whereby controlled carriers’ tar-
iffs and service contracts become effec-
tive and are reviewed by the Commis-
sion. These regulations in no way ex-
empt controlled carriers from other
Commission regulations or statutory
authority to which they may otherwise
be subject as ocean common carriers.
These regulations apply to all con-
trolled carriers operating in the foreign
commerce of the United States unless
excepted under section 9(f) of the Ship-
ping Act of 1984 (46 U.S.C. 40706), as re-
flected by §565.5.

[64 FR 8010, Feb. 18, 1999, as amended at 74
FR 50735, Oct. 1, 2009]

§565.2 Definitions.

(a) Controlled carrier means an ocean
common carrier that is, or whose oper-
ating assets are, directly or indirectly
owned or controlled by a government.
Ownership or control by a government
shall be deemed to exist with respect to
any ocean common carrier if:

(1) A majority portion of the interest
in the carrier is owned or controlled in
any manner by that government, by
any agency thereof, or by any public or
private person controlled by that gov-
ernment; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the carrier.

(b) Effective date has the same mean-
ing it has in 46 CFR part 520.

§565.3 Classification as controlled car-
rier.

(a) Notification. The Commission will
periodically review the ocean common
carriers operating in the foreign com-
merce of the United States and will no-
tify any ocean common carrier of any
change in its classification as a con-
trolled carrier.

(b) Rebdbuttal of classification. (1) Any
ocean common carrier contesting such
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