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States, the District of Columbia, or 
any political subdivision, agency, or in-
strumentality thereof. 

(h) For purposes of this subpart, the 
term telecommunications carrier means 
any provider of telecommunications 
services, except that the term does not 
include aggregators of telecommuni-
cations services (as defined in 47 U.S.C. 
226) or incumbent local exchange car-
riers (as defined in 47 U.S.C. 251(h)). 

(i) The term conduit means a struc-
ture containing one or more ducts, usu-
ally placed in the ground, in which ca-
bles or wires may be installed. 

(j) The term conduit system means a 
collection of one or more conduits to-
gether with their supporting infra-
structure. 

(k) The term duct means a single en-
closed raceway for conductors, cable 
and/or wire. 

(l) With respect to poles, the term 
unusable space means the space on a 
utility pole below the usable space, in-
cluding the amount required to set the 
depth of the pole. 

(m) The term attaching entity in-
cludes cable system operators, tele-
communications carriers, incumbent 
and other local exchange carriers, util-
ities, governmental entities and other 
entities with a physical attachment to 
the pole, duct, conduit or right of way. 
It does not include governmental enti-
ties with only seasonal attachments to 
the pole. 

(n) The term inner-duct means a duct- 
like raceway smaller than a duct that 
is inserted into a duct so that the duct 
may carry multiple wires or cables. 

[43 FR 36094, Aug. 15, 1978, as amended at 52 
FR 31770, Aug. 24, 1987; 61 FR 43024, Aug. 20, 
1996; 61 FR 45618, Aug. 29, 1996; 63 FR 12024, 
Mar. 12, 1998; 65 FR 31281, May 17, 2000; 66 FR 
34580, June 29, 2001; 76 FR 26638, May 9, 2011] 

§ 1.1403 Duty to provide access; modi-
fications; notice of removal, in-
crease or modification; petition for 
temporary stay; and cable operator 
notice. 

(a) A utility shall provide a cable tel-
evision system or any telecommuni-
cations carrier with nondiscriminatory 
access to any pole, duct, conduit, or 
right-of-way owned or controlled by it. 
Notwithstanding this obligation, a 
utility may deny a cable television sys-
tem or any telecommunications carrier 

access to its poles, ducts, conduits, or 
rights-of-way, on a non-discriminatory 
basis where there is insufficient capac-
ity or for reasons of safety, reliability 
and generally applicable engineering 
purposes. 

(b) Requests for access to a utility’s 
poles, ducts, conduits or rights-of-way 
by a telecommunications carrier or 
cable operator must be in writing. If 
access is not granted within 45 days of 
the request for access, the utility must 
confirm the denial in writing by the 
45th day. The utility’s denial of access 
shall be specific, shall include all rel-
evant evidence and information sup-
porting its denial, and shall explain 
how such evidence and information re-
late to a denial of access for reasons of 
lack of capacity, safety, reliability or 
engineering standards. 

(c) A utility shall provide a cable tel-
evision system operator or tele-
communications carrier no less than 60 
days written notice prior to: 

(1) Removal of facilities or termi-
nation of any service to those facili-
ties, such removal or termination aris-
ing out of a rate, term or condition of 
the cable television system operator’s 
of telecommunications carrier’s pole 
attachment agreement; 

(2) Any increase in pole attachment 
rates; or 

(3) Any modification of facilities 
other than routine maintenance or 
modification in response to emer-
gencies. 

(d) A cable television system oper-
ator or telecommunications carrier 
may file a ‘‘Petition for Temporary 
Stay’’ of the action contained in a no-
tice received pursuant to paragraph (c) 
of this section within 15 days of receipt 
of such notice. Such submission shall 
not be considered unless it includes, in 
concise terms, the relief sought, the 
reasons for such relief, including a 
showing of irreparable harm and likely 
cessation of cable television service or 
telecommunication service, a copy of 
the notice, and certification of service 
as required by § 1.1404(b). The named re-
spondent may file an answer within 7 
days of the date the Petition for Tem-
porary Stay was filed. No further fil-
ings under this section will be consid-
ered unless requested or authorized by 
the Commission and no extensions of 
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time will be granted unless justified 
pursuant to § 1.46.5. 

(e) Cable operators must notify pole 
owners upon offering telecommuni-
cations services. 

[61 FR 45618, Aug. 29, 1996, as amended at 63 
FR 12025, Mar. 12, 1998] 

EFFECTIVE DATE NOTE: At 63 FR 12025, Mar. 
12, 1998, § 1.1403 was amended by revising the 
heading and adding new paragraph (e). The 
added text contains information collection 
and recordkeeping requirements and will not 
become effective until approval has been 
given by the Office of Management and 
Budget. 

§ 1.1404 Complaint. 
(a) The complaint shall contain the 

name and address of the complainant, 
name and address of the respondent, 
and shall contain a verification (in the 
form in § 1.721(b)), signed by the com-
plainant or officer thereof if complain-
ant is a corporation, showing com-
plainant’s direct interest in the matter 
complained of. Counsel for the com-
plainant may sign the complaint. Com-
plainants may join together to file a 
joint complaint. Complaints filed by 
associations shall specifically identify 
each utility, cable television system 
operator, or telecommunications car-
rier who is a party to the complaint 
and shall be accompanied by a docu-
ment from each identified member cer-
tifying that the complaint is being 
filed on its behalf. 

(b) The complaint shall be accom-
panied by a certification of service on 
the named respondent, and each of the 
Federal, State, and local governmental 
agencies that regulate any aspect of 
the services provided by the complain-
ant or respondent. 

(c) In a case where it is claimed that 
a rate, term, or condition is unjust or 
unreasonable, the complaint shall con-
tain a statement that the State has not 
certified to the Commission that it reg-
ulates the rates, terms and conditions 
for pole attachments. The complaint 
shall include a statement that the util-
ity is not owned by any railroad, any 
person who is cooperatively organized 
or any person owned by the Federal 
Government or any State. 

(d) The complaint shall be accom-
panied by a copy of the pole attach-
ment agreement, if any, between the 

cable system operator or telecommuni-
cations carrier and the utility. If there 
is no present pole attachment agree-
ment, the complaint shall contain: 

(1) A statement that the utility uses 
or controls poles, ducts, or conduits 
used or designated, in whole or in part, 
for wire communication; and 

(2) A statement that the cable tele-
vision system operator or tele-
communications carrier currently has 
attachments on the poles, ducts, con-
duits, or rights-of-way. 

(e) The complaint shall state with 
specificity the pole attachment rate, 
term or condition which is claimed to 
be unjust or unreasonable. 

(f) In any case, where it is claimed 
that a term or condition is unjust or 
unreasonable, the claim shall specify 
all information and argument relied 
upon to justify said claim. 

(g) For attachments to poles, where 
it is claimed that either a rate is un-
just or unreasonable, or a term or con-
dition is unjust or unreasonable and 
examination of such term or condition 
requires review of the associated rate, 
the complaint shall provide data and 
information in support of said claim. 

(1) The data and information shall in-
clude, where applicable: 

(i) The gross investment by the util-
ity for pole lines; 

(ii) The investment in crossarms and 
other items which do not reflect the 
cost of owning and maintaining poles, 
if available; 

(iii) The depreciation reserve from 
the gross pole line investment; 

(iv) The depreciation reserve from 
the investment in crossarms and other 
items which do not reflect the cost of 
owning and maintaining poles, if avail-
able; 

(v) The total number of poles: 
(A) Owned; and 
(B) Controlled or used by the utility. 

If any of these poles are jointly owned, 
the complaint shall specify the number 
of such jointly owned poles and the 
percentage of each joint pole or the 
number of equivalent poles owned by 
the subject utility; 

(vi) The total number of poles which 
are the subject of the complaint; 

(vii) The number of poles included in 
paragraph (g)(1)(vi) of this section that 
are controlled or used by the utility 
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