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exclusion of the evidence if the witness 
were then present and testifying. 

(1) Objections to the competency of a 
witness, or the competency, relevancy 
or materiality of testimony are waived 
by failure to make them before or dur-
ing the taking of depositions if (and 
only if) the ground of the objection is 
one which might have been obviated or 
removed if presented at that time. 

(2) Objection on the ground of privi-
lege is waived by failure to make it be-
fore or during the taking of deposi-
tions. 

(c) A party shall not be deemed to 
make a person his own witness for any 
purpose by taking his deposition. The 
introduction in evidence of the deposi-
tion or any part thereof for any pur-
pose other than that of contradicting 
or impeaching the deponent makes the 
deponent the witness of the party in-
troducing the deposition, but this shall 
not apply to the use by an adverse 
party of a deposition as described in 
paragraph (d)(2) of this section. At the 
hearing any party may rebut any rel-
evant evidence contained in a deposi-
tion whether introduced by him or by 
any other party. 

(d) At the hearing (or in a pleading), 
any part or all of a deposition, so far as 
admissible, may be used against any 
party who was present or represented 
at the taking of the deposition or who 
had due notice thereof, in accordance 
with any one of the following provi-
sions: 

(1) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
deponent as a witness. 

(2) The deposition of a party or of 
any one who at the time of taking the 
deposition was an officer, director, or 
managing agent of a public or private 
corporation, partnership or association 
which is a party may be used by an ad-
verse party for any purpose. 

(3) To the extent that the affirmative 
direct case of a party is made in writ-
ing pursuant to § 1.248(d), the deposi-
tion of any witness, whether or not a 
party, may be used by any party for 
any purpose, provided the witness is 
made available for cross-examination. 
In all cases, the deposition of a wit-
ness, whether or not a party, may be 
used by any party for any purpose if 

the presiding officer finds: (i) That the 
witness is dead; or (ii) that the witness 
is out of the United States, unless it 
appears that the absence of the witness 
was procured by the party offering the 
deposition; or (iii) that the witness is 
unable to attend or testify because of 
age, sickness, infirmity, or imprison-
ment; or (iv) upon application and no-
tice, that such exceptional cir-
cumstances exist as to make it desir-
able in the interest of justice and with 
due regard to the importance of pre-
senting the testimony of witnesses 
orally in open hearing, to allow the 
deposition to be used. 

(4) If only part of a deposition is of-
fered in evidence by a party, an adverse 
party may require him to introduce all 
of it which is relevant to the part in-
troduced, and any party may introduce 
any other parts. 

(5) Substitution of parties does not 
affect the right to use depositions pre-
viously taken; and, when an action in 
any hearing has been dismissed and an-
other action involving the same sub-
ject matter is afterward brought be-
tween the same parties or their rep-
resentatives or successors in interest, 
all depositions lawfully taken and duly 
filed in the former action may be used 
in the latter as if originally taken 
therefor. 

[33 FR 463, Jan. 12, 1968, as amended at 41 FR 
14874, Apr. 8, 1976] 

§ 1.323 Interrogatories to parties. 
(a) Interrogatories. Any party may 

serve upon any other party written in-
terrogatories to be answered in writing 
by the party served or, if the party 
served is a public or private corpora-
tion or a partnership or association, by 
any officer or agent, who shall furnish 
such information as is available to the 
party. A copy of the interrogatories 
shall be served upon all parties to the 
proceeding. An original and three cop-
ies of the interrogatories, answers, and 
all related pleadings shall be filed with 
the Secretary of the Commission. A 
copy of the interrogatories, answers 
and all related pleadings shall be 
served on the presiding officer. 

(1) Except as otherwise provided in a 
protective order, the number of inter-
rogatories or sets of interrogatories is 
not limited. 
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(2) Except as provided in such an 
order, interrogatories may be served 
after a deposition has been taken, and 
a deposition may be sought after inter-
rogatories have been answered. 

(b) Answers and objections. Each inter-
rogatory shall be answered separately 
and fully in writing under oath or affir-
mation, unless it is objected to, in 
which event the reasons for objection 
shall be stated in lieu of an answer. 
The answers shall be signed by the per-
son making them, and the objections 
by the attorney making them. The 
party upon whom the interrogatories 
were served shall serve a copy of the 
answers and objections upon all parties 
to the proceeding within 14 days after 
service of the interrogatories, or with-
in such shorter or longer period as the 
presiding officer may allow. Answers 
may be used in the same manner as 
depositions of a party (see § 1.321(d)). 

(c) Motion to compel an answer. Any 
party to the proceeding may, within 7 
days, move for an order with respect to 
any objection or other failure to an-
swer an interrogatory. For purposes of 
this paragraph, an evasive or incom-
plete answer is a failure to answer; and 
if the motion is based on the assertion 
that the answer is evasive or incom-
plete, it shall contain a statement as 
to the scope and detail of an answer 
which would be considered responsive 
and complete. The party upon whom 
the interrogatories were served may 
file a response within 7 days after the 
motion is filed, to which he may ap-
pend an answer or an amended answer. 
Additional pleadings should not be sub-
mitted and will not be considered. 

(d) Action by the presiding officer. If 
the presiding officer determines that 
an objection is not justified, he shall 
order that the answer be served. If an 
interrogatory has not been answered, 
the presiding officer may rule that the 
right to object has been waived and 
may order that an answer be served. If 
an answer does not comply fully with 
the requirements of this section, the 
presiding officer may order that an 
amended answer be served, may specify 
the scope and detail of the matters to 
be covered by the amended answer, and 
may specify any appropriate proce-
dural consequences (including adverse 
findings of fact and dismissal with prej-

udice) which will follow from the fail-
ure to make a full and responsive an-
swer. If a full and responsive answer is 
not made, the presiding officer may 
issue an order invoking any of the pro-
cedural consequences specified in the 
order to compel an answer. 

(e) Appeal. As order to compel an an-
swer is not subject to appeal. 

[33 FR 10572, July 25, 1968, as amended at 35 
FR 17334, Nov. 11, 1970] 

§ 1.325 Discovery and production of 
documents and things for inspec-
tion, copying, or photographing. 

(a) A party to a Commission pro-
ceeding may request any other party 
except the Commission to produce and 
permit inspection and copying or 
photographing, by or on behalf of the 
requesting party, of any designated 
documents, papers, books, accounts, 
letters, photographs, objects, or tan-
gible things which constitute or con-
tain evidence within the scope of the 
examination permitted by § 1.311(b) of 
this part and which are in his posses-
sion, custody, or control or to permit 
entry upon designated land or other 
property in his possession or control 
for purposes of inspecting, measuring, 
surveying, or photographing the prop-
erty or any designated object or oper-
ation thereon within the scope of the 
examination permitted by § 1.311(b) of 
this part. 

(1) Such requests need not be filed 
with the presiding officer, but copies of 
the request shall be served on all other 
parties to the proceeding. 

(2) The party against whom the re-
quest was made must, within 10 days, 
comply with the request or object to 
the request, claiming a privilege or 
raising other proper objections. If the 
request is not complied with in whole 
or in part, the requesting party may 
file a motion to compel production of 
documents or access to property with 
the presiding officer. A motion to com-
pel must be accompanied by a copy of 
the original request and the responding 
party’s objection or claim of privilege. 
Motions to compel must be filed within 
five business days of the objection or 
claim of privilege. 

(3) In resolving any disputes involv-
ing the production of documents or ac-
cess to property, the presiding officer 
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